OINNPEAEJIEHNE
KOHCTUTYILIMOHHOTO CYJIA POCCUNCKOI ®EIEPAIIUU

00 OTKaze B TMPUHATUM K PACCMOTPEHUIO JKajlo0bl TpaKJaHUHA
Jlykammna Cepresi MlBaHOBMYa Ha HapyUIEHUE €0 KOHCTUTYLMOHHBIX
paB 4acThio MepBor cTtaTthu 412 YromoBHO-TIPOIIECCYaTbHOTO KOACKCa
Poccuniickon @enepanun

ropoa Cankr-IlerepOypr 4 okts0psa 2011 roga

Koncruryumonnsii Cyn Poccuiickoit @enepauu B coctase [lpencenarens
B.1.3opekuna, cyaen  A.W.boumosa, I.A.l'amkueBa, HO.M./lanuiosa,
JIL.M.Kapxkosoii, I'.A.)Kununa, C.M.Kazannera, M.N.Kneannposa, C.J[.Kus3eBa,
A.H.KokoToBa, JI.O.KpacaBuukoBoi, C.I1.MaBpuHa, H.B.MenbHuKOBa,
0. 1.Pynkuna, H.B.Cenesnena, O.C. XoxpsikoBoi, B.I'.fIpociaBiieBa,

3aciyllaB B IUICHAPHOM 3acelaHuu 3akitoueHue cyapu H.B.MenbHuKOBa,
MPOBOJIUBIIET0O HA OCHOBaHWUU cTaThu 41 @enepalbHOrO0 KOHCTUTYLIMOHHOTO
3akoHa «O KonctutynuonHom Cyne Poccuiickoin denepaiuuy mpeaBapuTeIbHOE

nu3yueHue xanoowl rpaxaanuna C.M.JIykamuHa,

YyCTAaHOBHUI:

1. ITpuroBopom JI3epskuHCKOrO ropojickoro cyna Hukeropoackoit odmactu
ot 1 aBrycra 2005 roga rpaxxganud C.M.JlykamuH ObUT OCYX/IE€H K HaKa3aHHIO B
BUJIC UETBIpEX JIeT JuIIeHus CcBoOonbl. IlocTaHoBIeHHEM mpe3uanyMa
Hwuxeroponckoro o6nactHoro cyma ot 30 oktsiops 2008 roma mpuroBop B
orHomiennn C.M.JlykamnHa Ha OCHOBaHMU HAA30PHOTO  MPEICTABICHUS
MPOKypopa ObLT U3MEHEH. MCKJIIOUEH OJWH U3 KBATU(PUIIUPYIOUIUX MPU3HAKOB U

HAaKa3aHUC CMATUYCHO 10 TPEX JICT ACCATHU MCCALICB JIMIICHHA CBO6OIH>I.
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Cynpsa BepxoBuoro Cyna Poccuiickoii denepanyii mocTaHOBIEHUEM OT 27
HOsIOpss 2008 TOoma oOTKazalm B YAOBJICTBOPEHUH HAM30PHOM  KAIOOBI
C.MN.JlykammHa Ha YyKa3aHHbIe CyACOHbIE pEIICHHs, C YeM corjacwics W
3amectutens [Ipencenarens Bepxosunoro Cyna Poccuiickoit denepannu (mucbMo
or 27 suBaps 2009 rogma). Ilociemyromiass Haa3opHas jkajoba eMmy Oblia
BO3BpallleHa 0e3 paccMoTpeHusi co ccbuikoil Ha crathio 412 YIIK Poccuiickoii
®depneparuu, HE JIOMYCKAIOUIYI0O BHECEHUE MOBTOPHBIX HAA30PHBIX KaJlOO B CYI
HAJ30pHOM WMHCTAHIMU, paHEe OCTAaBUBIIMI KX 0e€3 yIOBIETBOPEHUS (IMHCHMO
cynbu BepxoBHoro Cyna Poccuiickoit denepanuu ot 21 anpens 2011 rona).

B cBoeit xamobe B Kouctutyumonsnsli Cyn Poccuiickoit @enepanuu
C.MN.JlykamuH ocmapuBaeT KOHCTUTYIIMOHHOCTh 4YacTH TepBOiMl crtathbu 412
«BHeceHne TMOBTOPHBIX HAA30PHBIX KanoO® wiaM npexacrasieHuin» YIIK
Poccuiickon ®enepanuu. [lo MHEHMIO 3asBUTENS, 3Ta HOPMa IPEISATCTBYET
MEPECMOTPY HEMPABOCYAHBIX pEIICHWI, a I[OTOMY HapyllaeT €ero Ipasa,
3akperieHHble  ctathsimMu 2, 18, 19, 45 wm 46 Koncturymuu Poccutickoi
denepanum.

2. Konctutynus Poccuiickoit denepannu, rapaHTHPys TOCYIapCTBEHHYIO, B
TOM 4YHCJIE CyIeOHyI0, 3aIluTy IpaB M CBOOOJ 4YeEIOBEKa W TpaKJIaHWHA,
3aKpeIUIsieT MNpaBO KaXJAOro OCYXAEHHOTO 3a MNPECTYIUICHHE Ha MEPECMOTP
MPUTOBOpPA BBIIIECTOSIIIUM CYJIOM B TOpPSAJIKE, YCTAHOBJICHHOM (elepaibHbIM
3aKOHOM (cTaThs 45, yacth 1; craThs 46, yacthb 1; crarhs 50, gacTs 3).

KonkpeTusupys d3TH  KOHCTUTYLIMOHHBIC TIOJIOXKEHUS, (eaepanbHbIN
3aKOHOJATeNb HAa OCHOBaHWUM cTared 71 (MyHKTBI «B», «o») u 76 (wyacth 1)
Konctutynuun Poccutickoit ®enepannn npeaycMoTpes B YacTU BTOpoit cTaTbu 19
VIIK Poccuiickoii ®enepanuu MpaBo KaXKJI0r0 OCYXICHHOTO Ha IEPECMOTP
MIPUTOBOPA BBIIIECTOSAIINM CYJIOM B MOPSAKE, YCTAHOBICHHOM TiiaBamu 43-45, 48
u 49 nannoro Konekca.

[TepecMOTp BCTYNUBIIUX B 3aKOHHYIO CHJTy TIPUTOBOPOB B MOPSIJIKE HAA30pa
(rmaBa 48 VIIK Poccumiickoii ®enepannu) BBICTYyIIae€T B KavecTBe
JOTIOJTHUTEIBHOTO  CIIOC00a HKCIPaBIEHUST BO3MOXHOW CyAeOHOW OIMOKH U

o0ecnieueHnss 3aKOHHOCTH cynaeOHbIXx pemenuid. Koncrtutyuunonusii  Cyn
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Poccuiickoii @enepanun paHee yka3blBal, YTO IEPECMOTP CyAEOHOTO pelieHus: B
MOPSIJIKE HAA30pa KaK CPEJCTBO MCHPABICHHS Cy/IEOHBIX OMMOOK MMEET MECTO B
T€X CIydasx, KOrja BBIABISIIOTCA JIONYIIEHHbIE B XO0JA€ JOCYACOHOrO
MPOU3BOJICTBA WJIM TPU PACCMOTPEHUM YTOJIOBHOIO Jeja CyJAOM HapylIeHUs
3aKOHA, KOTOPbIE MOBJIUSIIM WJIM MOTJIA MOBJIUATH HA BCECTOPOHHOCTH M MOJHOTY
UCCJIEIOBaHUS 0OCTOSTEIBCTB JieNia, MPaBUILHOCTh YTOJIOBHO-IIPABOBOM OIEHKU
COJICSTHHOTO, OOECICUeHUE MPAB YYACTHUKOB YTOJIOBHOTO CYJIONPOM3BOJICTBA; B
TaKUX CIIy4asiX OTMEHA MPUrOBOpPa WJIK MHOTO 3aBEPIIAIOIIETO MPOU3BOJICTBO IO
YTOJIOBHOMY J€ldy pElIeHUs B HAJ30PHOM NOPSJIKE M BO3BpaIlEHUE Jena i
HOBOT'O €r0 PacCMOTPEHHS MO3BOJISIIOT OpraHaM YIOJIOBHOTO NpECIEIOBaHUS U
Cylly YCTPaHUTh CBOM COOCTBEHHBIC HApYIICHUS — KaK HaMEpeHHbIe, TaK U
SBUBIIHECS PE3YJIbTAaTOM 3a0JYKJICHUS, XOTS IMOJO0OHBIC HAPYIICHUS MOTJIU U
JIOJDKHBI ObUTHA ObI OBITH MPEJOTBPAILEHBI WU MCIPABICHBI €IIe /10 BCTYIUICHUS
COOTBETCTBYIOILIETO PEIICHUST 1O YrOJIOBHOMY JE€Iy B 3aKOHHYK CHIIY
(IToctanoBnenue ot 16 mast 2007 roga Ne 6-1IT).

®dakT NpPUHECEHHS HAJ[30PHOM kKanoO0bl (ITPEACTABICHUS), KaK 3TO BHITEKAET
u3 crarbu 402 VYIIK Poccuiickoii ®denepannu, BIICUET PACCMOTPEHUE KAIOOBI
(mpencraBieHus1) Cyabei, KOTOPBIM B COOTBETCTBUU C TpeboBaHusiMu ctathu 406
VIIK Poccuiickoii denepariu Bo B3auMOCBsI3H ¢ ero ctaThsiMu 379 u 409 pemraer
BOINPOC O HAJIMYUM OCHOBAHUM JJIi OTMEHBI WJIM M3MEHEHHUs MpUroBopa Jbo
WHOTO 00’KallyeMOro pEeIICHHUs W TPU BBISIBICHUM TaKWX OCHOBaHUM 00s3aH
nepenaTh HaJI30pHYI0 KaloOy (MpeacTaBlieHHME) Ha PAcCMOTPEHHE Cylia
HAJ30PHOM WHCTAHIIMU, a MNPU HX OTCYTCTBUM — OTKa3aTh B BO30YXIECHUU
HaJ[30PHOT0 MPOU3BOJICTBA.

OnHolt U3 rapaHTUil TIpaBa Ha MEPECMOTP BCTYMHUBIIETO B 3aKOHHYIO CHITY
MIPUTOBOpPA SBISETCS W BO3MOKHOCTh O0XAJOBAHUS PEIICHUS CyJbU 00 OTKaze B
YIOBIETBOPEHUN  HAN30pPHOM  KajoObl  (NMpEACTaBICHHS)  MPEACEHaTelto
BEPXOBHOI'O CyJla peclyOJIMKH, KpaeBOro WM OO0JIACTHOTO CyJa, Cylaa ropoja
dbeneparbHOTO 3HAUYCHHUSI, Cyla aBTOHOMHOM 00JIACTH U CyJla aBTOHOMHOTO OKpYTa,
[Ipencenarento  BepxoBHoro Cyaa Poccuiickoit ®enepanuu Uil €ro

3aMeCTUTEIISIM (YTO W OBLJIO CICIIAHO 3asBHTENIEM), KOTOPHIC NMPU HECOTJIACHU C
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TaKUM CyJ€OHBIM pPEIICHNEM BBIHOCAT ITOCTAHOBJICHHE O €ro OTMEHE U O
BO30YXXJIEHUHM HAJ[30pPHOTO MPOU3BOJACTBA (4acTh uerBepTas cratbu 406 VYIIK
Poccuiickoii denepariun).

IIpu stom B cunmy crarbu 410 VYIIK Poccuiickoit ®denepauuu mnpu
paccCMOTPEHHUH YTOJIOBHOTO Ji€ia B MOPSIKE HaA30pa Cya HaA30pPHOW MHCTaHIIMH,
He Oyaydyd CBsI3aH JIOBOJAMH HAJ30pPHOM >KaloObl, BIpaBe IPOBEPUTH BCE
MPOU3BOJICTBO MO YTOJIOBHOMY JIeNTy B MOJTHOM 00BEME; €CIU M0 YTOJIOBHOMY JEITY
OCYJICHO HECKOJIbKO JIMII, @ HaJ[30pHAas ’*ano0a MpUHECEHa TOJIbKO OJTHUM U3 HUX
(G0 mpencTaBiIeHUE MPUHECEHO TOJIBKO B OTHOIIEHWU OJIHOTO WJIM HEKOTOPBIX
W3 HUX), CyJ HAJ30pHOM HWHCTAHIIMM BIpPaBe MPOBEPUTH YTrOJOBHOE JEJI0 B
OTHOILIEHUH BCEX OCYXKJCHHBIX, @ YCTAaHOBUB HApPYUICHUS, BJICKYLIUE OTMEHY
MPUTOBOpPA WJIM MHOTO CyAEOHOro pemieHusi, — oO0si3aH OTMEHUTh pEIICHUE B
OTHOILIEHUH TE€X OCYKICHHBIX, KOTOPBIX KAaCAKOTCS JOMYIICHHbIE HAPYLICHUS, BHE
3aBUCUMOCTH OT TOT'O, B OTHOILIIEHWU KOTO U3 HUX MPUHECEHBl HaJ30pHAs Kajgo0a
WU TIpEeACTaBIICHUE, MPU YCIOBUU YTO Takas OTMEHA HE YXYJAIIACT MOJIOKEHUE
TE€X W3 HUX, B OTHOIIEHWU KOTOPBIX HAN30pHAs kajoOa WM MPEACTABICHHUE HE
MIPUHECEHBI.

CootBercTBeHHO, YacTh nepBasi ctatbu 412 YIIK Poccuiickoit @enepairuu
HE TMPEMsSTCTBYET pealn3alliy IpaBa Ha CYJAEOHYIO 3alUTy TpaKIaHAMU, YbU
MpaBa HapyIIEHbI B pe3yJibTaTe Cy1eOHON OMOKU: B Cilydae ee OOHapyKeHUs OHa
MO/IJICKUT UCIIPABJICHHUIO, B TOM YHCII€ €CIU kKaynoOa sBlseTcs moBTopHOU. MHoe
HCTOJIKOBAaHUE JIAHHOTO 3aKOHOIOJIOKEHUsI BCTyHajgo Obl B MPOTHUBOPEUHE C
npaBoBor mno3unmed Koucrtutymmonnoro Cynma Poccuiickoit  ®depepanuu,
COTJIaCHO KOTOPOM cyneOHasi ommOKa JOohKHA OBITh HMCTpaBIICHA JaXe TOT/a,
KOrJa OHa JOMyIleHa MPU PAacCMOTPEHUHU Jejia B TOW CyaeOHOW WHCTAHIIUH,
pelieHrne KOTOpoil OTpaciieBbIM 3aKOHOIATEICTBOM MPU3HAETCS OKOHYATEIbHBIM
B TOM CMBICJIE, YTO COTJIACHO OOBIYHOM MPOIIETypPe OHO HE MOXKET OBITh HM3MEHEHO
(moctanoBnenus Koncruryruonnoro Cyma Poccuiickoit denepanuu ot 2 deppans
1996 roma Ne 4-IT u ot 3 deBpans 1998 romga Ne 5-11).

Takol CMBICI JaHHOW HOPME TMPUIACTCS U MPABONPUMEHUTEILHON

MPAaKTUKOM:  COIJIaCHO  Pa3bACHEHUIO, coJepxameMycs B  MyHKTe 23
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nocta”oBiieHus Ilnenyma BepxoBHoro Cyma Poccuiickoii ®enepamuu ot 11
sauBapst 2007 roga Ne 1 «O nmpumenennu cygamu HOpM IuiaBbl 48 VYToJ0BHO-
MpoIecCCyalbHOTO  Kojekca Poccuiickoit ®exnepanuu, peraaMeHTHPYIOIINX
MPOU3BOJICTBO B HAJ30PHOM HWHCTAHIMWY», €CIU U3 TIOBTOPHOM KAJIOOBI
yCMaTPUBAIOTCSI OCHOBAHUS [ OTMEHbBI WJIM U3MEHEHHUsI CYJeOHOro pPelieHusl, TO
JvIla, yKa3aHHble B yacTu yeTBepTon cratbu 406 YIIK Poccuiickoit denepanuu, B
npejenax CBOE€W KOMIETEHIIMM MOTYT OTMEHUTh IIOCTAHOBJICHHE CYJbU,
BO30YAUTH HAI30PHOE MPOU3BOJICTBO U MEPENaTh kajao0y Ha pacCMOTPEHHUE CyJa
HAaJ[30pPHOM MHCTAHIIUH.

CnenoBarenbHo, yacTh nepsas cratbh 412 YIIK Poccuiickont ®deneparumn
KOHCTUTYLIMOHHBIE TpaBa 3asBUTENSI HE HAPYLIAET, MOCKOJIbKY HE IMPEAIOJIaract
OTKa3 B PacCCMOTPEHHWU MOBTOPHOW HAI30pHOU >KalloOBI B Ciydae OOHapyKeHUs
CylneOHOM omuOKH, KOoTopas paHee He OblUla BBISBIEHA M IMOTOMY TOJJIEKHUT
ucrpanieHuto. Bmecte ¢ Tem oOpaiieHue ¢ Takoil >kamo0oi 0e3 HaaIexariux
MPABOBBIX OCHOBAaHUW K OTMEHE WJIM W3MEHCHUIO CYJACOHOr0 PEIICHHUS BIICYET
OCTaBJICHHE €€ 0e3 PaCCMOTPEHHUS CO CChUIKON Ha JaHHYIO HOPMY.

Kpome Toro, 3asBUTENb, Cy/s MO MPEACTABICHHBIM MaTepHaiaM, B MOJTHOM
Mepe BOCIIOJIb30BaJICS YCTaHOBJICHHBIM OPSIAKOM 00>KaoBaHUs
MIOCTAHOBJIEHHOT'O B OTHOIIEHWH HEro MPUTOBOpPA KaK B KACCAIIMOHHOM, TaKk U B
HAJ[30PHOM TOPSIKE.

Ornenka xe Toro, ObuTH JM JomylieHbl B yronoBHoM aene C.U.JlykammHa
cyneOHbIe OIIMOKM M HMMEITCA JM NPENsSTCTBUS K PACCMOTPEHHIO U
YAOBJIETBOPEHUIO €r0 HAJ30pPHBIX Kaj00, OTHOCUTCA K BEJICHHUIO CYJIOB OOIIeiH
IOPUCIUKIIUKA U HE BXOAUT B KomneTeHuno Koncturynumonnoro Cyna Poccuiickoi
denepanu, Kak oOHa omnpeneneHa B cratbe 125 Konctutynum Poccuiickoit
Qenepanun U cratbe 3 DenepalibHOTO KOHCTUTYIIMOHHOTO 3akoHa «O
Konctutynmonnom Cyae Poccuiickoit @eaeparium.

Hcxonss u3 U3I0KEHHOTO W PYKOBOJCTBYSICh NMYyHKTOM 2 YacTU TEpPBOMU
ctaTbu 43 1 yacThio niepBoi ctathu 79 denepanbHOr0 KOHCTUTYLIMOHHOTO 3aKOHA
«O Koncturynmmonnom Cyne Poccuiickoit @enepanun», Koncturynmonnsiii Cyn

Poccniickon @enepanun
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ONpenenui:

1. OTka3atrh B IPUHATUHM K PACCMOTPEHUIO *kaao0bl rpaxaanuHa JlykamnimHa
Cepres MBanoBHYa, MOCKOJBKY OHa HE OTBeuaeT TpeOoBaHusM DenepanbHOrO
KOHCTUTYUHMOHHOTO  3akoHa «O  Koncturynmonnom Cyne  Poccuiickoit
denepann», B COOTBETCTBUU C KOTOphIMU kanoOa B Koncrurynmonusrii Cyn
Poccniickon ®@enepanuu Mpu3HAETCS JOIYCTUMOM.

2. Omnpenenenune Koncturyumonnoro Cyna Poccuiickoit ®enepanuu 1o
JTAaHHOM ’Ka7100€ OKOHYATENHLHO B 005KaJ0BaHUIO HE ITOJICIKUT.

[Ipencenarens
Konctutynnonnoro Cyna
Poccuiickon ®eneparuu B.J1.30pbkuH

Ne 1460-O-O
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