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Poccurckon ®enepaunm

ITOCTAHOBAEHMWME
KOHCTUTYUMOHHOTO CYJA POCCUMCKOW ®EJEPALMUU

Mo JEeay O MPOBEPKE KOHCTUTYHHMOHHOCTH ctaThu 809 I'paxmanckoro
kozgekca Poccuiickoit @enepanuu u yactu 3 cratbu 69 ApOuTpakHOTO
nporeccyalbHOTO Kojekca Poccuiickoit deneparu B CBS3HU C Kano00i
rpaxnannHa C.B.®unatoBa

ropon Cankr-IletepOypr 25 nexabps 2023 roga

Konctutymonnsiit Cyzn Poccuiickoit @enepanuu B cocrase [Ipencenarens

B.Jl.3opbkuna, cyaeir  A.FO.bymena, JL.M.XKapkosoii, C.M.Ka3zaHiena,

C.H.Kuszera, A.H.Kokorosa, JI.O.KpacaBuukoroii, M.b.JIo6oBa, C.II.MaBpuHa,

H.B.MensaukoBa, B.A.CuBuiikoro,

PYKOBOJACTBYACh cTaThed 125 (myHkT «a» dyactu 4) KoHcTuTyuuu

Poccuiickoit ®enepaunuv, TyHKTOM 3 YacTH IMEpPBOW, YaCTSIMU TPETbel U

4eTBEPTOl CTAThH 3, YaCTHIO MEpBOii cTathr 21, cTatesamu 36, 477, 74, 86, 96, 97 u

99 ®epnepanbHOro KOHCTUTYUMOHHOTO 3akoHa «O Konctutynmonnom Cyne

Poccuiickon ®@enepanum»,

paccMOTpCiI B 3aCCAaHHUU oe3 MMPOBCACHUSA CIyIIaHus OCJI0 O IIPOBECPKE

KOoHCTUTYUHOHHOCTHU cTaThu 809 I'K Poccuiickoit denepannu 1 yactu 3 cTatb 69

AIIK Poccuiickoit deaepanum.

[ToBogOM K pacCMOTpPEHHIO Jelia  SIBWJIACh  JKajlo0a TpakIaHHWHA

C.B.®OunaroBa. OcHOBaHMEM K PAacCMOTPEHHUIO Jiefia SBUJIACh OOHAPYKHUBIIASICS

HCONIPCACIICHHOCTL B BOIIPOCC O TOM, COOTBCTCTBYIOT JIH KOHCTI/ITYI_II/II/I

Poccuiickon denepannu ocrapuBacMble 3aBUTEIEM 3aAKOHOMOJIOKEHHUS.
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3acmymiae  coobmenne cyapu-moknamunka C.JI.Kus3eBa, wuccienoBa
MIPEICTABIICHHBIE JIOKYMEHTHI W WHble MaTepuaibl, KoHctutymuonuslii Cya

Poccuiickon denepanuu
YyCTAaHOBHUI:

l. I'paxxnanun C.B.®@unaroB ocrnapuBaeT KOHCTUTYLUOHHOCTD CIIEAYIOIIMX
MOJI0KEHHUM 3aKOHOAATEIbCTBA:

cratbu 809 «IIponeHtsl o goroopy 3aiima» 'K Poccuiickoit @enepanuu B
penaKkiuy, IEUCTBOBABIIEN O BCTYIUIEHUS B cuiy PenepanbHOrO 3aKkoHa OT 26
uronst 2017 roma Ne 212-®3 «O BHECEHMM U3MEHEHUI B 4acCTH MEPBYIO U BTOPYIO
['paxxmanckoro konekca Poccuiickont denepanuu U OTACIbHBIE 3aKOHOAATEIIbHBIE
akThl Poccuiickor denepaiumy», yCTaHABIMBABIIEH, B YACTHOCTH, YTO, €CIIU UHOE
HE TMPElyCMOTPEHO 3aKOHOM WJIM JIOTOBOPOM 3aiiMa, 3aliMOJIaBell UMEET IPaBoO Ha
MOJIyYEHHE C 3aeMIIMKa MPOIEHTOB 3a MOJIb30BaHME 3aiiMOM B pa3mepax W B
MOPSIJIKE, OMPEACICHHBIX JIOTOBOPOM, M HE COJICP)KAaBILICH YCIOBUH YMEHBIIICHUSA
CyJIOM MX pa3Mepa B CiIydae uype3MEpHON OOpEeMEHHUTEIHHOCTH TaKUX IPOIICHTOB
JUISL TOJKHUKA;

gacti 3 cratbu 69 «OcHOBaHMS OCBOOOXIEHHsS OT AokasbiBaHus» AITK
Poccuiickoit ®enepannu, COrJacHO KOTOPOM BCTYNMBIIEE B 3aKOHHYIO CHITY
pelieHre cyaa oOuield IPUCAUKIMU M0 paHee PAaCCMOTPEHHOMY Ipa)KIaHCKOMY
Jeay 00s3aTeNbHO Il apOMTPaXHOTO CyAa, paccMaTpHBAIONIETO JIENIO, IO
BolpocaM 00 OOCTOSITeNbCTBaX, YCTAHOBJICHHBIX pEIICHHEM cyaa oOuen
IOPUCIUKIIUYA U UMEIOIIUX OTHOIICHUE K JIUIIaM, YYaCTBYIOIIHNM B JIEJI€.

1.1. C.B.®unaroB (3aemiuk) u rpaxaanud H. (3aiimonasen) 17 mas 2013
rojia 3aKJIIOYMIIA Ha CpoK 70 31 mexalpst TOro ke roja JOroBOp 3aiiMa Ha CyMMY
16 892 000 py6. mox 15 mpo1eHTOB B MECSI] C YCJIOBUEM O CIIOKHOM TporieHTe. [lo
2018 roga C.B.®uiatoB npou3BOIWI YACTUYHOE MOTAIICHUE 33/I0JKEHHOCTH 10
noroBopy. Pemenuem J[3ep>KMHCKOro pailOHHOTO cyna ropoja Boarorpaga ot 28
deBpans 2019 roga H. oTkazaHO — cO CCBUIKOW Ha MPOIYCK CpPOKAa HCKOBOM
JJABHOCTH — B YJOBJICTBOPEHUHU TPEABSIBICHHBIX K JIODKHUKY TpeOOBaHHUM O

B3bICKAHUM CYMMBI J0JITa M MPOUEHTOB MO J0roBopy. Cyn, pyKOBOACTBYSCh
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pa3bsICHEHUSIMU, cojepkamuMucs B nyHkTe 20 mnocraHoBienus Ilnenyma
BepxosHoro Cyna Poccuiickoit ®enepanuu ot 29 cenrs0ps 2015 roma Ne 43 «O
HEKOTOPBIX BOMPOCAX, CBS3AHHBIX C MPUMEHEHUEM HOpM [ paskaHCKOro KoJaeKca
Poccuiickoit ®deneparnuu 00 MCKOBOM JAaBHOCTWY, UCXOJMI U3 TOrO, YTO yILjIaTa
YacTH JI0JIra HEe CBUJIETEILCTBYET O MPU3HAHUM JIOJITA B LIETIOM (IMIOCKOJIbKY MHOE
HE OrOBOPEHO JOJKHUKOM) M HE MpEphIBAeT TEUECHUE CPOKA MCKOBOM JaBHOCTH.
AMNEIUIAIMOHHBIM ONPEICICHHEM CYyAeOHON KOJUIETMH MO TPaKJIaHCKUM JieJiaM
Bonrorpanckoro obnactHoro cyna ot 19 umrons 2019 roga ykazaHHOE pelIeHUE
OTMEHEHO, TpeboBaHusi H. y10BIETBOPEHBI.

B wurone 2019 rogma C.B.®unaroB mnopan 3asBICHUE O MNPU3HAHUU €r0
OaHKpPOTOM, KOTOpOE€ oOIlpejeeHrneM ApOuTpakHoro cyaa Bosrorpaackoit
obnactu ot 30 urons 2019 roga npusHaHO OOOCHOBAHHBIM, B CBSI3M C YEM B €O
OTHOILIEHHH BBEJIEHA MPOLIEAYpa PECTPYKTYpU3auu A0AT0B. ONpeneieHueEM TOro
e cyna ot 3 okTsa0pst 2019 roga Tpedboanue H., BeITeKkaroliee U3 10ropopa 3aimMa
U TOATBEPKACHHOE AameJUISIIMOHHBIM OIpeaeeHueM CyIeOHON KOJUIETHH 110
rpakIaHCKUM jAenaM Bonrorpaackoro obiactHoro cyaa ot 19 urons 2019 rona,
BKJIIOUEHO B TPETHIO oOuepelb peecTpa TpeOOBaHUU KpEAUTOPOB B pa3zMepe
71379 217 py6. 17 xon. Pemennem ApOutpasknoro cyaa Bonrorpaackoit o6iactu
ot 2 mapta 2020 roga C.B.DwunaroB npuszHaH OaHKpPOTOM, BBEIEHA MPOIEAypa
peanu3aluyu UMyIIecTBa.

ITo xanobe C.B.DuimaroBa aneusIIMOHHOE OMNpeneiieHne CyaeOHOU
KOJIJIETMH T10 TpaXKaaHCKUM JiesiaM Bosrorpasackoro o6yiactHoro cyaa ot 19 urons
2019 roma oTMeHeHO (ompeaesieHue CyAeOHOM KOJUIETHH TI0 TPaKIAHCKUM JIeJiaM
UeTBepTOro KaccamyoHHOTO Cyja o0Iieit opucaukimu ot 23 nexadps 2019 roxa)
C HaIlpaBJICHHEM Jiejla Ha HOBOE aleJISILIMOHHOE PAcCMOTPEHUE, MO pe3yibTaTam
KOTOPOTO  OMpeNeNiecHneM CyAeOHOM KOJUIETMH TI0 TPaXTaHCKUM  JieJiamM
Bonrorpanckoro obmactHoro cyaa ot 6 aBrycta 2020 roma B CHI€ OCTaBJICHO
W3HAYaJIbHOE PEIICHHE Cy/a MEPBOM MHCTAHIMK 00 OTKa3e KPEAUTOPY B UCKE IO
MOTHBY MpOIyCKa CPOKa MCKOBOW JaBHOCTH, C YE€M COIJIACHIICS BBIIIECTOSIIUN
cyl (kaccallMOHHOE ompeneieHne YeTBepToro KaccallMOHHOro cyaa oOmiei

ropucaukiuy ot 19 Hostops 2020 roxa).
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Ha ocHOBaHMM aneuIAIMOHHOTO OMpPEACNICHUs CYyACOHONW KOJUIETHH TI0
rpaXIaHCKUM jeliaM Bonrorpaackoro odmactHoro cyaa ot 6 aBrycra 2020 roga
omnpeneneHne ApoOutpaxxkHoro cyaa Bomarorpajackoit o6nactu ot 3 oktsaops 2019
rojja TEPECMOTPEHO IO HOBBIM OOCTOSITENBCTBAM: OMNPEICICHUEM TOTO JKe
apoutpaxknoro cyna ot 3 centsaops 2020 roma, ocTaBlIeHHBIM 0€3 HW3MEHEHHUS
MOCTaHOBJICHUEM JIBEHAAAaTOro apOUTPaKHOTO AamNeUIAIMOHHOTO cyaa oT |1
nexadbps 2020 roma, Bo BKIoueHHMHM TpeOoBanusi H. B peectp TpeboBaHuit
KPEIUTOPOB OTKazaHO. J[Ba TMOCIETHHUX aKTa OTMEHEHbl IMOCTaHOBJIECHUEM
ApbOutpaxunoro cyna IloBomxkckoro oxpyra ot S5 ¢espans 2021 roma, u
000COOJICHHBIM CHOp HAaMpaBjieH Ha HOBOE PAacCMOTPEHUE; MPU OSTOM CY]
KaccallMOHHOM MHCTAHIIMH, COCJAaBIIMCh HA YacTh 3 ctaTthu 69 AIIK Poccuiickoi
deneparuu, oOpaTUI BHUMAHUE HUXKECTOSIIUX apOUTPaXHBIX CYJOB Ha TO, YTO
OHM HE CBSI3aHBI BHIBOJIOM CYJIOB OOIIEH HOPHUCIAUKIIMU O MPOIYCKE KPEeAUTOPOM
CpOKa MCKOBOM JTABHOCTH M O0s3aHBI MTPOBEPUTH HAJTUYKE OCHOBAHUM JJI TaKOTO
BBIBOJIA CAMOCTOSITEIBHO.

[To pe3ynbraTaM HOBOTO paccMOTpeHHs 3asaBieHUss H. o BkiIoYeHUHU
OCHOBAHHOI'O Ha JIOrOBOpE 3aiiMa TpeOOBaHUs B peecTp TpeOOBaHMI KPEAUTOPOB
JIOJDKHUKA B €r0 YJOBJIETBOPEHUU OTKa3aHO ompeiesieHneM ApOUTpakHOTO Cyja
Bonrorpanckoit obmactu ot 24 wmas 2021 roma, OCTaBJICHHBIM B CHJIE
MOCTaHOBJICHHEM JIBeHAanLaToro apOMTPa)KHOro aneuILIMOHHOTO cyAa oT 9
aBrycta 2021 roga, BHOBb B CBSI3M C MPOIYCKOM CpOKa MCKOBOW JTaBHOCTH C
YYETOM YIOMSHYTBIX pa3bsCHEHUM, naHHbIX [lmenymom BepxoBHoro Cyna
Poccuiickoit @enepanuu B moctaHoBieHU oT 29 centsaops 2015 roma Ne 43. Ot
CyleOHBIE aKThl B OYEPETHOW pa3 OTMEHEHBI MOCTAHOBIECHUEM ApPOUTPANKHOTO
cyna IloBomkckoro okpyra ot 21 okta0ps 2021 ronma, ykasaBLIMM, YTO MpH
pa3pellieHHd BOINpPOCa O TMPOIYCKE KPEIUTOPOM CpOKAa HMCKOBOM JaBHOCTHU
MOJJIeKAT Yy4deTy JEWCTBOBABIIME HA MOMEHT 3aKJIIOUYEHHUs JOroBopa 3aiima
pPa3bICHEHUs, KOTOphIE cojiepkaTcs B MyHKTe 20 COBMECTHOTO MOCTAaHOBJICHUSI
[Inenyma BepxoBunoro Cyna Poccuiickoit @enepanuu ot 12 HosiOps 2001 rona
No 15 u [Inenyma Bricmiero Apoutpaxknoro Cyaa Poccutickoit denepauun ot 15

HOs10pst 2001 roga Ne 18 «O HEKOTOPBIX BOMpPOCaX, CBSI3aHHBIX C MPUMEHEHUEM
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HopMm ['pakmanckoro komekca Poccuiickoit denepanuu 00 MCKOBOW TaBHOCTWY.
[TockoJIbKy K MOMEHTY BBIHECEHUSI aKTa CyJa KacCallMOHHOM WHCTaHIUU
MIPOU3BOJICTBO MO JIeTy 0 OAHKPOTCTBE OBLIO MPEKPAIEHO BBUAY MOTAIICHUS BCEX
TpeOOBaHUI KPEeIUTOPOB, BKIIOUEHHBIX B peecTp (ompeneracHue ApOUTpaxHOTO
cyna Bonrorpanackoit obnactu ot 16 nexadbpst 2020 roga), 3assinenue H. octaBieHo
0e3 paccMOTpeHHUSI.

[Ipunsitoe ApOutpaxHsiM cygoM [10BOIKCKOrO OKpyra MocTaHOBJIEHHE OT
21 oktsa6ps 2021 roma MOCITY)KWUJIO OCHOBAHHMEM JUIi OTMEHBI OIpPEACIICHHUS O
MpEeKpaIlleHU MPOU3BOJCTBA MO Jeny o 0aHkporcTBe C.B.DunatoBa 1o HOBBIM
00CTOATENILCTBAM U JIJIi BO3OOHOBJICHHS] MPOU3BOJICTBA IO JI€Iy C BBEJICHUEM B
OTHOIIEHUW JIOJDKHMKA TPOLEAYypbl  pealn3allid  UMyIlecTBa  (perieHue
ApOutpaxHoro cyna Bonarorpaackoit ob6mactu ot 13 gekabps 2021 roma u
omnpeesieHne Toro xe cyaa ot 16 mapra 2022 rona).

OmnpenenenueM Apobutpaxsoro cyna Bomrorpanckoi odmactu ot 1 uroHs
2022 Toma, oOCTaBICHHBIM 0O€3 W3MCHEHHUS CyJdaMu ale/ULIIIUOHHOW W
KAacCAallMOHHOM WHCTaHIMK (mocTaHOBJIeHUs J[BeHamaTtoro apOUTpaKHOTO
aneuanMoHHoro cyna ot 10 aBrycra 2022 roma m  ApOutpaxHoro cyzaa
[ToBokckoro okpyra ot 25 HosiOpst 2022 roma), tpeboBanue H. npusznano
000CHOBaHHBIM U BKJIFOYEHO B peecTp TpeOOBaHUN KPEAUTOPOB JOKHUKA, HO YXKE
B pasmepe 400 798 764 py6. 95 kom. [Ipu 3TOM cyapl, pyKOBOACTBYSIChH CTaTheil 9
®enepanbHoro 3akoHa oT 26 wutonsg 2017 roma Ne 212-®3 «O BHeceHUH
M3MEHEHUNW B 4YacTU IIEpBYI0 U BTOpYH ['pakmaHckoro koxekca Poccuiickoi
Qenepaunu U OTIEIbHBIE 3aKOHOJATENbHbIE aKThl Poccuiickor denepanumn», He
HallUTd OCHOBAHUW JJIsi MPUMEHEHUS BBOJSIIETO MOHSTHUE «POCTOBIINYECKUE
nporeHTel» nyHkTa 5 cratbu 809 I'K Poccuiickoit ®denepanun (B pemakiuu
Ha3BaHHOTO DenepanbHOTO 3aKOHA) K CHOPHOMY JIOTOBOPY 3aiiMa, 3aKJII0OUEHHOMY
JI0 BBEJICHUSI YKa3aHHOW 3aKOHOJATEIbHOM HOBEIUIbI B JelicTBUE. OJJTHOBPEMEHHO
OHHM COWIM YCTAaHOBJIEHHBIE CTOPOHAMU MPOILICHTHI JOMMYCTUMBIMH, COCIABIINCH Ha
CBOOOy JOTOBOpa, MPU 3aKIIOUYCHUH KOTOPOTO 3AEMIIUK HMET BO3MOXHOCTH
OLICHUTb €0 YCJIOBHS U CBOUM COTJIaCHEM MPHU3HAJ WX Il ce0sl MpUEeMIIEMbIMU, B

TOM YHCJIC B 4YaCTW IUJIaTbl 3a II0JIb30BAHHWC 3daCMHBIMHU CpPCIACTBAMU U
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OTBETCTBEHHOCTH, TMOJIEKAIICH MPUMEHCHUIO TMPU HAPYLIEHHU YCIOBUH
JIOTOBOpAa, W HE TIOCUMTaIu ce0s CBA3aHHBIMH BBIBOJOM CYAOB 0OIIeH
IOPUCIUKIUA O TMPONMYCKE KPEAUTOPOM CpPOKA HMCKOBOW JAaBHOCTH, MPHUIAS K
3aKJIFOYEHHIO, YTO TEYEHHUE JAHHOTO CPOKa IMPEPHIBAIOCH NCUCTBUSAMM JOJLKHUKA,
CBUJICTEJIbCTBYIOIIMMH O TpPU3HAHUU A0Jra. B uTore, y4uThiBasg KOHKPETHBIE
00CTOSITENBCTBA JIE€Ia, €0 OCOOCHHOCTH, MOBEJICHUE 3a€MIIUKA, CYJbl HE HAILIH
OCHOBAaHUW [ yYMEHBIICHHUS pa3Mepa TpPeOOBaHUN KpEAUTOpPAa U CHUKECHHS
B3BICKMBAEMBIX UM IIPOLIEHTOB IO I0TOBOPY 3aiima.

Onpenenenuem cyapu BepxosHoro Cyna Poccuiickonn @enepanuu ot 13
saaBaps 2023 rona, ¢ KOTOpBIM cornacuics 3amecturens [Ipencenarens 3Toro cyna
(mucemo ot 16 mapra 2023 roga), C.B.®OunatoBy oOTKa3aHO B Mepeaaye
KACCAIlMOHHOM KaloObl Ha CyAeOHble aKThl apOUTPaXHBIX CYAOB IS
paccMoTpenusi B cyaeOoHoM 3acenanuu CyneOHONM KOJUIETUH N0 SKOHOMHUYECKUM
criopam BepxoBHoro Cyna Poccuiickoit @enepannn.

1.2. Kak cnenyer u3 crareid 74, 96 u 97 ®eaepaibHOro KOHCTUTYIIMOHHOTO
3akoHa «O Kouctutymmmonnom Cygne Poccuiickoit denepanuu», OpoBepss IO
kKanobe rpak/IaHMHa KOHCTUTYITMOHHOCTD MOJIOKEHUM, MPUMEHEHHBIX B €r0 JIele,
B OTHOIIEHUMH KOTOPOrO HCUEpPNaHbl BCE JAPYIrM€ BHYTPUIOCYAAPCTBEHHBIC
CpelcTBa CyneOHOM 3allUThl, M 3aTParvBalOIIUX KOHCTUTYIIMOHHBIE IpaBa H
CBOOO/IbI, Ha HApYUIEHHE KOTOPHIX TpaKIaHUH ccbulaeTcsi, KOHCTUTYIIMOHHBIN
Cyn Poccuiickoii ®enepauuyi NPUHUMAET TMOCTAHOBJIEHUE M0 MPEIMETY,
yKa3aHHOMY B JKaJloO€, OlleHMBas Kak OYKBaJbHBIM CMBICI pacCMaTPUBACMbIX
MOJIOKEHUM, TakKk MW CMBICH, NpUAaBaeMbli UM OQUIHAIBHBIM U HHBIM
TOJKOBAaHMEM, B TOM YHCJIE B pPEIICHUAX 110 KOHKPETHOMY Jeiy, WIH
CJIOKHUBIIECUCS TTPABONIPUMEHUTEIIBHON MPAKTUKOM, UCXOIS U3 UX MECTA B CUCTEME
MPaBOBBIX HOpM; Npu npuHATHU pemieHnus Konctutynuonueii Cyn Poccuiickoit
denepanu He CBSI3aH OCHOBAHMSIMU U JIOBOJIaMU, N3JI0’KEHHBIMU B Kajno0e.

[To muenuto C.B.®DunatoBa, ocnapuBaeMble MOJIOKEHUSI 3aKOHOAATEIbCTBA
HE COOTBETCTBYIOT CTaThsM 2, 7 (yacthb 1), 19 (wactu 1 u 2), 45 u 55 (4acts 2)

Koncturyuuu Poccuiickoit @enepaiuu B TO Mepe, B KaKOi:
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craths 809 I'K Poccuiickoii @eaepannn — B NPUMEHEHHOW CyJaMH B €ro
Jefe pelakiuu — JOMYyCKaeT B3bICKAHME HHUYEM HE OrPAaHUYCHHBIX U
HYKOHOMHYECKH HE 0OOCHOBAHHBIX MPOIIEHTOB 3a MOJb30BAHKUE 3alMOM, BJICKYIIIUX
HECIpaBeJIMBOE 00OrallieHue 3aiiMo1aBIIa;

gacTb 3 ctatbu 69 AIIK Poccuiickoit deaepariuy mo3BojseT apOUTpaKHbIM
CyllaM WMTHOPHUPOBATH BBIBOJbBI CYJOB OOIEH IOPUCIUKIIMHU, COJIEpKaIlIUecs BO
BCTYIUBIINX B 3aKOHHYIO CUJIy CYy/JI€OHBIX aKTaX M KacarolHecs HICTEYEHUsI CPOKa
WMCKOBOM JTaBHOCTH IO 3asBJICHHBIM B CyA TpeOOBaHUAM, MpPU YCIOBHUH
MPUMEHEHUS OJTHUX M TEX K€ MPABOBBIX HOPM K TEM K€ CaMbIM OOCTOSATEIbCTBAM
Jena.

1.3. Koucturynmonnocts ctatbt 809 I'K Poccuiickoit ®denepanuu
MOJABEPracTCss COMHEHUIO B pPEIaKIMU, ACHCTBOBAaBIIEH J0 BCTYIUICHUS B CHIIY
denepanpHOro 3akoHa ot 26 mrois 2017 roga Ne 212-D3, yTo HE MOXKET OBITH
OCHOBAaHHMEM I OTKa3a B MPUHATUHU >KaJOObl K PAaCCMOTPEHHIO, MOCKOJIBbKY
JaHHasi CcTaThs (HOpMA) MPOAOJKAET MPUMEHSATHCS B OCIOPEHHOW (TIpEKHE)
pedaKkiuy K MPaBOOTHOILICHUSM, BO3HUKIIMM B MEPHUOJ €€ JEUCTBUA, a MOTOMY
COIJIACHO MYHKTY 4 yacTu mnepBoil cratbu 43 DenepaibHOr0 KOHCTUTYLIMOHHOTO
3akoHa «O Kouctutynnonnom Cyne Poccuiickoit denepaium» oHa MOXKET OBITH
npoBepeHa KoncturyunonusiM Cynom Poccuiickoit denepaiiiu Ha COOTBETCTBUE
Koncturyuuu Poccuiickoin @enepamnuu.

He sBnsiercst npuanHOM 1J1 OTKa3a B MPOBEPKE KOHCTUTYLIMOHHOCTH CTaThbU
809 I'K Poccuiickoii ®@enepaiuy B OCHOPEHHON PEAAKIIMUA U TO, YTO BOIIPOC O €€
coorBeTrcTBUM KoHcTtutynun Poccuiickont @enepanum yKe CTaBWICA IEpen
Konctutynmonnsim Cyaom Poccuiickoit @enepainu, KOTOpbId, OTBEUas Ha HETO,
HE pa3 yKa3blBaJl, YTO TMOJOXXEHUE €€ MyHKTa | O BO3MOXXHOCTH YCTAaHOBUTH
pa3mep NpOLIEHTOB HAa CYMMY 3aiiMa MO COTJIAIIEHUI0 CTOPOH HE PACXOAUTCS C
BhITekarommM u3 Konctutynuu Poccuiickoit denepaniui TPUHIIMIIOM CBOOO/TBI
JIOTOBOpa M, paccMaTpUBAaeMOE B CHCTEMHOM CBSI3M ¢ MHBIMU HOpPMaMU JaHHOTO
Konekca, B Tom uncie ero crarbeil 10 o npenenax ocymecTBIECHUs IPaKIaHCKUX

ImpaB, HC MOXCT PACHCHHUBATHCA KaK HapyHIaromee KOHCTUTYHOMOHHBIC IIpaBa H
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cB0OOBI (ompenenenus oT 23 okTsaOps 2014 roma Ne 2482-0, ot 23 wurons 2015

roaa Ne 1449-0, ot 19 nexabps 2017 romga Ne 2957-O u np.).

HecmoTpss Ha Takyro OLIEHKY OCHapHBacMOTr0 IOJIOKEHHUS TPaKJIaHCKOTO
3aKOHOJATENbCTBA, cojJepxkallyocs B pemeHusax KonctutynuonHoro Cyna
Poccuiickoit denepaiuu, COXpaHSIONIMX CBOIO O00S3aTENbHYIO CUIIY, HENIb3sl He
OPUHATH BO BHUMaHHE, 4YTO OHAa ObUIa BbICKa3aHa JO BBEACHHUS B JICHCTBHE
®denepanbHOro 3akoHa ot 26 uronst 2017 roga Ne 212-@3. Kak cnencrsue, B CUILY
TOT0, YTO 4YacTh BTOpas ctaTtbu 74 denepanbHOr0 KOHCTUTYLIMOHHOTO 3aKkoHa «O
Konctutynmonnom Cygne Poccuiickon @enepanum» 3aKpeuisieT B UYHCIIE
TpeOOBAaHMM, TPEABSIBISEMBIX K KOHCTUTYLIMIOHHOMY  CYJIOIPOHU3BOJICTBY,
HEOOXOJUMOCTh IMPU TPUHATHUM PEUICHUs YYUTHIBATh, I[OMUMO IPOYETO,
CIIOUBIIYIOCS TPABONPUMEHHUTENIBHYIO MPAKTUKYy M MECTO OCHapUBaeMOro
IIOJIOXKEHUSI B CUCTEME IPABOBBIX HOPM, 3TO HE SBIIAECTCS NPEMSATCTBUEM JUIS
npuHaTHs Konctutymmonnsim Cynom Poccuiickoit @enepanun K pacCMOTPEHUIO
xanooel C.B.®unaroBa Ha crateio 809 'K Poccuiickoit @enepaunu B peaakiuu,
IIPUMEHCHHON CylaMHd B €ro Jejie, B KOHTEKCTE JEHCTBYIOLIETO ITPAaBOBOIO
pPEryJIMpOBaHUS, B TOM YHUCJIE BO B3aUMOCBSI3U C COACPKAUIMMCS B HEM MOHSATUEM
(MHCTUTYTOM) POCTOBIIMYECKUX MPOIIEHTOB.

1.4. Takum obpazom, npeamerom paccmorpenusi Koncrurymmonnoro Cyzaa
Poccniickont @enepanuu 1o HaCTOALEMY AENY SBISIIOTCS:

cratbst 809 I'K Poccuiickoii denepaunu B pegakiuu, AEHCTBOBABLIEH 0
BCTyIUIeHUS B cuiy DenepaibHOTO 3aKkoHa oT 26 utons 2017 roma Ne 212-@3, B
TOI Mepe, B KAaKOWl Ha €e OCHOBaHMM B CHCTEME JIEHCTBYIOLIETO IMPABOBOIO
pPEryIMpPOBAaHMS, B TOM YHCIE€ BO B3aHUMOCBSI3M C BBEJICHHBIM JIAHHBIM
denepaabHbIM 3aKOHOM TOJ0KEHUEM O POCTOBIIMYECKUX MPOLIEHTAX, CYJl pELIaeT
BONPOC 00 YyMEHBIIEHWH pa3Mepa MPOIEHTOB 3a TMOJb30BAaHUE 3ailMOM,
IIPELYCMOTPEHHOIO JTOTOBOPOM, 3aKIIOYEHHBIM JI0 BCTYIUIEHHS B CHIIy JAAHHOTO
PenepanbHOro 3aK0Ha;

yacTb 3 cratbu 69 AIIK Poccuiickoit @enepaiuu B TO Mepe, B KaKOW Ha ee
OCHOBAHHMH B CUCTEME JIEUCTBYIOLIETO MPABOBOTO PEryJIUPOBAHUS apOUTPAKHBIN

CyIl, pacCMaTpUBAIONINI B paMKax jejia 0 OaHKPOTCTBE T'PaKIAaHWHA 3asIBICHUE
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KpeAUTOpa O BKIIOYEHHH TpeOOBaHUS B peecTp TpeOOBaHUN KpPEIUTOPOB
JOJDKHHMKA, pa3peliaeT BOMPOC 00 MCTEYeHMHM CpPOKa HCKOBOM JaBHOCTU IO
3asiBJICHHOMY TpeOOBaHHUIO, BHITEKAIOIIEMY M3 JIOrOBOpa 3aiiMa, B ciiydae, Korja
BCTYNIUBIIMM B 3aKOHHYIO CHJIy PELIEHUEM CyJa OOLIed IOPUCAUKLIMU MO paHee
PAcCCMOTPEHHOMY MEXKJY TEMH K€ CTOPOHAMH, MO TEM K€ OOCTOSITEIbCTBAM U C
NPUMEHEHUEM TEX JKE€ IPABOBBIX HOPM TPAKIAHCKOMY [I€Jy 3asBUTEIIO
(KpemuTopy) OTKa3aHO B YJIOBJIETBOPEHHH €ro TPeOOBaHUS, BBITEKAIOLIETO W3
YKa3aHHOTO JIOTOBOPA, B CBSA3U C UCTEUYEHUEM CPOKAa UCKOBOW JIaBHOCTH.

2. Cormacno Konctutynmu Poccuiickon ®enepaunn B Poccum kak B
JEMOKpPAaTUYECKOM  MPaBOBOM  TOCYAApCTBE  TapaHTUPYIOTCS  €IUHCTBO
HKOHOMUYECKOT0 MPOCTPAHCTBA, CBOOOJHOE IEpPEMEIIEHUE TOBAapOB, YCIYT H
(MHAHCOBBIX CPEACTB, MOJJEPKKA KOHKYPEHIMH, CBO0OOJAa HKOHOMHYECKOU
NESATENIbHOCTH; NPU3HAIOTCS U 3alMINAIOTCA paBHbIM  00pa3oM 4YacTHasd,
roCy/apCTBEHHAsl, MyHUIMNAIbHAas U HMHbIE (DOPMBI COOCTBEHHOCTH; KaXJblil
MMEEeT MPAaBO HAa CBOOOJHOE HCIOIBb30BAHHWE CBOUX CIIOCOOHOCTEH M MMYIIECTBA
JUI IPEANPUHUMATEIIbCKOW M MHOW HE 3alpPElICHHOM 3aKOHOM 3KOHOMMYECKOU
NEeATEIbHOCTH; IMPAaBO YAaCTHOM COOCTBEHHOCTH OXPAHSETCS 3aKOHOM; KaXKIbId
BIIpaB€ MMETh HUMYLIECTBO B COOCTBEHHOCTH, BIAJE€Th, I0JIb30BATHCSI U
pacnopsKaTbCs UM KaK €IMHOJIMYHO, TAK M COBMECTHO C JIPYTMMH; HHMKTO HE
MO>KET OBbITh JIMIIEH CBOEr0 MMYILECTBA MHAYE KaK MO PElIeHUIO cyaa (cTatbk | u
8; ctaThs 34, yacTh 1; craths 35, yactu 1-3).

IIpaBo coOCTBEHHOCTHM U CBOOOJAa JIOTOBOpa, OyAy4d HEOTHEMIIEMBIMU
AJIIEMEHTaMH KOHCTUTYLMOHHOTO CTaryca JUYHOCTH, OOpa3yloUuMU OJIHY U3
OCHOB KOHCTUTYLMOHHOTO cTposi Poccum, He SIBIIAIOTCS, KakK IOCJIEI0BATEIBHO
noguepkuBaetcs B pemieHusx Koncrurymmonnoro Cyna Poccuiickoit denepanuu,
aOCOJIIOTHBIMU, HE MPEIINOJaraloT MX OCYIIECTBICHUS C HapyLUICHHUEM INpaB U
cBOOO/I MHBIX JIMII, HE JTOJDKHBI IPUBOJUTH K OTPULAHHUIO WIIM YMAJICHUIO JPYTHUX
oOLIENPU3HAHHBIX TIPaB U CBOOOJ M MOTYT OBITh OrpaHHYEHbI (eneparbHbIM
3aKOHOM B TOW Mepe, B KaKOM 3TO HY)KHO JJIsl 3aIUThl OCHOB KOHCTHUTYLIHOHHOT'O
CTpOsl, HPABCTBEHHOCTH, 3J0POBbS, NMpPaB MU 3aKOHHBIX WHTEPECOB HHBIX JIMII,

oOecrieueHuss 0OOPOHBI CTPAaHBI U OE30MACHOCTH TocyAapcTBa (ctarhs 16; cTaThs
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17, wactp 3; cratbst 55, yactu 1 u 3, Koncturynuu Poccuiickoit @eaepaiun). Bo
ucnonHenue tpedoBanuii Koncturyun Poccuiickoit @enepaiuu, B TOM YUCIE €€
crareii 2, 18, 19 (dactu 1 u 2), 71 (ILYHKTBI «B», K», «0»), 75" 1 76 (aacts 1), Ha
dbenepabHOTO 3aKOHOAATENsI BO3JaraeTcsa 0co0as OTBETCTBEHHOCTh, B CHIIY
KOTOpPO# OH, COOJI0/1asi MPUHIUIIBI FOPUTUIECKOTO PABEHCTBA, CIPABEIJIMBOCTH U
NOJJIEp>KaHUs B3aUMHOTO JIOBEPHsI TOCYyAapCTBa M 00IECTBA, TOJKEH 00ECIICUHTh
aJIcKBaTHOE MPABOBOE PETYJIMPOBAHUE HA OCHOBE ONTHUMAJIBHOTO COTJIACOBAHUS
3aKOHHBIX MHTEPECOB YIPABOMOUYEHHBIX CYOBEKTOB, MX KOHTPAreHTOB M HMHBIX
YYaCTBYIOIIUX B TpakJaHCKOM o00opoTe yuil. OJHOBPEMEHHO €My HaJJICKUT
NpOSIBIIATH 3a00TYy O TOM, 4YTOOBI BBOJMMBIC UM OTPAaHMYCHHUS TIpaBa
COOCTBEHHOCTH, CBOOOJIBI TMPEINPUHUMATEIBCKON JCATEIBbHOCTY U CBOOO/IBI
JIOTOBOpa  MPEONPENe/sIUCh OOBEKTUBHOM HEOOXOJMMOCTBIO B  OXpaHe
KOHCTUTYIIMOHHO  3HAUMMBIX  I[IEHHOCTEW, ObUIM  OOOCHOBAaHHBIMH |
COpa3MEpHbIMU, HOCWJIM OOIMIA UM aOCTPAaKTHBIM XapakTep, HE Hapylalu
aBTOHOMUIO BOJM W  HMYIIECTBEHHYIO CaMOCTOSITEIbHOCTh  YYaCTHHKOB
COOTBETCTBYIOIIUX OTHOIICHHUM, HE JOMyCKAJIM HEMPaBOMEPHOro MMyOJIUYHOTO
BMEIIATEILCTBA B YACTHBIE Jieja COOCTBEHHUKOB, KPEAUTOPOB U JOJDKHUKOB U BO
BCSIKOM CJTy4dae He ObLTM M30BITOUYHBIMHU U HE BCTYIAIH B MIPOTUBOPEYHE C 3aadeii
nojasepkaHusi  OajaHca 3aKOHHBIX HHTEPECOB  OOIIECTBA U JIMYHOCTH,
O00YCJIOBJIEHHOTO Pa3yMHBIM COMNPSIKEHUEM MPECieayeMbIX IeJied U CPEICTB UX
noctkenust (mocranoBieHus: ot 22 Hosiops 2000 roga Ne 14-I1, ot 24 deBpans
2004 roma Ne 3-I1, ot 14 mas 2012 roga Ne 11-I1, ot 10 nexa6ps 2014 romga Ne 31-
I1, ot 15 depans 2016 roga Ne 3-I1, ot 12 mas 2020 roga Ne 23-I1, ot 11 HOAOps
2021 roga Ne 48-I1, ot 27 nexkabps 2022 roma Ne 58-IT u ap.).

2.1. Onupasicb Ha KOHCTUTYLMOHHBIE MOJOXKEHHUS, ['pakaaHCKU KOIEKC
Poccuiickoit ®@enepauun B CcTaTbe | MPOBO3riamaeT OCHOBHBIE Hauasa
IPaXKIAHCKOTO 3aKOHOAATENbCTBA. TaK, B COOTBETCTBUU C HE OHO OCHOBBIBAETCS
Ha TMpPU3HAHUM PABEHCTBA YYAaCTHUKOB PETYJIUPYEMbIX WM OTHOIICHUH,
HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH, CBOOOABI JIOTOBOpa, HEIOIMYCTUMOCTH
POU3BOJIBHOIO  BMENIaTeJbCcTBA B YacTHbIE  Jiefla,  HE0OXOJUMOCTU

66CHpeHﬂTCTB€HHOFO OCYHICCTBJICHHA T'paKaAaHCKHUX Ipas, oOecrieyeHus
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BOCCTAHOBJICHHsI HAPYUICHHBIX MpaB, UX CyAeOHON 3ammThl (MyHKT 1). I'paknane
U IOPUIWYECKHE JIUIa TPHOOPETAIOT M OCYIIECTBISIOT CBOM TPaKIAHCKHE IpaBa
CBOEH BoJIel U B CBOEM MHTEpece, OHU CBOOOJHBI B YCTAHOBJICHUH CBOMX IPaB U
00s13aHHOCTEH Ha OCHOBE JJOTOBOPA U B ONPECIICHUH JIFOOBIX HE MPOTHBOPEUAITIX
3aKOHOJATENbCTBY  ycioBHM  noroBopa (myHkT 2). Ilpm ycraHoBieHuw,
OCYILIECTBJICHUU W 3alllUTE TPakAaHCKUX IPaB M MPU UCIOJIHEHUU TPAXKIAHCKUX
00s13aHHOCTEH yYaCTHUKHM TPAKIAHCKUX MPABOOTHOIICHWHA JOHKHBI JICHCTBOBATH
100pPOCOBECTHO (IYHKT 3), HUKTO HE BIIpaBE M3BJIEKATh MPEUMYILECTBO U3 CBOETO
HE3aKOHHOT'O WJIM HETOOPOCOBECTHOTO MOBEICHUS (MTYHKT 4).

B kauecTBe OIHOro M3 HMCTOYHUKOB 00s3aTeNbCTB ['pa’kJaHCKUN KOJIEKC
Poccuiickonn  ®epepanuu  3akpeluisieT  IOrOBOpP  3aMMa, IpeaycMaTpuBast
cienytouiee. [lo Takomy n10oroBopy 3aiiMoJ1aBel] epesacT Wik 00s3yeTcsl nepeaarThb
B COOCTBEHHOCTb 3a€MIIUKY JI€HbI'M, BEIH, OIpPEACICHHbIE POJIOBEIMU
MpU3HAKaMU, WIK [IeHHbIe OyMaru, a 3aeMIIUK 00s3yeTcs BO3BPATUTh 3aiMO/IaBIlY
TAKYIO K€ CYMMY JEHET WM PABHOE KOJWYECTBO MOJYYEHHBIX UM BEIIEH TOTO K€
polla U KadyecTBa JMOO TaKWX >K€ LIEHHBIX OyMmar; eciau 3aiiMOJaBIIEM SIBJISICTCS
rpaXJaHWH, JOTOBOP CUMTAETCS 3aKIIOYEHHBIM C MOMEHTa MEpeaayd CyMMBbI
3aiMa WIA APYroro mpeamera AO0roBOpa 3aeMINUKY WM YKa3aHHOMY UM JIMIY
(myukt 1 crarbu 807). Ecnu uHOE HE MpeaycMOTPEHO 3aKOHOM HWJIU JIOTOBOPOM
3aliMa, 3aliMOJAaBel] MMEET MPABO HA IMOJYYEHHE C 3aEMILIHMKA MPOLIEHTOB 3a
II0JIb30BAHUE 3aliIMOM B pa3Mepax U B MOPSAIKE, ONPEICIIEHHBIX JOMOBOPOM, a IIPU
OTCYTCTBHH B JIOTOBOPE YCJIOBHUS O pa3Mepe MPOILIEHTOB MX pa3Mep OMpeaesaeTCs
KItoueBor craBkod banka Poccum, pAenrcTBOBaBUIE B COOTBETCTBYIOLIME
NEPUOJIbI; pa3Mep TMPOIEHTOB MOXET OBITh YCTAaHOBJIEH B JIOTOBOPE C
MIPUMEHEHUEM CTaBKH B MIPOIICHTAX TOJIOBLIX B BHUJI€ (PMKCUPOBAHHOMN BEJIMUMHBI, C
IPUMEHECHUEM CTaBKM B MPOLEHTAX TOJOBBIX, BEIWYAHA KOTOPOM MOXKET
M3MEHATBCS B 3aBUCHUMOCTH OT NMPEAYCMOTPEHHBIX JOTOBOPOM YCIOBUW, B TOM
YuCJIe B 3aBUCUMOCTH OT U3MEHEHUSI TIEPEMEHHON BEJIIMUUHBI, JIMOO UHBIM MyTEM,
MO3BOJISIFOIMM  ONIPEJCIIATh HAQJICKAIIMKA pa3Mep MNPOLIEHTOB HAa MOMEHT HX
yIulaThl; MPU OTCYTCTBUM HWHOIO COTJIAIEHUS MPOLIEHTHl BBIIIJIAYMBAKOTCS

€KEMECSIYHO JI0 JIHS BO3Bpara 3aiiMa BKIIOUYMTENbHO (MyHKTHI 1-3 cratbu 809).
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3aeMiuk 00s3aH BO3BPATUTh 3aiiMOJaBIly MOJYyYEHHYIO CyMMY 3aiiMa B CPOK U B
NOPSJIKE, KOTOPBIE MTPEAYCMOTPEHBI JOTOBOPOM 3aiiMa (ITyHKT 1 crarbu 810).

Takoe peryIMpoBaHHE B COBOKYIHOCTH co cratbsmu 317° u 421 TK
Poccuiickoii deneparnuu 00 UCIIONHEHUH 003aTENLCTB U O CBOOOE J0rOBOpPa B
NPUHLIHUNHAIBHOM IIJJAHE COrJACyeTCs C YCTAHOBJEHHBIMH TPaKJaHCKUM
3aKOHOJATEIBCTBOM  OOIIMMM  TIOJIOKEHUSIMH O  HENPUKOCHOBEHHOCTHU
COOCTBEHHOCTH, ABTOHOMHMHM BOJIM W HMYIIECTBEHHON CaMOCTOSATEIbHOCTH
CyOBEKTOB T'PaKJIaHCKUX MPABOOTHOUICHUH, HEIOMYyCTUMOCTH MPOU3BOJIHLHOTO
BMEILIATEILCTBA B YACTHBIE Ji€Jla, B TOM YHCIE CBSI3AHHBIE C ONPEIEICHUEM
JIOTOBOPOM 3aiimMa pa3mepa MpoIeHTOB.

2.2. Hapenenue 3aeMIiMKa W 3ailMOJaBlia IIPABOM CaMOCTOSTEIBHO
ONPENENATh B JIOrOBOPE pa3Mep MPOIEHTOB, KOTOPbIE MOAJIEkKAT HAYMCICHHUIO 3a
II0JIb30BAHUE 3AaEMHBIMH CpPEJACTBAMH, B CHCTEME JCHCTBYIOIIETO IIPaBOBOIO
PErylIMpoBaHUs HE MOKET ObITh MHTEPIIPETUPOBAHO KAK 00JIaJaHue UMU HUYEM HE
orpaHuueHHON cBoOoaoM B 3TOM Bompoce. Ctrathsi 1 'K Poccutickoit denepanmu
opsiMO  TpeOyeT OT Y4YaCTHUKOB TPa)KIaHCKHX IPaBOOTHOLICHUM 1eHCTBOBATh
10OpPOCOBECTHO MPHU YCTAHOBJIEHUH, OCYUIECTBICHUU U 3aIUTE IPAKIAHCKUX MTpaB
U TpU UCHOJHEHUM TPaXKIAHCKUX OOsd3aHHOCTEH U 3alpeniaeT HU3BJIEKATh
IPEUMYIIECTBO M3 CBOEr0 HE3aKOHHOTO WM HEJOOPOCOBECTHOIO IOBEICHHUS
(mynkTel 3 U 4), a ero cratbss 10 B unciie OOMMX MOJOKEHUN TPa)KJaHCKOTO
3aKOHOJATEIBCTBA CIIENATIBHO OrOBAPHUBAET, YTO HE IOIYCKAETCS OCYLIECTBICHUE
IPKIAHCKUX MpaB UCKIIOUUTEIBHO C HAMEPEHUEM NPUYMUHUTH BpPENl APYroMy
JUIYy, AEUCTBUSL B 00XOJ 3aKOHAa C NPOTHMBOIPABHOM 1IENbI0, UHOE 3aBEIOMO
HEZ0OPOCOBECTHOE OCYILIECTBICHUE TIPaKJAHCKUX TMpaB, W BBOAMUT IPaBUIIO,
COrJacHO KOTOpOMY TIpM HECOONIOJICHHM yKa3aHHBIX TpeOoBaHUU  cCyi,
apOUTpaXHBIA WM TPETEHCKHM CyJ C YYEeTOM XapakTepa H IOCJIEICTBHMA
JIOTIYIIEHHOTO 3JI0YMOTPEOJIEHUSI OTKA3bIBAET JIMILY B 3alIUTE NMPUHAIIEKAIIETO
€My TIpaBa TMOJHOCTbIO WM YacTUYHO JMOO TMPUMEHSET WHBIE MEPHI,
peaycMOTpeHHbIEe 3aKOHOM (IyHKThI 1 1 2). K Tomy xe ctaths 307 Ha3BaHHOIO
Konekca Bo3naraer Ha CTOPOHBI JIFOOOro 0O0s3aTesbcTBa TpPeOOBaHHME MPU €ro

YCTaHOBJICHUH, UCTIOJHEHUU U TIOCIIE MPEKpaIleHus A1eHCTBOBATh JOOPOCOBECTHO,
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VUUTHIBAs TpaBa M 3aKOHHBIE HWHTEPECHl JAPYyr JApyra, B3aUMHO OKa3bIBas
HEOOXOJMMOE CONEUCTBHE ISl JOCTIDKCHHS IIeNd 00s3aTelIbcTBa, a TaKKe
MIPEOCTABIISAA IPYT APYry HE0OXoauMyto nHGopMaIuo (IyHKT 3).

Ucxonas u3 3Toro — emie 10 BCTyIieHus B cuity deepanbHOro 3akoHa ot 26
mona 2017 roma Ne 212-D3, pomomumBuiero ctatbio 809 I'K Poccuiickoit
denepand MyHKTOM 5, COTJIACHO KOTOPOMY pa3Mep IPOILIEHTOB IO JOTOBOPY
3aiimMa, 3aKJIIF0YEHHOMY MEXKY Tpa)KJaHaMH WU MEXAY IOPUIAYECKUM JIUIIOM, HE
OCYUIIECTBIISIONUM  MPOPECCUOHATIBHON  JEATENBHOCTH 10 MPEA0CTABICHUIO
MOTPEOUTENHCKUX 3aliMOB, M 3aEMIIUKOM-TPaKJIaHUHOM, B JBa U OoJiee pasza
MPEBBIIAIOMINN OOBIYHO B3MMAaEMbI€ B MOJOOHBIX CIy4asX MPOLEHTHI U TOITOMY
SBJISIOIIUICS Ype3MEepHO OOPEMEHUTEIBHBIM I JIODKHHKA (POCTOBIIMYECKUE
MPOIIEHTHI), MOXET OBITh YMEHBIIEH CYJIOM J0 pa3Mepa MNpPOLEHTOB, OOBIYHO
B3UMAaeMbIX TPU CPAaBHUMBIX OOCTOSITENILCTBaX, — B cyAax chopMupoBaiach
YCTONYMBAs IPAKTHUKA, OCHOBAHHASI HA TOM, YTO BO3MOXHOCTb YCTAHOBUTH Pa3Mep
MPOIICHTOB Ha CYyMMY 3aiiMa 1Mo YCMOTPEHHIO CTOPOH JIOTOBOpPa HE MOJpa3zyMeBaeT
MOJIHYI0 CBOOOJy B OIpPEACIICHUH TAKOTO pa3Mepa M HE OCBOOOXKIAET HUX OT
coOJIIOICHUST 3ampera 3J0YMOTPeOsTh MpPaBOM, BBITEKAIONIETO M3 CTaTbu 17
(uactp 3) Koncrurymuu Poccuiickoit denepaiium 1 KOHKPETU3UPYIOIIUX €€ HOPM
nanHoro Kopekca. B cyneOHBIX akTax TpaJMIIMOHHO OOpaliaioch BHUMaHUE Ha
OTCYTCTBUE O€3rpaHMYHON JIOTOBOPHOW CBOOOJBI B OMpPEACICHUU MPOIEHTOB 3a
MOJIb30BAaHUE 3aliMOM W Ha TO, YTO B COUYETAHUU C MPHUHIIUIIOM TOOPOCOBECTHOTO
MOBEJICHUS YYaCTHUKOB IPakIaHCKHUX MPABOOTHOIIEHUN COOTBETCTBYIOIIAsI HOpMa
HE HCKJIIOYaeT OOS3aHHOCTh CyJla OLICHUTh YCJIOBHUSI KOHKPETHOTO J0TrOBOpa C
TOYKHU 3PEHUS Pa3yMHOCTH U CpaBEIMBOCTU. C OTHOW CTOPOHBI, 3TH YCIOBUS HE
JIOJDKHBI OBITh SIBHO OOPEMEHUTEIBLHBIMU JIJIsl 3a€MINUKA, a C APYrol — HE MOTYT
UTHOPHUPOBATHCS U HMHTEpechl kpeauTopa. Kak ciencrBue, cyabl NPUXOAWIH K
BBIBOAY, YTO BCTPEYHOE TIPENOCTABICHHWE HE MOXET OBITh OCHOBAaHO Ha
HECNPABEJIUBBIX  JOTOBOPHBIX  YCJIOBHUSIX, HAJIMYUE KOTOPBIX  HAJJICHKUT
KBATH(PUITUPOBATh KaK HEJOOPOCOBECTHOE IOBEICHHE, a B CIIydae OYCBHIHOU
HECOPa3MEPHOCTU TPEOOBAHUI KPEeAUTOPA O B3bICKAHUU IMPOIIEHTOB MO JOTOBOPY

3aiiMa TakKue TpC6OBaHI/IH JOJDKHBI pacCMaTpuBaTbCsd B KadCCTBC IIOIBITKH
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MOJIYYNTh HEOCHOBATEJIBHOE OOOTAIlllEHWEe W HE TMOJUIeKAT YIOBICTBOPECHUIO
(ompenenenne Bwicmero ApoOutpaxknoro Cyma Poccwmiickoit deneparuu ot 19
nekadpst 2012 roga Ne BAC-16905/12 no neny Ne A32-5274/2011, onpenenenus
Bepxosnoro Cyna Poccutickoit ®eneparuu ot 29 mapta 2016 roga Ne 83-KI'16-2
u ot 28 ¢epans 2017 rona Ne 16-KI'17-1, nocranoBieHue ApOUTpaHOTO Cyaa
Ceepo-Kakaszckoro okpyra ot 18 suBaps 2018 roga Ne ®08-10323/2017 mo
nemy Ne A32-38485/2016 u np.).

®denepanbHbIM 3aKk0HOM OT 26 mtoiig 2017 romga Ne 212-®3 B 1onoiaHeHHE K
rapaHTUsSM 3allUThl TPaB 3aEMIIUKA, BBITCKAIOMIMM W3 OOIIUX MOJOXKEHUN
rpaXXJaHCKOro 3akoHomarenbcTBa, B cTaTthio 809 'K Poccuiickont denepanun
BHECEHA HOpMa O TOM, 4YTO pa3Mep MPOLEHTOB IO JOrOBOpY 3aiima,
3aKJIIOUEHHOMY, B YACTHOCTH, MEX]y Ipa)kJaHaMU, KOT/Ia OH SIBJISIETCS] YPE3MEPHO
OOpeMEHUTENBHBIM JIJIsI JTIOJDKHUKA, MOKET OBITh YMEHBIIEH CYJIOM J0 pa3Mepa
MPOILIEHTOB, OOBIYHO B3MMAEMbIX IPU CPABHUMBIX OOCTOsITENbCTBaX. JlaHHas
HOpMa IO CBOEMY CMBICIy, HE MPEIONpPeaeiisis pelieHue cyda Mo 3asiBICHHOMY
TpeOOBAHHMIO, B TOM YHCIE B YaCTH CHUXEHHUS MPOIEHTOB (YTO OTHOCHUTCS K
JUCKPEIUU CyJa U 3aBUCUT OT (PaKTUUECKUX OOCTOSITENIHLCTB KOHKPETHOIO Jiea),
TEM HE MEHEE MperoiaracT 00s3aHHOCTh CyJa OIICHUTH 3asBJICHHYIO KPEIUTOPOM
KO B3BICKAHUIO CYMMY MPOLIEHTOB C TOYKH 3pEHUSI €€ CIPaBEIJIMBOCTH U
OTCYTCTBUS B ICUCTBUAX KPEIUTOPA TPU3HAKOB 3JI0YIOTPEOJICHHS TTPABOM.

2.3. Kak cnemyer u3 myHkra 2 crtatbu 4 u myHkra 2 crarbu 422 T'K
Poccuiickonn @enepanuu, €Ciad MOCIE 3aKIOUYEHUs I0roBOpa MPUHAT 3aKOH,
YCTaHABJIMBAIOIIMH ISl €r0 CTOPOH HMHBIE MPaBUIa, YeM T€, KOTOPhIC ICHCTBOBAIN
MpU 3aKJIIOYEHUU JIOTOBOPA, YCIOBHUS 3aKJIIOYEHHOIO JOTOBOPA COXPAHSIIOT CHILY,
3a HCKJIIOUCHHEM CJIlyd4aeB, KOTJa TMPUHATHBIM 3aKOHOM  IPEAyCMOTPEHO
pacrpocTpaHeHUe €ro JACHCTBHS Ha OTHOUIEHWS, BO3HUKIIWE U3 paHee
3aKJTIOYEHHBIX JOTOBOPOB. JTO COTJACYETCs C OONIUM MPUHITUIIOM JEUCTBUS
3aKOHA BO BPEMEHHM, COIJIaCHO KOTOPOMY TOJIbKO 3aKOHOJATENIb BIIpaBe
pacnpoCTpaHUTh HOBBIE HOPMBI Ha (PAKThI W TOPOXKIACHHBIE WMH IIPABOBBIC
MOCJIEJICTBUSI, KOTOPbI€ BO3HHMKJIM JI0 BBEJIEHUS 3TUX HOPM B JEHCTBHE, T.€.

npugaTh 3aKkoHy oOpaTHyro cuiy (ompeaenenusi Konctutynmonnoro Cyna
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Poccutiickoit @eneparuun ot 1 gexadps 2009 roga Ne 1549-O-1I1, ot 24 centsops

2012 roma Ne 1747-O, ot 29 suBaps 2015 roma Ne 211-O u ap.). Ilotomy
MpeyCMOTpeHHOE YacThio 3 ctaTtbu 9 denepanbHOro 3akoHa oT 26 uronsa 2017
roga Ne 212-®3 mpaBuio 0 TOM, YTO MOJOXKeHHs AaHHoro Koaekca B pepakuuu
JaHHOro denepallbHOrO 3aKOHA MPUMEHSIOTCS K IOTOBOPaM, 3aKIOYEHHBIM M10CIIE
JIHSL €r0 BCTYIUIEHUS B CUILY, HE BBIXOAMUT 32 PAMKHU TUCKPELIMOHHBIX MTOJHOMOYHUN
3aKOHOJATES.

BMmecte ¢ Tem, mnockosibky mnyHKTy S cratem 809 I'K Poccuiickoi
depneparuu popMalibHO HE TIpUaHa oOpaTHas CUIa, B CyJAeOHOM MpaKTUKE, paHee
OPUECHTUPOBAHHOMN B aHAJIOTMYHBIX CUTYAIUSIX Ha MPUMEHEHUE OOITUX MOJ0KEHUN
crareil 1 m 10 mamnoro Kopnekca, co3maercs BO3MOYKHOCTb MHTEPIIPETUPOBATH
TaKO€ pelIeHUE 3aKOHOJATENs KaK YKa3aHHe Ha TO, YTO BOMPOC O CIPABEAJIUBOCTH
(copasMepHOCTH) MPOLIEHTOB 3a IOJb30BAaHUE 3aiMOM HE BXOJUT — C YYETOM
IPUHLIKIIA CBOOOIbI JOTOBOPA — B IPEAMET Cy1eOHOM OLIEHKH IPHU PACCMOTPEHUU
cylaMu TpeOOBaHUM W3 JAOTOBOPOB 3aiiMa, 3aKIHOYEHHBIX O BCTYIUICHHS B CHUITY
®enepanbHoro 3akoHa oT 26 urons 2017 roma Ne 212-®3. CoOTBETCTBEHHO,
CTaBUTCSA TOJ] COMHEHUE BO3MOYKHOCTb 3a€MILMKAa BOCIOJIb30BAThCSl FapaHTHSIMU,
MPEAYCMOTPEHHBIMUA OOIIMMH TOJIOKEHUSIMU TPAXIAAHCKOTO 3aKOHOJIATEIhCTBA,
JUTS 3aIIUTHI OT HECTIPABEIJIUBBIX MPUTA3aHUNA KPEJUTOpa B 4aCTU TpeOOBaHUs 00
yIUIaTe MPOLIEHTOB.

Opnako camMo 1o cebe OTCYTCTBHE HENOCPEACTBEHHOIO YKa3aHMs
3aKOHOAATENs] Ha BO3MOXHOCTh IpuMeHeHHss nyHkra S5 crateu 809 I'K
Poccuiickoit ®@enepaniun ¢ oOpaTHON CUJION HE JOJDKHO BOCHPUHUMATHCS Kak
BBEJCHUE OIrPAHMYCHUI NpaBa 3aeMIIMKa, 3aKJIIOYUBILIETO JOTOBOpP 3aiiMa 10
BCTyIUIeHUs B cuity PenepanbHoro 3akoHa ot 26 uronst 2017 roga Ne 212-D3, Ha
CyIeOHYIO 3alUTy U BOBCE HE MPEMSATCTBYET €My HMCIOJIb30BaTh B IEJIAX 3aAIIUTHI
OT SIBHO HECHPaBEIJMBBIX MPOILIEHTOB, YCTAHOBJICHHBIX COIJIAIIEHHUEM C
3aiiMOJIaBLIEM, OTPAHUYEHHE POCTOBIIMYECKUX MPOLEHTOB, B TOM YHUCJE C YYETOM
CyIeOHOW TPaKTUKH, CIOKUBIIEHUCS 10 BHECEHUS W3MEHEHUH B OTy CTaThIO.
Britekaromue u3 crareit 8 (uactob 1), 17 (wactu 1 u 3), 34 (vactsb 1), 55 (vactb 3) u

1 N
75" Koncturyuuu Poccuiickoit @enepanui 3ampeT 3710yNOTPeOIeHUs MPaBoM,
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OPUHITUN  JOOPOCOBECTHOCTH TIPH  OCYIICCTBICHUHM TPAXTAHCKUX TIpaB |
TpeboBaHKe CcOATaHCUPOBAHHOCTH TIPaB M OOS3aHHOCTEH CTOPOH B JOTOBOpPE Ha
OCHOBE IMPUHIIUIIOB PABEHCTBA U CIIPABEMJIMBOCTH M3HAYAIbHO HE MPEAINOJaraiu
a0COIOTHON CBOOOIBI CTOPOH JOTOBOpPA 3aiiMa B OMPENEICHUU TPOIEHTOB 3a
MOJIb30BAaHUE 3a€MHBIMHM CpEICTBaMHU, a MOToMy nomnonHeHue cratbu 809 I'K
Poccuiickonn @enepauii IMMyHKTOM 5 O POCTOBIIMYECKHX IMPOILIEHTAX HA CaMOM
JieJie HE TOBJICKJIO YCTAHOBJICHUSI HEU3BECTHBIX paHEE MPaBUI YMEHbBIICHUS
pa3Mepa MpOIEHTOB 3a IMOJb30BaHUE 3aMOM, a (PaKTHUYECKH YTOYHUIIO MOPSIOK
TaKOrO yMEHbIIICHUS. BBens B peryjaupoBaHuE JIOroBopa 3aiiMa KaTEeropHIo
POCTOBIIMYECKUX TPOILICHTOB, 3aKOHOJATENh JIMIb OOECHEYMJI pPa3BUTHE YXKe
BBIPA0OTAaHHOTO  Cy/leOHOM  MPaKTUKOW  TMOJXO0Ja, KOPPECHOHIUPYIOIIETO
KOHCTUTYIIMOHHBIM MPEIMUCAHUSIM.

Buecennble B crathto 809 I'K Poccuiickoii ®Pepepanuu H3MEHEHUS
HaIlpaBJICHbl HA YCUJICHWE TAPAaHTHI MpaB 3a€MIIMKA OT B3BICKAHUSI C HErO SIBHO
YpPE3MEPHBIX MPOIEHTOB. B CBSI3M C ATUM U C y4ETOM MPHUHLMNA TOICPIKAHUS
JOBEpHsl K 3aKOHY M JICMCTBUSIM TOCyJIapcTBa caMm To0 cebe BBIBOA Cyla O
HEOOXOJIMMOCTH TMPUMEHHUTh K CIOPY paHee ACHCTBOBABIIYIO PENAKIUIO ITOU
CTaThU HE MOXXET MPEMNSATCTBOBATH MOJHOIICHHOW CyneOHOM 3alliTe WHTEPECOB
JIOJDKHHMKA U TI0 AOTOBOPaM 3aiima, 3aKI0YEHHBIM J10 BeTyruieHus denepanbHOro
3akoHa oT 26 wutonsa 2017 roma Ne 212-®P3 B cuiy, 1o KpailHEM Mepe Korna
MPEAYCMOTPEHHBIE MU MPOLIEHTHl C OYEBHIHOCTHIO MMEKOT SKOHOMHYECKH HE
o00cHOBaHHBIM XapakTep. OTKa3 e Cylda CHU3UTh HECHPABEIMBO BBICOKHE
MPOIEHTHl UCKJIIOYUTEIBLHO MO MOTHUBY TOTO, YTO JIOTOBOP 3aiiMa 3aKJIIOUYeH /0
BHECCHMsS] M3MEHEHWW B OTYy CTaThlo, HE OTBeYan OBl 3amade 0O0eCrevyuTh
HaJJIeKaMi OalaHc MpaB U O00SI3aHHOCTEH CTOPOH, 3aKJIIOYMBIIMX JOTOBOp, a
TaK)Ke MPEMATCTBOBAI OBl KaXKIOW W3 HHUX IOJIb30BATHCS MPABOM Ha TOJHYIO U
abdexTuBHYI0 CyAeOHYI0 3alllUTy W TPABOM 3alllUIATh CBOM TIpaBa BCEMU
criocobamu, He 3ampelIeHHbIMU 3aKOHOM (CTaThsl 45, yacThb 2; ctaths 46, 4yacth 1,
Konctutynuu Poccuiickoit @enepanun).

CnenoBarenbHo, ctathsi 809 I'K Poccuiickoit ®denepanyu B penaxkiiv,

JEMCTBOBAaBILEH 10 BCTymieHHs B cuity denepanbHoro 3akoHa ot 26 uronst 2017
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rona Ne 212-®3, ne nporuBopeunt Koncrturyuun Poccuiickoin @enepaunu B TOR
Mepe, B KakOi B CHUCTEME JIECHWCTBYIOLIETO IPAaBOBOTO PETYJIMPOBAHMS OHA HE
MOXET CIY>KUTb (DOpMaNbHBIM OCHOBaHUEM JJII OTKa3a — MPH HATUYUHU K TOMY
OOBEKTUBHBIX OOCTOSATENBCTB — B PACCMOTPEHUH CYJIOM BOIPOca 00 yMEHbBIICHUH
pa3Mepa MPOLEHTOB 3a MOJIb30BAHUE 3alMOM, MPEIYCMOTPEHHOIO JOTOBOPOM,
3aKJIIOUYECHHBIM JI0 BCTYIUIEHHS B CHIy JAaHHoro DenepanbHOTO 3aKOHa,
MPU3HABILIETO MX POCTOBIIMYECKUMH. [IprgaHne Ha3BaHHOMY 3aKOHOIOJIOKEHUIO
WHOTO 3HAYEHHUS PACXOJUIIOCH Obl C TOCYJApPCTBEHHBIMHU TapaHTUAMH CYJIeOHOM
3aIlMUTHI PaBa COOCTBEHHOCTH M CBOOOJBI JJOTOBOPA, YCTAHOBIEHHBIMHU CTAThsIMU
17 (wactpb 3), 18, 19 (wactu 1 u 2), 34 (vacts 1), 35 (wacte 1), 45 (yactsb 2), 46
(uactp 1) u 75 Konctutyuuu Poccuiickoit @enepanuu.

3. Koncruryuust Poccuniickoit denepaiuy yCTaHaBIMBAET, YTO YEIIOBEK, €r0
npaBa U CBOOOJBI SIBISIFOTCS BBICUIEH LIEHHOCTHIO, @ IPU3HAHUE, COONIOJCHUE U
3alqUTa MpaB M CBOOOJ — OOS3aHHOCTBIO rocynapcra (cratbs 2); Oyayuu
HEIMOCPEJICTBEHHO NIEWCTBYIOIIMMH, TIpaBa M CBOOOJBI YEIOBEKa M TpaKJaHWHA
ONPENENSIIOT CMBICH, COJEpPKaHUE MW IPUMEHEHHE 3aKOHOB, JEATEIbHOCTb
3aKOHOJATEIbHOW W HWCIOJHUTEIBHOM BJIACTH, MECTHOTO CAMOYIpPABJICHHS MU
oOecrieuynBarOTCs MpaBocyaueM (ctaThs 18); Bce paBHBI Mepea 3aKOHOM U CYI0OM
(cratbst 19, vacte 1); KaxxgoMy TapaHTUpYyeTCs CyJeOHas 3aluTa ero mnpaB |
CB0O0OI, a pelieHus u AehcTBus (0e3eiCTBUE) OpPraHOB TOCYIapCTBEHHOM BJIACTH
¥ MECTHOTO CaMOYTIpaBJIeHHUsI, O0IIECTBEHHBIX 00bEIMHEHUN U TOJPKHOCTHBIX JIUI]
MOTYT ObITh 00>kajloBaHbl B cy[ (cTaThst 46, yactu 1 u 2).

[lenHocTh MpaBa Ha CyACOHYIO 3aIUTY KaK BaXKHEUIIIEH KOHCTUTYIIMOHHON
rapaHTHH BCEX JIPYTUX MpaB U CBOOOJ COOTHOCHUTCS C OCOOBIM MECTOM CYAeOHOI
BJIACTU B CUCTEME pa3/elieHUsl BJAcTeH, ee MpeporaTUBaMH, BBITEKAIOUIUMU U3
crareit 10, 11 (wacte 1), 18, 118, 120-122, 123 (wacts 3), 125, 126 u 128 (uacts 3)
Konctutynun Poccuiickon ®denepauyu, 10 OCYLIECTBICHUIO IPAaBOCYAUs
MOCPEJICTBOM KOHCTUTYLIMOHHOTO, IPa>KJaHCKOTO, apOUTpax]HOTO,
aJMUHUCTPATUBHOTO M YIOJIOBHOTO CYAOINPOM3BOJACTBA, a TaKK€ 3HAUYECHHEM
MPUHATBIX CYJaMH PEUIEHUN KAK TOCYAapCTBEHHBIX NMPABOBBIX AKTOB, UMEOIIHNX

o011e00s13aTeNbHBI  XapakTep. OTHM, B CBOIO O4Yepelb, JACTEPMUHHpPOBaHA
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HEO0OXOIMMOCTb TIOJIHOIIEHHOTO O0ECTIEYeHUS CIPABEITNBOCTH, HE3aBUCUMOCTH H
OecrpucTpaCTHOCTH CyACOHOW 3allUTBhI, YTO SBISIETCS OE3YCIOBHOW IIEIBIO
rocyJIapcTBa MpH MOCTPOSHUHM MEXaHW3Ma CyAcOHOM BIACTU U MPU OIpeeIeHUN
MOPSAKA OTIPABIICHUS TIPABOCY IUSI.

PackpriBas npupoay npasa Ha cyaeOHyro 3anmuty, Koncturynuonnsiii Cynq
Poccuiickoit ®denepanud HEU3MEHHO TOAYEpKUBAN (TIOCTAHOBJEHUS OT 25
nexabps 2001 roga Ne 17-I1, ot 11 mas 2005 roga Ne 5-I1, ot 21 nexabps 2011
roaa Ne 30-I1, ot 13 anpenst 2017 roga Ne 11-I1, ot 28 okTs16pst 2021 roga Ne 46-
I1, ot 31 suBaps 2023 roga Ne 5-1T u z1p.), 4TO OHO:

MpeanoiaraeT  HaJlMuMe  WHCTUTYLHHMOHAIBHBIX W IPOILIECCYaIbHBIX
MEXaHHM3MOB, KOTOpBIC IMO3BOJISUIM OBl peajn30BaTh JIaHHOE IPABO B IIOJHOM
o0beMe u oOecreunTh 3(PPEKTUBHOE BOCCTAHOBIECHHE B IMPaBaxX IOCPEACTBOM
MIPaBOCYAHs, OTBEUAOIIETO TPEOOBAHUAM CIIPABEJIMBOCTH, HE HApyIIas MPU 3TOM
HaJJIeKaIH OaTaHC MEXIy YaCTHBIMH U ITyOTMYHBIMU HHTEPECAMH,

O3HAauaeT MPEJOCTABJICHUE KaXJOMy JOCTynma K CyAy, BKJIIOYas
oTpeieNICHHE YCIOBUN 1 TIOPSAKA peaau3aliu MpaBa Ha cyneOHoe 00KalloBaHUE,
YTO HE JOJDKHO OTMEHSTh WIM YMaJIsITh IpaBa W CBOOOJBI YEJIOBEKA U
rpaXJIaHWHA, OTPAHUYCHHUS] KOTOPBIX MOTYT OBITh MPU3HAHBI JOMYCTHUMBIMH,
TOJBKO €CIIM OHH SIBJISIIOTCS COPa3MEPHBIMH M BBI3BIBAIOTCS HEOOXOIMMOCTBIO
3aIUThl KOHCTUTYIITUOHHBIX IICHHOCTEH;

oApa3yMeBaeT — HE3aBUCUMO OT BHJIa CYJIONPOM3BOJICTBA — OOECIeUeHUE
MOCJIeA0BaTEILHON TOCYIapCTBEHHOM 3allUThl TMpaB, CBOOOJ W 3aKOHHBIX
WHTEPECOB TpaxkiaaH W UX OObEIMHEHUH, HaANpaBICHHOW Ha JOCTHXKCHHUE
CTaOMJILHOCTH, OIPEACICHHOCTH U TMPEACKAa3yeMOCTH TPABOBBIX COCTOSIHHMA
(cTaTycoB) CyOBEKTOB MPAaBOOTHOIICHUH C YyU4eTOM Creliu(UKU KaTerOpuid CIIOpOB;

JTUKTYET TOTPEOHOCTh B ONTHUMAJIBLHOM COTJIACOBAaHUHM OTIEIHHBIX BHJIOB
mpoiiecca, KOTOpoe MPUMEHUTEIHHO K Pa3HBIM CIIOc00aM U MpoleypaM cyaeOHom
3alIUThl  UCKIIOYAIO OBl OTCTYIUIEHHE OT KOHCTUTYLHOHHBIX TPUHITUIIOB,
JeXKaIUX B OCHOBE OPraHHU3allid CYJIOB M UX JEATEIbHOCTU MO OCYLIECTBICHUIO

MpaBOCY/Is, BKIIIOUAst 00I1e00s3aTeNIbHbIN XapaKTep CyNeOHbIX PEIICHU.
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3akperuisisi MpaBO Ha CyneOHYIO 3aluTy W €IWHBIC, YHUBEpCAIbHBIC
NPUHITUIBI  OPTaHMU3AIlMU  CyNeOHOM BIACTH W OTIPABICHUS IPABOCYIUS,
Konctutynust Poccuiickoit ®enepanny HEMOCPEICTBEHHO HE YCTaHABIWBAET
MpolecCyalbHbIX MpaBui. OTBETCTBEHHOCTh 3a UX ypPETyJIUpPOBAHUE, B CUIY €€
crateid 71 (IyHKTBI «B», «T», «0») B 76 (4acTh 1), Bo3j0keHa Ha ¢eaepaabHOTO
3aKOHOAATENs, KOTOPBIA, ONHPAsACh HAa KOHCTUTYLUMOHHBIE LEIU U ILEHHOCTH,
MOJITHOMOYECH — HWCXOAS W3 OOBEKTUBHBIX OCOOCHHOCTEH OTIEIBHBIX BHUIOB
CyZIONIPOM3BOJICTBA U B MpeJIeNIax MPEAOCTABICHHON MY JUCKPELIMH — ONPEIEIUTh
MPUCYIIUE KAXKIOMY U3 HUX TU(PdEepeHIIMpPOBaHHBIE MPOLEAYPhl OpraHU3alUN U
OCYILIECTBJICHUS, HE JOMYyCKas MpPU 3TOM OTCTYIUICHHUS OT OONIMX MPHUHIIUIOB
CIIPaBEIJIUBOrO MPABOCY/IUS.

3.1. ApOutpaxkHslii mporeccyanbHblii Kojekc Poccuiickoit ®Depaepaiiuu,
periiaMeHTUpysl TOPSAI0K apOUTPaKHOTO CYJIOMPOU3BOJICTBA, MPEAYyCMATPUBAET,
4yTO TmpaBocyaue B cdepe NpearnpuHUMATEILCKOM U HMHOM SKOHOMUYECKOM
JIEATEIIBHOCTH OCYILECTBIISIETCS apOUTPaKHBIMH CyJaMHu, OOpa30BaHHBIMU B
cootBercTBUM ¢ Konctutymueit Poccuiickoit ®deneparuun u - penepaibHbIM
KOHCTUTYIIMOHHBIM 3aKOHOM, TyTEM pa3pelleHus] SKOHOMUYECKUX CIIOPOB U
pPacCMOTPEHUS UHBIX JEJ, OTHECEHHBIX K UX KOMIIETEHIMU NaHHbIM Konekcom u
IpyrumMu  QenepadbHBIMM  3aKOHaMH, 10  TpaBUjiaM,  yCTaHOBJICHHBIM
3aKOHOJATEIbCTBOM O CYAONPOU3BOJCTBE B apOUTpakHbIX cyaax (ctaTha 1);
MOPSIJIOK CYJTIONIPOM3BOJICTBA B apOUTpaXKHBIX cyaax omnpezaensercs Koncrurynumen
Poccuiickont ®denepanun, PenepanbHbIM KOHCTUTYHHMOHHBIM 3akOoHOM oOT 31
nekabpst 1996 romga Ne 1-OK3 «O cynebHoit cucreme Poccuiickoii deaeparum,
denepaibHBIM KOHCTUTYIMOHHBIM 3aKOHOM OT 28 ampeins 1995 roma Ne 1-OK3
«O0 apOuTpakHbiX cynax B Poccuiickoit ®denepanumn», ganHbiM Kogekcom u
MPUHUMAEMBIMU B COOTBETCTBHU C HUMHU JAPYTUMH (PerepaibHbIMH 3aKOHAMHU
(dactsb 2 cratbu 3).

OnHuM M3 TaKUX 3aKOHOB, COJAEpXKAIIMX — Hapsay ¢ ApOUTpaKHBIM
MpoLecCyalbHbIM ~ KoJiekcoM Poccuiickon  ®depepaunu — JONOJHUTEIBHBIE
(cnenanbHbIE) TpaBUiia CYJONPOM3BOJCTBA B apOUTPAXKHBIX CYJaX, SBISAETCS

denepanbHbIii 3ak0H OT 26 okTsIOpst 2002 roga Ne 127-D3 «O HECOCTOSITEIBHOCTH
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(6aHKpOTCTBE)», KOTOPHIM MpeayCMaTpuBaeT, 4YTO Jena O OaHKPOTCTBE Kak
IOPUINIECKUX, TaK U (U3HUECKUX JIUI[ PACCMATPUBAIOTCS apOUTPaKHBIM CYJI0M
(myukTbl 1 1 2 cTaThu 6), U OrOBapUBaET, UTO Jieia 0 OAHKPOTCTBE IOPUANYECKUX
JUIl W TpaxaaH, B TOM 4YHUCJIE U WHIUBUAYAIbHBIX MPEANPUHUMATEICH,
paccMaTpHBAKOTCS IO MpaBUjaM, MPEAYCMOTPEHHBIM JaHHBIM Kozjekcom, ¢
OCOOEHHOCTSIMHU, YCTAaHOBJICHHBIMU JaHHbIM DenepanbHbIM 3aKOHOM (TYHKT 1
ctatb 32). I3 cka3zaHHOTO 0€3YCIOBHO CJEAYET, YTO MPU PACCMOTPEHHUH T O
OaHKpOTCTBE, BKJIIOYAsl Jieida O OaHKPOTCTBE Tpa)aaH, MPUMEHEHUIO MOJJekKaT
obmue Hopmbl gaHHoro Kopnekca, eciu TONMBKO Ha3BaHHBIM DenepanbHbIM
3aKOHOM HE€ 3aKpeIuieHbl OCOOCHHOCTH MX pealiu3allih. DTO O3HAYaeT, 4TO MpH
paccMOTpeHHH Jiena 0 OAHKPOTCTBE Ipak/laHWHA HA apOUTPaKHBIA Cy/ B MOJTHOU
Mepe pacmpocTpaHseTcs riaBa 7 «JlokasarenbcTtBa U gokaseiBanue» AlIK
Poccuiickoii ®enepaniid, B KOTOPOW, B YACTHOCTHU, COJCPKUTCS CTaThsi 69,
npeaycMaTpuBaroniasi B 4acTH 3, YTO BCTYIMBIIEE B 3aKOHHYIO CUITy PEUICHUE
cyna oOuieid MOPUCAUKIMM 10 paHEe PACCMOTPEHHOMY Tpa)KJaHCKOMY ey
00s3aTeNBHO 711 apOUTPAKHOTO CyJIa, pacCCMaTPUBAIOIIETO JEJI0, IO BOIIpocaM 00
00CTOATENICTBAX, YCTAHOBJEHHBIX pEIICHUEM CcyJa oO0Ied OPUCAUKINN U
MMEIOIIMX OTHOILIECHHE K JINI[aM, YYaCTBYIOILIUM B JIEJIE.

OcBoOOXeHHE OT JOKa3blBaHUS TI0 BOMpPOCy 00 OOCTOSITENbCTBAX,
YCTAHOBJICHHBIX BCTYIUBIIMM B 3aKOHHYIO CHJy peEIIeHHEM cyAa oOmen
IOPUCIUKIMA W MMEKIINX OTHOIICHWE K JIMIAM, YYacTBYIOIIMM B JIETE,
paccMaTpuBaeMOM — apOUTpakHBIM ~ CYJOM, OCHOBAaHO Ha  MNPU3HAHUU
NPEIOIUINATBHOCTH  BCTYNUBIIMX B 3aKOHHYKO CHJIY CYIEOHBIX aKTOB,
oOnajaroMX TakKKe CBOWCTBAMH  00S3aTE€NbHOCTH, HEOMPOBEPKUMOCTH,
WCKJTFOYUTEILHOCTH U UCIIOJIHUMOCTU. B MPOTHBHOM cilydae HE UCKIIIOYaIach Obl
CUTyallMsi, KOTJa aKThl apOUTPaKHBIX CYJOB BBIHOCWIMCH OBl C OTPHUIIAHHUEM
O00CTOSITEIHCTB, paHEE YCTAHOBJICHHBIX PEIICHUSMU CYJ0B OOIIECH FOPUCIUKITIH,
4YTO, BIIPOYEM, HE TMpearojaracT TMPUIAHUS NPEIOJUIHAIBHOCTH CYACOHBIX
perieHnit 6e3rpaHuIHOTO 3HAYCHUS.

3.2. [Io  cMbicly  MpaBOBBIX  MO3ULMKH,  CHOPMYIUPOBAHHBIX

Konctutynmonnsim Cynom Poccuiickoit ®@enepauun B IloctanoBnenuun ot 21
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nexadps 2011 rona Ne 30-IT u Onpenenenun ot 6 Hos0ps 2014 roga Ne 2528-0, npu

OLICHKE TPEIOUINATIFHOCTH Cy/ICOHBIX aKTOB HY>KHO UMETH B BULY CIICAYIOIIEE:

JCHCTBYIOIIIME BO BCEX BHJAAX CYJONMPOM3BOJACTBA OOIIME IpaBuia
pacripenielieHuss OpeMEHHM JOKa3bIBaHUS TIPEAYCMATPUBAIOT OCBOOOXKICHHWE OT
JIOKa3bIBAaHUS BXOJISIIMX B MPEIMET JOKA3bIBAaHUS 0OCTOSATENIBCTB, K YUCITY KOTOPBIX
MIPOLIECCYaTbHOE  3aKOHOJIATEIbCTBO OTHOCHUT OOCTOSATENhCTBA, YCTAHOBJICHHBIC
BCTYNUBIIMM B 3aKOHHYIO CHJIY CY/IEOHBIM PEIICHHUEM IO PaHEe PACCMOTPEHHOMY
neny (cratbs 90 VIIK Poccuiickoit ®epeparmu, cratbs 61 T'TIK Poccuiickoit
®enepannu, cratba 69 AIIK Poccutickont @enepanuu u cratesa 64 KAC Poccutickoi
®denepar), 4To OOYCIIOBJICHO BBITEKAIOUIUM W3 MPEPOraTuB CYyJACOHOW BIACTH
HaJIeJIEHUEM CYJCOHBIX PEIICHUI 3aKOHHOHN CHJION;

MPU3HAHUE TPCIOULUATIBHOIO 3HAUEHUsI Cy/IeOHOro pemieHus, Oyaydu
HaIlpaBJICHHBIM Ha HCKIIOYeHUE KOH(MIMKTa, oOecreYeHne CTaOMIbHOCTH U
00111e0053aTEeIPHOCTH CY/ICOHBIX aKTOB, MPEATIoaraeT, 4To (hakThl, YCTAHOBICHHBIC
CYJIOM MPY PACCMOTPEHUHU OJTHOTO JIeJia, BIPEh 10 UX OMPOBEPIKEHUS MPUHUMAIOTCS
JIPYTUM CYZOM TI0 JAPYrOMY JIeIy B ATOM K€ WJIM B MHOM BHUJE CYJIOIPOU3BOICTBA,
€CJId OHM UMEIOT 3HAYCHHE JUISl pa3pellieHusl JAHHOTO JIeJia, YTO CIIY>KUT CPEJICTBOM
MOJIJIEP)KaHNs HEMPOTUBOPEUYMBOCTH CY/IEOHBIX aKTOB M 00eCredMBacT JCHCTBUC
MIPUHIIMIIA TTPABOBOM OIPEICTICHHOCTH;

HaJIeJIeHue CyACOHBIX pEelIeHUM, BCTYMUBIIUX B 3aKOHHYIO CHUJTY, CBOMCTBOM
PO ANIMAIEHOCTH — cpepa AUCKpenu (heaepaTbHOro 3aKOHOAATENsI, KOTOPBIA MOT
Obl TpUOErHYyTh U K JPYrMM Croco0aM oOecredeHus HEMpOTHBOPEUYMBOCTU
CyJIeOHBIX aKTOB B NIPABOBOM CHUCTEME, HO HE BIPaBE HE YCTAaHOBUTH T€ WJIM WHBIC
WHCTUTYTHI, HEOOXOAUMBIE JUIs TOCTIKEHUS TAHHOM T1ETIH;

BBEJICHUE MHCTUTYTA TMPEIOJUIMN TpeOyeT COoONMIo/IeHUs OajlaHca MEXITy
TAaKUMU KOHCTUTYITMOHHO 3alTUINAEMbIMU IIECHHOCTSIMH, KaK OOIe00s3aTeIbHOCTh U
HEMPOTUBOPEUYNBOCTH CYACOHBIX PEIICHUH, C OJTHOW CTOPOHBI, K HE3aBUCUMOCTh Cy/ia
U COCTS3aTENILHOCTh CYIOINPOM3BOJICTBA — C JPYroM; Takod OajlaHC JOCTUTAETCS
MyTeM YCTAHOBJICHUSI MPEAETIOB JICHCTBUS MPEIOIULIUATIBLHOCTH, a TAKXKE MOpsiIKa ee

OIPOBEP>KEHUS;
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npenesbl JEHCTBHS MPEIOIUIIUAIbHOCTH CYJAEOHOTO pelieHrus OObEKTHUBHO
ONPENETSAIOTCA TEM, YTO YCTAaHOBJIEHHBIE CYJIOM B paMKaxXx €ro mpeaMera
paccMoTpeHusi mo Jeny (akThl B MX MPaBOBOM CYHIHOCTH MOTYT UMETh HHOE
3HaYeHHE B KA4yeCTBE OJJIEMEHTa IMpeAMEeTa JO0Ka3blBaHUS IO JPYroMmy Jeiy,
MOCKOJIbKY TpEAMEThl JOKa3blBaHMUS B pPa3HbIX BHJAAX CYJONPOM3BOJICTBA HE
COBIAJAIOT, a CyJbl B UX HUCCJIEIOBAHUU OTPAHUYEHBI CBOEW KOMIIETCHIIMEH B
paMKax KOHKPETHOTO BHJIa CYJOTIPOU3BO/ICTBA;

B CHJIy OOBbEKTUBHBIX U CYOBEKTUBHBIX MIPENEIIOB JIEHCTBUS 3aKOHHOW CHIIbI
Cy#eOHOro pemieHuss He MOTYT HMMETh MPEIOAWIHNAILHOTO  3HAYCHUS
00CTOATENHCTBA, YCTAHOBICHHBIE CYJCOHBIMU aKTaMH IPYTHX CYIOB, €CIIH STUMH
aKTaMu JIeJ0 MO CYHIECTBY HE OBLJIO Pa3pelIeHO WM €CJIM OHU KacalHuCh TaKuX
¢$akTOB, KOTOpPBIE HE SIBISUIUCH MPEIMETOM PACCMOTPEHHUS U TMOTOMY HE MOTYT
OBITh MPU3HAHBl YCTAHOBJIEHHBIMU BBIHECEHHBIM IO €r0 pe3yibTaTaM CYJCOHBIM
aKToM;

¢denepanbHBIN 3aKOHOIATENb BIIPaBe MPeyCMaTPUBATh PA3INYHBIE CIIOCOOBI
OTIPOBEPKEHUS PEIOIULIUHU, KOTOPBIE ITPU 3TOM HE MOTYT UCKIIIOUAThCS U3 CPephbl
CyIeOHOTO KOHTPOJII C TOYKHA 3PEHUS HMX COOTBETCTBUS KOHCTHTYIIMOHHBIM
OPUHLIMIIAM HE3aBUCUMOCTU CyJa U 0053aTelbHOCTH CYAEOHBIX pEIICHUH,
BCTYNHUBILUX B 3aKOHHYIO CHITY.

CootBerctBeHHO, yacth 3 crateu 69 AIIK Poccuiickon ®enepanumn
mpeanojaraer, 4ro o0ctosTenscTBa ((hakThl), YCTAaHOBIEHHBIE BCTYIHBIINM B
3aKOHHYIO CHUJTy PEIICHHEM Cyj/ia OOIIeH IOPUCIUKIIMU TI0 paHee pacCMOTPEHHOMY
rpaXIaHCKOMY Jelly, He HYXXIAIOTCS B TIOBTOPHOM JOKa3bIBAHHMH B paMKax
apOUTPaXHOTO CYJIONPOU3BOACTBA U HE MOTYT OBITh OTBEPrHYTHI apOUTPa’KHBIM
CyIOM, €CIdi OHM WMEIT OTHOIICHHEe K JIMIaM, YYacTBYIOIIUM B
paccMaTpuBaeMoOM apOUTPaKHBIM CYAOM Jeie.

3.3. I'paxnanckuii konekc Poccuiickoii denepanuu yCTaHABIMBAET, YTO
MCKOBOW JaBHOCTBHIO MPHU3HAETCS CPOK JUIS 3alllUTHI MpaBa MO WCKY JIHIA, MPaBO
KOTOpOro HapymieHo (ctatbs 195); oOmmii Cpok MCKOBOW JTaBHOCTU COCTABIISET
TpU Troja co AHS, ONpPENeNsieMOro B COOTBETCTBMM cO cratheir 200 maHHOrO

Kogekca (mynkt 1 crateum 196); TpebGoBaHue O 3amMTe HApPYIIEHHOTO IpaBa
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MPUHUMAETCSI K PACCMOTPEHHUIO CYJIOM HE3aBUCHUMO OT UCTEUYEHHUSI CPOKA HUCKOBOM
JTABHOCTH; UCKOBAsl JABHOCTh MPUMEHSETCS CYJIOM TOJBKO IO 3asiBJICHUIO CTOPOHBI
B CIIOpE, CACTaHHOMY JO BBIHECEHHUS CYJIOM PEUICHUSs, a HICTEUEHHUE CPOKA UCKOBOM
JTABHOCTH, O MPUMEHEHUU KOTOPOM 3asBJIEHO CTOPOHOM, CIY>KHUT OCHOBAaHUEM K
BBIHECEHHIO CYIOM peIIeHHs1 00 0TKa3e B Mcke (MyHKTHI 1 u 2 crathu 199).

B COBOKYNMHOCTM C TOJIOXKEHUSIMA TPAKIAHCKOTO MPOIECCYaTbHOTO
3aKOHOAATENbCTBA, BKIIIOYAs Mpexie Bcero crarbu 133, 134, 152, 194 u 198 T'TIK
Poccuiickoit denepannu, 3T0 MOAPa3yMEBaeT, UTO B Clydyae OOpallleHUs UCTIA B
Cyl oOmell IOPUCAUKIIMU C TpeOOBaHMEM O 3allUTE HAPYIICHHOTO MpaBa,
BBITEKAIOIIUM W3 TPaKIAHCKO-TIPAaBOBOrO JOTrOBOpa (Hampumep, Kak 3TO HUMENO
mecto B niene C.B.dunarosa, 1oroBopa 3aiiMa), Cyj HE IPaBOMOUYEH OTKa3aTh MY
B IMPUHSITUU MCKOBOTO 3asiBJICHUS TI0 MOTUBY UCTEUEHHUSI CpOKa UCKOBOM JTAaBHOCTH,
JaKe eCIM OTBETYHMK 3asBHJI 00 3TOM J0 Hadayia paccMmorpeHus nena. Cya Bo
BCSKOM Clly4ae 00si3aH B IIPEIBAPUTEIHLHOM Cy/1I€0HOM 3ace/laHuU WU B Cy1€0HOM
3acelaHuM HMCCJEeA0BaTh BCEe OOCTOATENIHCTBA, UMEIOIINE 3HAUCHUE JJISI PEIICHUs
BOIPOCca 00 MCTEYEHUH CPOKa UCKOBOM JaBHOCTH, B TOM YHUCJIE€ MPETyCMOTPEHHBIE
cratbsiMu 202, 203 u 205 I'K Poccuiickoin @enepaiuu, U TOJIBKO MOCIE TOTO, KAK
yoenutrcss B OOOCHOBAaHHOCTH COOTBETCTBYIOIIETO 3asBJICHHS OTBETUMKA, —
OTKa3aTh B HCKE.

CrnenoBaresibHO, pelieHue cyaa oOIIel IOpUCIUKIUU 00 OTKa3e B HCKE B
CBS3M C TMPOIMYCKOM CPOKAa HMCKOBOW JAaBHOCTHM HE MOXKET OBITh BBIHECEHO 0€3
YCTAHOBJICHUs] (DaKTUYECKUX OOCTOSATENbCTB Jeja, CBUJICTEIbCTBYIONIUX O
HACTYIUICHUH COOTBETCTBYIOIIErO Iopuanyeckoro ¢akta (HMCTEUEHHUs] CpoKa
UCKOBOM naBHOcTH). be3 aroro cyneOHoe pemieHue Oyner BCTynaTh B
MPOTUBOPEYHE C TPEOOBAHUSAMHU 3aKOHHOCTH M OOOCHOBAHHOCTH, COTJIACHO
KOTOPHIM OHO BO BCSKOM cllydae JODKHO OBITh OCHOBAaHO TOJIBKO Ha
WCCJICIOBAHHBIX B CyJeOHOM 3acemaHuu nokazaTenbcTBax (ctaths 195 TTIK
Poccuiickoit @enepanun).

DT0, TOMUMO TIPOYETO, O3HAYAET, UTO apOUTPAKHBIA CYJ, paccMaTpuBas B
paMKax Jena o OaHKpPOTCTBE JOJDKHUKA-3a€MIIUKA 3asBICHUE KpEeAUTOpa-

3a171Moz[aBua O BKJIKOYCHHH €TI0 Tpe6OBaHHﬁ, BBITCKAIOIKX H3 3aKJIIOYCHHOI'O
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MEXIy HUMHU JOTOBOpa 3aiimMa, B peecTp TpeOOBaHUIl KPEAUTOPOB, HE MOXKET HE
OBITh CBA3aH BCTYNHUBIIMM B 3aKOHHYIO CHJIy pEIICHUEM cyaa oOmiei
IOPUCIUKIIMY, PaHee OTKA3aBIIErO0 BBUAY HCTEYEHHMS CPOKA HMCKOBOW JaBHOCTH
3aiiMOJIaBIly B UCKE, IPEIBSABICHHOM K 3TOMY K€ 3a€MILHKY, O B3BICKAHUH C HETO
3aJI0JDKEHHOCTH 32 II0JIb30BAHUE 3aliMOM, T.€. PEUICHUEM, 10 CYTH BBIHECEHHBIM
II0 CIIOPY, BO3HHUKIIEMY MEXAY TEMH K€ JMIAMU M KacarolleMycCsl TOro XKe
npeaMeTra U Tex ke (pakTuueckux oOcTosTenscTB. U x0T perienne cyaa oOriei
IOPUCIUKIIMM O IPOIYCKE CPOKa MCKOBOW TABHOCTH MOXKET ObITh OOYCIIOBIIEHO
OLICHKOW UM (DaKTOB, C KOTOPBIMHU 3aKOHO/IATEIBCTBO CBSI3bIBAET €r0 TEYEHHUE, OHO
HE MpeanojaraeT oOpamieHusi apOUTPaXHOTO CyAa K MHBIM OOCTOSITEIbCTBAM.
[ToaToMy CBSI3aHHOCTH apOMTPAKHOTO CyJa BBIBOJAOM CyJa OOIIEH HOPUCIUKLNN
00 YCTaHOBJIEHUU IOPUAMYECKOro (pakTa MpoIycKa CpoKa MCKOBOW JABHOCTH HE
MOXXET  pacLEHHUBATbC B  KAauyeCTBE  OrPAaHUYEHHsS]  MPEIOCTaBICHHBIX
apoutpaxxHoMy cyny Hopmamu @DenepanbHOro 3akoHa «O HECOCTOSTENbHOCTH
(OaHKpOTCTBE)» MOJHOMOYMM, CBA3AaHHBIX C THPOBEPKOH OOOCHOBAHHOCTH
TpeOOBaHUI KPEIUTOPOB B UHBIX aCMEKTaXx.

[IperoguumanbHOe 3HAUYEHHWE BCTYNMHMBIIETO B CUJIY pELIEHUs cyla oO0Iiei
IOPUCAUKIIMK 00 MCTEYEHWU CPOKa MCKOBOM JaBHOCTU OyJeT pacHpOCTPaHATHCS
HAa YCTaHOBJICHHBIE TaKUM CyACOHBIM aKTOM (aKTUYECKHe OOCTOATEIHCTBA.
JlanHass ke cyAoM OOmieil IOpUCAMKIMM MX T[paBoBas KBaJu(puKanus
(ompeneneHue IOPUIMYECKON CYIIHOCTH), OTpakaroIias MTOTOBBIA BBIBOJ
COOTBETCTBYIOILIETO PEIICHUS, TAKKE HE MOXKET ObITh OTBEPrHyTa apOUTPAXKHBIM
CYJIOM — UCXOJI U3 00s13aTE€IbHOCTH U UCKIIIOUMUTEILHOCTH pElIeHUs cyia oOmei
IOPUCAUKIIMK (O TOM K€ JCHEKHOM TpeOOBAaHMM TOTO K€ HCTHA K TOMY XKe
OTBETYMKY), BCTYNHUBLIEIO B 3aKOHHYIO cuiy. Ormpenenssi €€ CBOWCTBa,
['paxxpanckuii mpoueccyalibHbll Koaeke Poccuiickoii ®enepanuy, B 4aCTHOCTH,
IIPEIyCMaTpUBAET, YTO IOCJIE BCTYIUIEHHS B 3aKOHHYIO CHIIy DEIICHHs CyJa
CTOPOHBI, Pyrye JIMIA, YYAaCTBYIOLIME B JieNie, UX MPABONPEEMHUKH HE MOTYT
BHOBb 3asIBJIATH B CyJ€ T€ K€ HCKOBbIE TpeOOBaHMS, Ha TOM K€ OCHOBAHMH, a
TAK)K€ OCIapuBaTh B JPYrOM TIPa)kJAHCKOM IIPOLECCE YCTAHOBJIECHHBIE CYAOM

dakTel u mpaBooTHOWIEHUS (4acth BrTopas crtatbu 209). basupysce Ha
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IIPUMEHEHUN OJHMX M TeX e HopMm ['paxpanckoro koxekca Poccuiickon
denepanuy, OHa HE JOMYCKAET B3aMMOHCKIIOYAIOLIUX, MPOTHBOpPEYAIIMX APYr
JIpYry HWTOTOBBIX BBIBOJOB, TMOJYYEHHBIX B TOPSAKE TPaX)IaHCKOTO U
apOUTpaXHOrO CyJIONPOU3BOJCTBA [0 OAHOMY M TOMY K€ BOIPOCY, CBA3aHHOMY C
JIOCTYITHOCTBIO 3asBUTENIO (3aliMOJIaBIly, KpPEAUTOPY) MEp CyIeOHOM 3allUThI C
TOYKH 3PEHUS UCTEUCHHUS IPEAYCMOTPEHHOIO 3aKOHOM CPOKA HCKOBOM JABHOCTH.

CrnenoBaTenbHO, MOCIIE BCTYIUICHUS B 3aKOHHYIO CHITY PEIICHHS Cy1a 001ei
IOPUCIUKINHA, KOTOPHIM B HCKE OTKA3aHO IO MOTHBY IPOMYCKa KpPEIUTOPOM
(MCTIIOM) CpOKa UCKOBOM JaBHOCTU, apOUTPAKHBIC CY/IbI B IPOU3BOJICTBE IO /Iy
0 OaHKpPOTCTBE JODKHMKAa HE BIPaBE INPEOJO0JIEBATh BBIBOA Cyna oOImen
IOPUCIUKIIMKA 00 MCTEYEHUU CPOKA MCKOBOW JABHOCTH B CIIOPE TEX K€ CTOPOH IO
MOBOJIy TOr0 € TpeOOBaHUA, T.€. B CIIOpE, MO CYTH TOXKIECTBEHHOM TOMY,
KOTOPBIN YK€ PAaCCMOTPEH Cy/1I0M 00IIeH IOPUCIUKIINU.

[TepecMOTp BCTYNUBIIMX B 3aKOHHYIO CHJTY OIIUOOYHBIX CYyJ€OHBIX aKTOB B
HEeNsIX MX MCKIIOYEHUs W3 TPaBOBOM CHUCTEMbI, KaK HEOJHOKPATHO OTMeYall
Konctutyuunonnsiii Cyn Poccuiickoit @enepauuu, TpeAnosiaraeT yCTaHOBJICHUE
TaKuX OCOOBIX MPOLEIYypP, KOTOpbIe OTBEUadu Obl MPEXKJE BCEro TPeOOBAHUSIM
MPAaBOBOM ONPEACICHHOCTH, OOECIeYnBacMON TIPU3HAHMEM 3aKOHHOM CHUIBI
CyIeOHBIX pelIeHUM, UX HEOMPOBEPKUMOCTH, YTO MPUMEHHUTEIILHO K PEIICHUSM,
NPUHATHIM B OPJAWHAPHBIX CYJIEOHBIX MPOIEAYypaX, MOXKET OBITh MOKOJIEOJIECHO,
€CIM  Kakoe-TMOO HOBOE WM BHOBb OTKPBIBIIEECS OOCTOSITENBCTBO WM
oOHapyXeHHbIe (DyHIaMEeHTaIbHbIE HAPYIICHUS HEOCIIOPUMO CBUJIETEIBbCTBYIOT O
cyneOHol ommoke, 6€3 yCTpaHeHUs KOTOPOM KOMIETEHTHBIM CYJIOM HEBO3MOXKHO
BOCCTAHOBJICHME HAPYIICHHBIX MpaB CTOPOH COOTBETCTBYIOLIErO  CHOpa
(mocranoBnenus ot 11 mas 2005 roga Ne 5-I1, ot 5 deBpans 2007 roga Ne 2-11, ot
17 mapta 2009 romga Ne 5-I1, ot 26 ¢epans 2010 roga Ne 4-IT u ap.). o Tex mop
MOKa 0053aTeIbHOCTh BCTYIMBIIETO B 3aKOHHYIO CHIIy CYACOHOTO pelieHus,
COJICpIKaIller0 MTOTOBBIM BBIBOJ, 00 HCTEYEHUM CpPOKAa HCKOBOW JaBHOCTH, HE
MPEOI0JICHA B MOPSAKE, YCTAHOBJIEHHOM 3aKOHOJATENIHCTBOM O KOHKPETHOM BHU/IE
CyZIONPOU3BOJICTBA, HUKTO, BKJIIOUAsl CaMH CyZbl, HE BIOpPaBE YKJIOHSTHCS OT €€

COOMIOICHUSA, a TIOTOMY peaiu3anusi apOUTPaKHBIM CYIOM, PacCMaTPHUBAIOLINM
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7eno o OaHKPOTCTBE, IMOJHOMOYHM, OOYCIOBIEHHBIX cTaThsamu 16, 71 m 100
®enepanibHOro 3akoHa «O HECOCTOATENIBHOCTH (OAHKPOTCTBE)» U CBSI3aHHBIX C
MPOBEPKO OOOCHOBAHHOCTU TpPeOOBAHUN KpPEIUTOPOB, BO BCAKOM Ccllydyae He
JOJDKHA BJIEYh MEPEOIEHKY JAHHOTO IOPUINYECKOTo (paKTa.

Takum oOpaszom, vacte 3 crtateu 69 AIIK Poccuiickoit ®enepanuu He
npotuBopeunT KoHctutyuuu Poccuiickoit @enepaiuy B TOW MEpe, B KaKOW IO
CBOEMY KOHCTUTYIIMOHHO-IIPABOBOMY CMBICIy B CHUCTEME JCHCTBYIOIIETO
MIPABOBOI0 PETYJIHMPOBAHUS OHA HE MOXET PACLUCHHUBATHCS KaK MO3BOJISIONIAS
apOUTpaXXKHOMY CyAy, paccMaTpUBalIIEMy B paMKax Jejla O OaHKpOTCTBE
rpakJlaHuHA BOMPOC O BKJIOUECHHHU B peecTp TPeOOBAHUI KPEIUTOPOB JOJKHUKA
TpeOOBaHMsI, BHITEKAIOIIETO U3 JIOTOBOpa 3aiiMa, MPeoA0IeTh UTOTOBBINA BBIBO 00
WUCTEUYCHHH CpOKa MCKOBOW JIaBHOCTHM, COJEpKAIMKCS BO BCTYNMBIIEM B
3aKOHHYIO CHJIy PEIICHUU CyAa OOIIeH HOPUCIUKIMU 10 TPaKIaHCKOMY eIy,
paHee pacCMOTPEHHOMY MEXKJIYy TEMH K€ CTOPOHaMH, IO TOBOAY TOIO K€
TpeOOBAHUSI U B CBSI3U C TEMH K€ (PAKTUUECKUMHU 00CTOATEIIHLCTBAMH.

Nuoe mnpuBommio Obl K OTCTYIUIGHUIO OT KOHCTUTYIIMOHHBIX TapaHTUU
CIIPaBEeIJIUBOTO MPABOCYAUs, YTO ObLJIO OB HECOBMECTUMO CO CTaThsIMU 15 (YacTh
2), 46 (wactu 1 u 2), 118 (wactu 1 um 2) m 120 Koncrurynuu Poccuiickoii
denepanum.

Hcxonst n3 U3I10KEHHOTO U PYKOBOJCTBYSICh CTaThsIMU 0, 471, 71,72, 74, 75,
78, 79 nu 100 ®enepanbHOTO KOHCTUTYLHHOHHOTO 3akoHa «O KOHCTHUTYLIHOHHOM

Cyne Poccuiickoit ®enepauun», Koncrutymonnsiii Cyn Poccutickoit @enepanuu

MIOCTAaHOBHUI:

1. Tlpusnate crateto 809 I'K Poccuiickoit ®depepauuu B peaakiivu,
JeWCTBOBABILIEH 10 BCTymiieHus: B cuiy denepanbHoro 3akoHa oT 26 utons 2017
roga Ne 212-@3, nwe npotuBopevaiiei Konctutyuu Poccutickoit ®@enepaiuu B
TOW MEpE, B KAaKOW MO CBOEMY KOHCTUTYLIMOHHO-IIPABOBOMY CMBICIIY B CUCTEME
JIEACTBYIOIIETO MIPABOBOTO PETYJIUPOBAHUS OHA HE MOXKET CIYKUTh (hOPMaIbHBIM
OCHOBaHHWEM [IJI1 OTKa3a B PACCMOTPEHHH CYJIOM BoOIpoca 00 yMEHBIICHUH

pasMcpa HNpPOLCHTOB 3a II0JIb30BAHHC SaﬁMOM, npeayCMOTPCHHOTO JOTOBOPOM,
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3aKJIFOYEHHBIM JO BCTYIUIEHMS B Clily JaHHoro @dexepanpbHOro 3akoHa,
MPU3HABIIETO UX POCTOBIINYECKUMM.

2. Ilpusznate yacte 3 crateu 69 AIIK Pocculickoii ®enepanuu He
npotuBopeyaiier Koucrtutynun Poccurickon @enepannu B TOM MeEpe, B KAKOU 110
CBOEMY KOHCTUTYLIMOHHO-TIPABOBOMY CMBICIyY B CHCTEME JEHCTBYIOIIETO
MIPABOBOTO PETYJIMPOBAHUS OHA HE MOJXKET PACIECHMBATHCA KaK I1O3BOJISIONIAS
apOUTpa)XKHOMY CyAy, paccMaTpUBalOIIEMy B paMKax Jeja O OaHKpOTCTBE
rpakJIaHMHA BOIPOC O BKJIIOYEHUM B peecTp TPEOOBAHUM KPETUTOPOB JOJDKHHUKA
TpeOOBaHUsI, BHITEKAIOIIETO U3 JOTOBOpa 3aiiMa, MPeoA0JeTh UTOTOBBIM BBIBO 00
WCTEUYCHHH CpOKa MCKOBOW JIaBHOCTH, COJAEP/KAIIMICA BO BCTYIIHBUIEM B
3aKOHHYIO CHUIy PEIICHHWU CyJa OOIIeH FOPUCIUKIIMU IO TPaKJIaHCKOMY JCIY,
paHee PAcCMOTPEHHOMY MEXAY TEMH K€ CTOPOHAMH, MO TOBOAY TOTO K€
TpeOOBAHUS U B CBSI3U C TEMH K€ (PaKTHICCKUMH 00CTOSTEIILCTBAMH.

3. BeisiBieHHbIA B HacTosiieM [loCTaHOBIEHUM KOHCTUTYIITMOHHO-TIPABOBOM
cMmbicat ctatbu 809 'K Poccuiickoit denepanyu B peaakiunuu, JEHCTBOBABLICH 10
BcTyIieHus B cuity @enepanbHoro 3akoHa ot 26 uronst 2017 roga Ne 212-®3, u
yactu 3 cratb 69 AIIK Poccuiickoit @eneparuu sBisieTcs 0011e003aTebHBIM,
YTO HCKJIIOYaeT JII000O€ HWHOE UX HCTOJKOBAaHHE B MPABONPHUMEHUTEIHHON
MPaKTHUKE.

4. CyneOHble aKThl, BHIHECEHHBIE B OTHOIICHUHU TrpaxaaHuHa DuiaToBa
Cepres Bragumuposuua Ha ocHoBaHuM ctathu 809 'K Poccuiickoit denepanyu B
pelaKuuu, IEMCTBOBABIIEH A0 BCTyIuieHUs B cuiny denepanbHOro 3akoHa OT 26
uronst 2017 roma Ne 212-®@3, u wactu 3 crateu 69 AIIK Poccuiickoit @enepannu B
WCTOJIKOBAHUM, PACXOIALIEMCA C HX KOHCTUTYLUHOHHO-IIPABOBBIM CMBICJIOM,
BBISIBICHHBIM B HacrtosimieM [loctaHoBieHMHM, TOAJIEXKAT MEPECMOTPY B
YCTaHOBJIEHHOM TNOPSIIKE.

5. Hacrosmee IloctaHoBiIeHHE OKOHYATEIBHO, HE TTOJICKUT 00)KaJIOBAHUIO,
BCTYIIaéT B CWIy CO JHA OQUIHMAIBHOTO OIMYyOJIMKOBAHUS, JCHCTBYET
HEMOCPEJCTBEHHO MW HE TpeOyeT TMOATBEPKACHHUS JPYTUMUA OpraHaMu W

JOJIDKHOCTHBIMM JINTIaMU.
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6. Hacrosmee  IlocraHoBiieHHE — MOMJIEKUT  HE3AMEMIUTEIBHOMY
onybnukoBanuio B «Poccuiickoit razere», «CoOpaHuum 3aKOHOJATENHCTBA
Poccuiickoit @epepannn» u Ha «OQUIMANTBHOM HHTEPHET-TIOpTAje MPaBOBOU
uHpopMarum» (WWW.Pravo.gov.ru).

Konctutymonnsiit Cya
Poccuniickon @enepanun

Ne 60-I1



