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Poccuiickoit  ®denepanmm» B CBA3M € JKAIOOOM  IpakIaHKU
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Konctutyumonnsii Cyn Poccuiickoit ®enepaunn B coctaBe Ilpencenarens
B.l.3opekuna, cyaen  K.B.Apanosckoro, A.M.boiinoBa, H.C.bonnaps,
I'"A.TI'amxueBa, I'.A.Kununa, C.M.Kazannea, M.M.Kneanapora, C./[.Kus3ena,
A.H.KokoToBa, JI.O.KpacaBuukoBoii, C.I1.MaBpuHa, H.B.MenbHuKOBa,
0. 1.Pynkuna, H.B.Cenesnena, O.C.XoxpsikoBou, B.I'.SIpocnasiesa,

C yuactheM TrpaxJIaHku A.B.MaTomeHko U ee MNpeacTaBUTeNsl — aJBOKara
B.X.bonmapenko, mnocrosgHHoOro mnpeacrasurens l'ocymapcrBenHor Jlymbl B
Konctutynmonnom  Cyne  Poccumiickoit  ®@epepanuun A H.XapuToHoBa,
noaHoMouHoro npexacrtaButens Cosera depepauun B KonctutyuuonHom Cyge
Poccuiickoit ®denepanuu  A.M.AnekcanapoBa, MTOTHOMOYHOTO MPEACTABUTEIIA
[Ipesunenta Poccuiickoit @enepaunn B KoncturynmonHom Cyne Poccuiickoi
®enepannu M.B.Kpotosa,

pykoBoACTBYsACh cTaThed 125 (wacth 4) Koncturynuu Poccuiickoii @enepanuu,

IYHKTOM 3 4YacTW IE€pPBOM, YacCTAMU TPEThE€d M YETBEPTOW CTATbU 3, YaCThIO
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nepBoi crtatbu 21, crateamu 36, 74, 86, 96, 97 u 99 ®denepanbHOrO
KOHCTUTYHIMOHHOTO 3aKoHa «O Konctutyunonnom Cyne Poccuiickoit denepanumn»,
paccMOTpen B OTKPBITOM 3aCEIaHUU [0 O IPOBEPKE KOHCTUTYIITMOHHOCTH
TMOJTOKeHHMit myHKTOB | M 2 cTaThu 3, myHkTa | crateu 8 u myHkra 1 cratbm 121
3akona Poccuiickoit @enepanuu «O craryce cyaei B Poccuiickoit @eaepauumn» u
crateii 19, 21 u 22 ®denepanpHoro 3akoHa «O0 opraHax cyaeicKoro coo0IecTna B
Poccniickon @enepanum».

[ToBOIOM K paccMOTpPEHHUIO Jiefia sIBUJIach *kajoba rpaxkaanku A.B.MarroreHko.
OcHoBaHuEM K  PacCMOTPEHHUIO nena  SIBAJACh OOHapy KHUBIIAsSICS
HEOIPEICIICHHOCTh B BOIPOCE O TOM, COOTBETCTBYIOT J KoOHCTUTYynun
Poccuiickoi denepanuun ociapuBaeMbIe 3asIBUTEILHUALICH HOPMATUBHBIC ITOJIOKEHUS.
3acnymaB cooOmienue cyabu-gokiaguuka M.M.KneanapoBa, oObACHEHUs
MPEACTABUTEJIEH  CTOPOH,  BBICTYIUICHWS  NPUIIIAIIEHHBIX B  3aCEJaHue
npeacraBureneii: or BepxoBHoro Cyma Poccuiickoit ®enepauun — Cyapu
Bepxosnoro Cyna Poccuiickorn @enepaunu B.A.IlupoxkoBa, ot I'eHepanbHOro
npokypopa Poccuiickoii ®eneparun  — T.A.BacunbeBoil, ot Beiciieit
KkBaudUKaMOHHON Kosuieruu cyne Poccuiickoit @enepannu — C.I'.OUmumyuk,
HCCJIEI0BAB MPEACTABICHHBIC JOKYMEHTBI U MHBIE MaTEpUAIbl, KOHCTUTYIITMOHHBIN

Cyn Poccuiickoit @enepanuu

YyCTAaHOBHUI:

1. Cornacuo 3akony Poccutickoit @enepanuu ot 26 uroHs 1992 roma Ne 3132-1 «O
cratyce cyaeit B Poccuiickoit ®epepanum» cyabsi 00s13aH HEYKOCHHTEIIHHO
coOI01aTh Koncturyuuto Poccuiickoit depneparuuy, dbenepanbHbIe
KOHCTUTYIIMOHHBIE 3aKOHBI U (efepalibHbIe 3aKOHBI, CYJbsl MPH HCIOJTHCHUU
CBOMX TOJITHOMOYH, a TaK)X€ BO BHECTY>KEOHBIX OTHOIIEHUSX JTOJDKEH M30erarh
BCET0, YTO MOIJIO Obl yMaJIUTh aBTOPUTET CYJAEOHOW BIACTH, JOCTOMHCTBO CYIbU
WIA BBI3BaTh COMHEHHE B €0  OOBEKTMBHOCTH, CHpPaBEJIMBOCTH U
OecnpuctpactHOCTH (ITyHKT 1 1 a03a1] mepBbIii MyHKTa 2 CTaThU 3); Cy/Ibsi, BIEPBbIC

M30paHHbId Ha JODKHOCTh, MPUHOCUT B TOP>KECTBEHHOM OOCTAaHOBKE MPUCATY
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crenyromero conepxanus: «TOpKECTBEHHO KISAHYCh YECTHO U J0OPOCOBECTHO
UCITOJIHATh CBOM OOS3aHHOCTH, OCYIIECTBIIATH MPABOCYAHUE, MOTUUHSSACH TOJBKO
3aKOHY, OBITh OECHPUCTPACTHBIM U CIIPABEJIMBBIM, KaK BEJSAT MHE JIOJT CYJbU U
Most coBecTh» (IMyHKT | cTaTbu 8); 3a COBEpIICHHE AUCHIUIUIMHAPHOTO MPOCTYITKA
(HapylIeHHE HOPM JAaHHOTO 3akKoHa, a TaKXe IOJOXKEHMH KOJeKca CyIeHCKOM
3THKH, YyTBEpkaaemoro Bcepoccuiickum cbe3qoM Cylel) Ha Cylplo, 3a
uckioueHueM cyneid Koncturyunonnoro Cyna Poccuiickoit denepannu, MOXKET
OBITh HAJOXEHO AUCLUIUIMHAPHOE B3bICKAHWE B BHUJE MPEAYNpPEKACHUs MO0
JIOCPOYHOTO MPEKPALICHHS IOTHOMOYHIT cyapu (yHKT | craTtem 127).
®enepanbHblil 3ak0H oT 14 mapta 2002 roga Ne 30-d3 «O0 opranax cyneuckoro
coobuiectBa B Poccuiickoit @enepanumn» 3akpemisieT B crarbe 19 momHoMouwus
KBAIM(PUKALMOHHBIX KoJulerud cyneil cyobekToB Poccuiickoit ®deneparuu, B
cratbe 21 ompenensier NopsI0K pacCMOTPEHUS KBATM(UKAIIMOHHBIMU KOJUIETHSIMU
Cyleil MarepuajlloB B OTHOUIEHMHM CyJel, a B craThe 22 — O0COOCHHOCTH
pacCMOTpPEHHUsI NPEACTaBICHU H  OOpallleHHd O COBEpUIEHUU CYIbel
JUCLHUIIMHAPHOIO MPOCTYIIKA.

Crateu 1-4 u 7 Kopekca cyaeiickoil stuku (yrBepxkaeH VI Bceepoccuiickum
che3oM cynae 2 pexabpst 2004 roma) ycTaHaBIMBAIOT o0Omue TpeOoBaHUS,
NPENBABISIEMbIE K IIOBEACHUIO CYIbW, W IIpaBUJa IOBEIACHUS CYAbU IIPH
OCYUIECTBJICHUH NPO(EeCCUOHATBHOMN NeATETbHOCTH.

KOHCTUTYIIMOHHOCTD 3TUX HOPMATUBHBIX ITOJIOKEHUN OCIApUBAET 3asBUTEIIbHALIA
10 HacTosAlEeMy Jieny — rpaxzaanka A.B.Marwomenko, kotopas, Oyayuu cynben
[IpeobpaxkeHCKOTO  pallOHHOTO cyna  ropoma  MOCKBBI,  pEIIEHUEM
KBamudukannonnoit komieruu cyaeu ropoga Mockssl oT 5 centsiops 2008 roga
Ha OCHOBAaHWM IMYyHKTa | ctaTbu 12} 3axona Poccuiickoii Oenepannu «O cratyce
cyneii B Poccuiickoit ®enepanun» Oblla TPHUBJICUYECHA K JAUCIHUILUIMHAPHOU
OTBETCTBEHHOCTH B BHUJE JOCPOYHOIO TMPEKPAILICHHUS MOJHOMOYHMHA CYIbU C
JUIIeHHEM ee 4 KBATU(PUKAIUOHHOTO KJIacca Cy/IbU.

Kak ormeuanocs B nmpeacrasiieHnu npeacenarensi MoCcKOBCKOro ropoACcKoro cyaa,

IMOCIYXKUBIICM ITOBOJOM IJIA B036y}KI[CHI/I}I AUCHUIITIMHAPHOTO IIPOU3BOACTBA, IIPpU
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pPacCMOTPEHHH B allCJUIILAOHHOM IIOPSAJKE YrOJIOBHOI'O J€Jla B OTHOILICHHUH
rpaxxaanku M. (koTopas Obl1a MpU3HaHA BUHOBHOW B COBEPIIEHUH MPECTYILICHUS,
MPEAYCMOTPEHHOr0 4acThio nepBoit crateu 312 YK Poccuiickoit denepaunu, u
OPUTrOBOpPEHa K JIMIICHHIO CBOOOABI HA CPOK OJWMH TOJ W JBa Mecsla C
OTObIBAHMEM HaKa3zaHWsl B KOJOHMH-TOcereHuu) A.B.MartiomeHko He u3yduiia
JOJDKHBIM  00pa3oM MaTepualbl yroJOBHOIO Jiejia, HE HCclieloBajga JI0BObI
amneUISIIMOHHBIX Kajl00 U MpeAcTaBIeHus, JOMyCTUA P HAPYIIEHUH YrOJIOBHO-
MPOIIECCYANIbHOTO  3aKOHOJATENIbCTBA W OCTAaBUJIA MPUTOBOP, BBIHECEHHBIN
MHUPOBBIM CY/b€il, 0€3 U3MEHEHUS, UTO MOBJIEKJIO HE3aKOHHOE U HEOOOCHOBAHHOE
ocyxaeHrue M. K pealbHOMY JIMIIEHHIO CBOOO/IbI; KACCAIIMOHHBIM ONpEIEIEHUEM
CyJI€OHOM KOJIJIETUHU MO YToJIOBHBIM JejiaM MOCKOBCKOIO TOPOJCKOTO cyaa oT 16
utosisi 2008 rosia BEIHECEHHBIE B OTHOLIEHUU M. cyJieOHbIE pPelIeHHs] OTMEHEHBI U
IIPOM3BOJICTBO II0 YIOJIOBHOMY JEJy IPEKPALIEHO 3a OTCYTCTBHEM B JEIHUU
COCTaBa MPECTYILJICHUS.

KBanudukannonnas komierusi cyiaed ropoga MOCKBBI yCMOTpesia B JEHCTBUAX
A.B.MarTroneHko HapylleHue MnojoxxeHud crtated 3 u 8 3akona Poccuiickoii
Oeneparuun «O craryce cyaeit B Pocculickoit ®@enepauun» u crated 1-4 u 7
Konekca cyneiickoil 5THKH, BbIpa3uBIIeecs B TPyOOM HApYIICHUU €10 MPUHITUIIOB
YTOJIOBHOTO CYJOIPOU3BOCTBA, CO3HATEILHOM MPEHEOPEKEHNU HOPMAMH 3aKOHA
U CBOMMH OOS3aHHOCTSIMM, WTHOPUPOBAHMM TMpPaB M 3aKOHHBIX HHTEPECOB
Y4aCTHUKOB IIpolLieCCa.

He cornmacuBmmce ¢ pemenuem KpanudukalluOHHOW KOJUIETUM CyAE€H ropoja
Mocksel, A.B.Marttomenko oOpatunace B BepxoBuwii Cyn  Poccuiickoit
®denepauuu ¢ 3asBICHUEM O €r0 OTMEHE, YKa3aB, YTO COCTaBa JUCLUILNIMHAPHOTO
IPOCTYNIKa B CBOMX JACHCTBUSAX HE MPU3HAET, IpyObIX HApyIICHUW 3aKOHA U
NPEHEOPEKUTEIBHOTO OTHOILIEHUSI K CBOMM OOS3aHHOCTSIM HE JOIycKala, K
yOeXAeHHI0O B BUHOBHOCTH MOJICYIUMOM MpPHILLIa, UCCIEA0BAB BCIO COBOKYITHOCTD
JI0OKA3aTEIbCTB MO JEy, a TaKXKe AOBOABI CTOPOH. OTKa3bIBas B YJIOBIECTBOPEHUH
storo 3asBieHusi, Bepxosubiii Cyzn Poccuiickoir ®denepauuu B pemieHUd OoT 12

HOs10pst 2008 roma, ocrtaBieHHOM 0Oe€3 M3MeHeHus ornpejaeneHueM KaccannoHHoOU
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kouternn BepxoBaoro Cyna Poccuiickoit @enepammu ot 5 depans 2009 rona,
cocJiaJicsl Ha TO, 4TO HapyuieHue A.B.MaTioleHko Ipy pacCMOTPEHUH €10 Jieia B
KA4eCTBE CyJbM OCHOBOIIOJATratOIIMX MPUHIHUIIOB YTOJOBHOTO CYIONPOU3BOICTBA
0€3yCIIOBHO CBHIICTEILCTBYET O HECOOIOeHNH TpeOoBaHWM cTaThu 3 3akoHa
Poccuiickoit ®@enepamun  «O craryce cyaerd B Poccuiickoit dDenepauumn,
HECOBMECTUMO CO CTAaTyCOM CYJIbU, YMaJsieT aBTOPUTET CyAcOHOM BIACTU U HE
CIIOCOOCTBYET YTBEPXKICHHIO B OOIIECTBE YBEPEHHOCTH B CIIPABEIJIUBOCTH,
OecrnpucTpacCTHOCTH U HE3aBUCUMOCTH CY/JIa.

['paxxmanka A.B.MaTIOIIEHKO MOJIaraeT, 4TO JOCPOUYHOE MPEKPAIIEHUE €€ CYICUCKUX
MOJIHOMOYMH B MPEIYCMOTPEHHOM 3aKOHOM IPOLEAypEe SBUIOCH HAapYyIICHUEM
CBOOOJIbI ~ CYJIEHCKOrO yCMOTpPEHHs, B CBSI3M C 4YE€M IMPOCUT MPHU3HATH
npotuBopevanmmu cratbsMm 28, 29, 37, 120, 121 u 122 Koncturyuun Poccuiickoit
denepalii OCIIApUBAaEMbIE €10 HOPMATHUBHBIE MTOJIOKEHUSI, KOTOPBIE, IO €€ MHEHUIO,
B CWIy CBOEH HEONPEICICHHOCTH, IMPEXKIE BCErO OTCYTCTBUS KOHKPETHBIX
MPU3HAKOB JIUCIUIUIMHAPHOTO MPOCTYIIKA, JEJIal0T BO3MOXKHBIM OCHOBaHHOE Ha MX
MPOU3BOJBHOM  MCTOJKOBAHWUU  MPUBJICUEHUE CYAbU K  JUCUUIUIMHAPHOU
OTBETCTBEHHOCTH KBaJIU(UKAIMOHHBIMU KOJUIETUSIMU CyJeld 3a BBIPAKCHHOE B
MPOIIECCE OTIIPABIICHMS TTPABOCY/IUSI MHEHUE U TIPUHATOE CYJIEOHOE PEIlICHUE.

3asBUTENbHULIA YTBEPKAAET TAKXKE, UYTO BBIHECEHHBIMH IO €€ Jeiy
MPABOMIPUMEHUTEILHBIMU PEIICHUSIMUA ObLT UCKAXKEH KOHCTUTYIIMOHHO-TIPABOBOM
CMBICT TIONOXeHHit myHkta | craten 12 3akona Poccmiickoit denepaumnn «O
craryce cyaen B Poccuiickoin denepannmny, nmyHkra 6 ctatbu 21, myHkToB 1 1 2
ctatbu 22 @DepepanbHOoro 3akoHa «0OO0 opraHax cyaeMckoro cooOIecTBa B
Poccuiickon @enepauun», BbisABICHHbIM B [locTaHoBineHnn KoOHCTHUTYIIMOHHOTO
Cyna Poccuiickoit ®eneparuun ot 28 deppas 2008 roma Ne 3-I1, xoTopsiii
npunienl K BBIBOAY, YTO B CHUCTEME JCUCTBYIOIIMX HOPM OHH MPEANOJararor
BO3MO>XHOCTh TMPUMEHEHUS AUCHUILIMHAPHOTO B3BICKAHHS B BHJIE JOCPOYHOTO
MpEeKpaIleHUs] TOJTHOMOYMM CYyAbH JIUIIL 3a COBEPIICHHE TaKOro IPOCTYIIKA,
KOTOPBIM MOPOYUT YECTh U JIOCTOMHCTBO CYJIbH, SIBISIETCSI HE COBMECTHUMBIM CO

CTaTyCOM CyabH, W JIMIIb HAa OCHOBC IIPHHOWIIA COPAa3MCPHOCTH, YTO IOOJIZKHO
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TapaHTHPOBATHCS HE3aBUCHMBIM CTaTyCOM OPTaHOB CYJIEUCKOTO COOOIIECTBa,
OCYIIECTBISIIOMINX JOCPOYHOE TMPEKPAIICHUE TMOJHOMOYMM CyJIbH, a TaKke
CIIpaBEJIMBOM MPOLIEAYPOU PACCMOTPEHUS COOTBETCTBYIOIIUX JE.
Mexny Tem A.B.MaTomeHKO CTaBUT BONPOC O KOHCTUTYLHOHHOCTH
B3aMMOCBSI3aHHBIX TOJOKEHUM MyHKTOB 1 m 2 ctatbu 3, myHKTa 1 cTatbu 8 H
nynkta 1 cratem 12' 3akoma Poccuiickoit ®enepaumn «O cratyce cyaeil B
Poccuiickoit ®eneparun» u crareir 19, 21 u 22 ®epepanpHoro 3akoHa «00
opraHax cyjehckoro coobmectBa B Poccuiickoit denepanun» B CBA3M €
BO3MOXXHOCTBIO JJOCPOUYHOI'O MPEKPAIICHUS HA UX OCHOBAaHUU MOJTHOMOUYUM CYIbU
3a JONYIICHHBIC HAPYIIEHHUS 3aKOHA, KOTOPBIE TIOBJIEKJIH BBIHECEHUE
HE0OOCHOBAHHOTO U HE3aKOHHOTO CYIEOHOT0 PEIICHHUS.
CoOTBETCTBEHHO, HUCXOJsl M3 TpeOoBaHuwil craret 74, 96 u 97 denepanbHOTO
KOHCTUTYUHMOHHOTO 3akoHa «O  Koncruryumonnom Cyae  Poccuiickoit
denepanun», 3TH B3aUMOCBSI3aHHBIE TOJIOKEHHUS — B TOM MEpe, B KaKOM OHHU
MO3BOJISIIOT TPHUBIIEKATh CYAbI0 K JUCHUIUIMHAPHOW OTBETCTBEHHOCTH B BHJIC
JIOCPOYHOIO MPEKPAIIEHUS TOJHOMOYUN CY/IbH 32 HAPYIIEHUSI NPOLECCYATbHBIX U
MaTepUaJIbHBIX HOPM 3aKOHA, JIOMYIIEHHBIE B MPOLECCe MPUHSITHUS CYJIeOHOro
aKTa, - W ABJISAIOTCS mpeaMeroM paccmoTpeHusi Koncrtutynumonnoro Cyna
Poccuiickon @enepanuu 1o HaCTOSIIEMY JETy.
Yto kacaercs Komekca cyaelcKoil 3THKHA, TO OH HE MOXET OBbITh MPEIMETOM
paccmotpenusi  KonctutyuuonHoro Cyaa  Poccuiickoit  ®eneparuu, K
KOMIIETEHIIMH KOTOPOro, Kak OHa ompeneineHa B cratbe 125 KoHcTuTynuum
Poccutiickoit @enepanuu u crtatbe 3 OenepanbHOro KOHCTUTYIIMOHHOTO 3aKoHa «O
Koncturynnonnom Cyne Poccuiickon denepaunny, IpoBEpKa
KOHCTUTYIIMOHHOCTH KOPIIOPATUBHBIX HOPMATUBHBIX aKTOB HE OTHOCHUTCSI.
2. B cootBetrcTBUHM co cTaThamu 118 (uacth 1), 120 (wacts 1), 121 (vacts 1) u 122
(uacts 1) Konctutymuum Poccuiickoit ®@enepailud M KOHKPETU3UPYIOIIUMH HUX
nojoxxeHusiMu crareu 1, 4, 5, 15 u 16 deaepanbHOro KOHCTUTYIIMOHHOTO 3aKOHA
or 31 nexabps 1996 roma Ne 1-®OK3 «O cynmebnoit cucreme Poccuiickoit

Oenepauun» mnpaBocyaue B Poccuiickont denepanuv OCYHIECTBIAETCS TOJIBKO
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CYIOM; CyJl OCYIIECTBJSIET CyNeOHYIO BIacThb CaMOCTOSITENBHO, HE3aBHUCHUMO OT
ybeld Obl TO HM OBUIO BOJIM;, CYyAbM KaK TMPEICTABUTEIN CYISOHOW BIIACTH
HE3aBUCUMBI U MOAUMHSIOTCA ToJbko KoHcTuTyuum Poccuiickoit ®@enepanuu u
benepanbHOMY 3aKOHY, HECMEHSIEMbI M HEIPUKOCHOBEHHBI.
OTH rapaHTUM Kak d3JIEMEHTbl KOHCTUTYI[MOHHO-TIPABOBOTO CTaTyca CYy/bH,
SBJISIIOIIETOCS HE JIMYHOM €ro MpHUBWIETHEH KaK TpakIaHWHA, a CPEIICTBOM,
NpU3BaHHBIM OOecreurBaTh IMyOJIMYHBIE HMHTEPEChl, MPEKIE BCEr0 HHTEPECHI
MPaBOCYAMs, 1EJIb KOTOPOro — 3alluTa MpaB M CBOOOJ dYeNoBeKa M TpakJaHHHA
(cratest 18 Koucrturynmu Poccuiickort ®Denepanuu), CIyXaT OJHOBPEMEHHO H
rapaHTHSAMHU CaMOCTOSITEIbHOCTH M HE3aBUCHUMOCTH cyAeOHOW BiacTh. B mopsnake
peam3aiuy dTUX TapaHTui (QelepaibHbI 3aKOHOAATENb — UCXOMS M3 TOTO, 4TO
cnerduka cyaeOHON NEeATEeNbHOCTH U CTaTyC CyAbM TPEOYIOT OT Ipe/cTaBUTENICH
CYAEHUCKOr0 KOpITyca BBICOKOTO YPOBHS MPO(eCCHOHATN3MA U MOPAIbHO-3THUECKUX
kauecTB (Onpenenenne KoncturyrmonHoro Cyna Poccutickoit ®enepanun ot 18
utonst 2006 roma Ne 310-O), — ycraHaBiaMBaeT OCOOBId MPABOBOM PEXKUM
NPUOOPETEeHUs, OCYIIECTBICHUSI W TPEKpalleHus craTyca CyJIbH, BKJIIOYas
criellMaibHble KBATH(PUKAIIMOHHBIE TPEOOBAHMS K KaHAUATaM Ha JOJLKHOCTh CYIbH,
a TaKkKe TOPSAJOK Ha3HAYeHUs Ha JOJDKHOCTh, NPEObIBaHUS B JODKHOCTH U
MPEKPAILEHUS TOTHOMOYHI CY/IbH.
COOTBETCTBEHHO, CTaTyCOM CyAbH B TMEPBYI0 O4Yepellb MNPEaonpeaesieTcs
HaJJIeXKalllee MCIOJHEHUE CyJbel CBOMX IMOJHOMOYMH, K YeMy €ro oOs3bIBacT, B
YaCTHOCTH, MIPUCATA, KOTOPYIO, COTJIACHO NMyHKTY | crathu 8 3akoHa Poccuiickoi
@enepanun «O craryce cynei B Poccuiickon denepanun», OH NPUHOCUT TpU
nepBOM M30paHUM Ha JIOJDKHOCTh B TOPKECTBEHHOM oOctaHoBke. [IpuHsaThe
MPUCATH KaK IOpUIUYECKU (DaKT, ¢ KOTOPHIM 3aKOH CBS3BIBACT HAJIENICHUE CYJIbU
0COOBIM KOHCTHUTYIITMOHHO-TIPABOBBIM CTaTycoM (myHKT 5 crarbu 11 3akoHa
Poccuiickoit ®enepaunn «O craryce cyaed B Poccuiickoit ®enepauun»),
O3HAYaeT, YTO CYAbSl BBIPAKAET TOTOBHOCTH MPUICPKUBATHCS YCTAHOBJICHHBIX
3aKOHOM TpeOOBaHUIl W COONIOATh BO3JIaraeéMbleé Ha HEr0 OTrpaHUuYEHUs, T.€.

HY6JII/I‘{HO IIPUHUMACT Ha cebs1 00s3aTeNIbCTBA HE3aBUCUMO H 6€CHpI/ICTpaCTHO )41
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UCKIIIOUUTETLHO Ha OCHOBE MPO(ECCHOHATBHBIX 3HAHUH W BHYTPEHHETO
yOexaeHHs OCYLIECTBIATH IPABOCYAUE.

Hannexaree ucrnonHeHue Cyabeil MPUHATHIX Ha ce0si 00s3aTeNbCTB, BBHITEKAIOIIMX
U3 KOHCTUTYIIMOHHO-TIPABOBOTO CTaTyca CyAbU, 00ECTIEUMBACTCS MPEIOCTaBICHUEM
€My TapaHTUH CyAEWCKOro MMMYHHTETa, BKIIIOYasi HEIPUKOCHOBEHHOCTh, KOTOpad,
1o 0011IeMy MpaBuUITy, HE MMO3BOJISIET MPUBJIEKATh €0 K KaKOH-TMO0 OTBETCTBEHHOCTH
32 BBIPAKEHHOE MPHU OCYIIECTBICHUM MPABOCY/IMS MHEHUE U TMPHUHSATOE CYIOM
pemienue (myHKT 2 ctatbu 16 3akona Poccuiickoit denepanumn «O cratyce cyaei B
Poccuiickoit ®@eneparnun»). Bmecte ¢ TeM 3TH rapaHTUU HE HOCIT aOCOIIOTHOIO
XapakTepa U He UCKIIOYAIOT BO3MOXXHOCTU MPUBJICYEHUS CYABH K JTUCHUTUTMHAPHOM
OTBETCTBEHHOCTH, B TOM YHCJIE B BHJIE IOCPOYHOIO MPEKPALICHHSI €r0 MOTHOMOYHH,
B CIly4a€ COBEpIICHMS UM TaKOr0 JUCLMIUIMHAPHOTO MPOCTYIKAa B IPOLECCE
OCYIIECTBJICHUS MPABOCYAUs, KOTOPBIM HE COIJIACyeTCsl CO CTaTyCcoOM Cynbu. Takoi
MOJIX0/ COOTBETCTBYET OCHOBHBIM MPUHIIMIIAM HE3aBUCUMOCTH CYJIEOHBIX OpraHOB
(omoOpennl pezomonusimu ['enepanbaoit Accam6Oiien OOH 40/32 ot 29 Hosa0pst 1985
roga u 40/146 ot 13 nexabpst 1985 roma), B cUly KOTOPBIX CyAbU MOTYT OBITH
BPEMEHHO OTCTPaHEHbl OT JOJLKHOCTH WMJIM YBOJIEHBI KaK B CHJIY HECHOCOOHOCTU
BBIMIOJIHATG ~ OOSI3AHHOCTH ~ Cy/AbM, TaK W 1O TMPUYUHE TIOBEJACHHS, HE
COOTBETCTBYIOIIIETO 3aHUMAEMOM TOIHKHOCTH (TIYHKT 18).

Cornacio cratee 121 (wacte 2) Konctutyuum Poccuiickoit ®enepauuu
MPEKPAILCHHE MOJHOMOYUN CyJIbH JOMYCKAeTCsl HE MHA4Y€ KaK B MOPSAKE U MO
OCHOBAHMSIM, YCTAHOBIIEHHBIM (peiepabHbIM 3aKOHOM. Takoil 3aK0H, KaK CleayeT
u3 3aknrodeHus: KoHCynpTaTUBHOTO coBeTa eBpomnedckux cynei mns Komurera
MunnctpoB CoBera EBponbl «O TOpUHUIMIIAX W MpaBUiaX, PEryIUPYIOLIUX
npodeccuoHaNbHOE TOBEICHUE CyAed, B YaCTHOCTH JSTUYECKHE HOPMBI,
HECOBMECTHMOE C JIOJDKHOCTBIO MOBeJAeHHe U OecrpuctpacTHocTh» (CtpacOypr,
19 nHos16pss 2002 roma), MOHKEH OMPENENsiTh KaK MOXKHO Oojee KOHKPETHO Te
HapyILIEHUsl, KOTOpbIe MOTYT MOBJIEYb 33 COOOW AUCHMIUIMHAPHOE TPOU3BOJICTBO B

OTHOIICHHUU CYbH (MOIIYHKT «I» myHKTa 77).


consultantplus://offline/main?base=LAW;n=2875;fld=134;dst=100535
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3akoH Poccuiickoii @enepanuu «O cratyce cynei B Poccuiickoit denepanum»
Ha3plBacT B IIyHKTe | cTaTbu 12'  ocHoBamms s TV CHUATUIMHAPHON
OTBETCTBEHHOCTH CYJA€H B BUAE JOCPOYHOIO MPEKPAILICHUS MOJHOMOYUN CYyAbU B
obOmeit  ¢gopme, OTChbUTas  JUIL  ONpPEAENICHHWS  KOHKPETHOTO  COCTaBa
JUCLHUIUIMHAPHOTO TPOCTYIKA K JAPYTMM €ro MOJOKEHHsAM, a Takxke K Komekcy
CYyIEMICKOW ATUKH, T.€. HE JACT HMCUEPIBIBAIOLIYI0 XAPAKTEPUCTUKY IMOBEACHUS,
KOTOPO€ MOXHO OBbUIO OBl CYMTATh HECOBMECTUMBIM CO 3BAHUEM CYIbU WIIU HE
COOTBETCTBYIOIIMM €r0 CTaTyCcy. Takoe 3aKOHOJATEIbHOE pETyIUpOBaHUE,
COTJIACHO MPAaBOBOM mo3uuuM, u3okeHHoM KoncturynnonHsiM — Cynom
Poccuiickoii ®enepanun B IlocranoBnenun ot 28 ¢epans 2008 roga Ne 3-II,
camMo 1o cebe HEe MOXKET pacCMaTpUBaTbCS KaK MPOTHBOpevaliee TpeOOBaHUSIM
Konctutynun Poccuiickorn ®enepanuu NMpy  YCIOBHHM, 4YTO HPHUMEHSAEMBIE BO
B3aUMOCBSI3M C TYHKTOM | cTatbu 12* 3akona Poccuiickoit ®enepanuu «O craTyce
cynet B Poccuiickoit denepanyny» U 00eCIEUUBAIOIINE €TI0 PEaTU3alMi0 HHBIC
HOPMATUBHBIC MMOJIOKEHUS SIBISIOTCS OMPEICICHHBIMU, UCKIIIOYAIOT MTPOU3BOJIBHOE
MPUBJICYEHUE CYJIbH K JUCHUIUIMHAPHOW OTBETCTBEHHOCTH WM HE HAPYIIAOT
MPUHIUINBl CAMOCTOSITEIBHOCTH U HE3aBUCUMOCTU CYJIOB, HECMEHSIEMOCTH U
HEMPUKOCHOBEHHOCTHU CYbHU.

3. BO3MOXHOCTh TNPUBICYEHUS CYIbU K IUCIMIUIMHAPHOW OTBETCTBEHHOCTH,
UMEIOIIEH  CYIIECTBEHHYIO  CHeuu(uKky, OOyCIOBJICHHYIO  CHElUaIbHBIM
(KOHCTUTYIIMOHHO-TIPABOBBIM) CTaTyCOM CYIbH, oOecrneurBaeT OallaHC MEXIy
HE3aBUCHUMOCTBIO  CyJbH, KOTOpas cama IO cebe He Tmpearnoiaraet
OCCKOHTPOJILHOCTH M O€30TBETCTBEHHOCTH, M €ro 00s3aTelbCTBAMHU TEpe.l
oOIIecTBOM, YTO TpedyeT 0co0OM TIIATETLHOCTH OT 3aKOHOJATENs MpHU
YCTAHOBJICHUHM OCHOBAHUM JJIsl IPUMEHEHUS K CYJIb€ TUCIUTUTMHAPHBIX CAHKIIUM, a
OT OpPraHoOB, YIIOJHOMOYEHHBIX Ha UX MPUMEHEHUE, — NPU ONPEACICHUN HATNYUS
7100 OTCYTCTBHSI TAKUX OCHOBAHUN B Ka)KJIOM KOHKPETHOM CIIydJae.

Hcxonss U3 3TOro M B LENIX OOECIEUEHMS MpaBa KaxJAoro Ha CIPaBeIJIMBOC
pa30upaTeNnbCTBO Jejia HE3aBUCUMBIM U OSCTIPUCTPACTHBIM CYAOM, CO3AaHHBIM Ha

OCHOBAaHMM 3aKOHa, BBITEKAIONIETO0 W3 IMOJOKeHUM crarenn 18, 46 u 47
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Konctutynun Poccuiickonn @enepanuy BO B3aUMOCBS3M C ITOJIOKEHUSMHU CTaTbU
14 MexayHapoIHOTO MaKTa O TPAXAAHCKUX U MOJUTHYECKUX MPaBaX U CTaTbU 6
KonBeHnun o 3amure mpaB yeIoBeKa M OCHOBHBIX cB00OA, 3akoH Poccuiickoit
®enepanun «O craryce cynei B Poccuiickoit denepanum» nperycMaTpUBacT B
CTaTbe 3 OCHOBHBIE TPEOOBaHUS K CyAbE, KOTOPHIE OH JOJDKEH COOJ0JaTh M
HEUCIIOJIHEHHE  KOTOPBIX MOXET TNPHUBECTH K IPUMEHEHHIO K HEMY
JVCHUTUIMHAPHBIX B3BICKAHUM.
Tak, coryiacHO JaHHOW CTaTh€ CyAbs O053aH HEYKOCHUTENBHO COOIIOAAThH
Koncrurynuio Poccuiickoit denepanuu, dpeaepanbHble KOHCTUTYHHOHHBIE 3aKOHBI
u (QenepanbHbie 3aKOHBI (MyHKT 1) W wu30erarb MpPU KCIOJHEHUH CBOMX
NOJIHOMOYMI, a TakKe BO BHECIY)KEOHBIX OTHOIIECHHUSAX BCETO, YTO MOIJIO OBl
YMaJIUTh aBTOPUTET CYACOHOW BIACTH, IJOCTOMHCTBO CYJIbU WJIH BbI3BaTh
COMHEHHUE B €ro OOBEKTUBHOCTH, CIIPABEUIMBOCTU U OECHPUCTPACTHOCTH (IIYHKT
2). Ilo cMbIcTy Ha3BaHHBIX 3aKOHOIIOJIOKCHHH, OCHOBAHUEM ISl IPUMEHEHUS K
Cylb€ IUCHMIUIMHAPHOTO B3BICKAHUSA MOXET SBIAATBCA KaK IPOCTYNOK,
COBEpIICHHbII UM B c(epe OTIpaBlIEeHUs MPABOCYAUs, TaK U €ro MOBEIACHHE BO
BHeCyJiIeOHOM cdepe, KOTOpoe, OTPUIATEIbHO CKa3bIBasCh HAa YBaXEHUU U
JOBEpUU K CyAbSIM M MPABOCYIHIO, CO3AaE€T PEAIBHYIO YIpo3y yMaJeHUsd
aBTOpUTETA Cy1€OHOM BIACTH.
3.1. O6pamasch K BOIPOCY O BO3MOYKHOCTH TPHUBJICUYCHHS CYAbH 3a JCUCTBUS,
COBEPLICHHBIE IIPU OCYIIECTBICHUM UM IIPaBOCYyAUsA, K JUCLUIUIMHAPHOU
OTBETCTBEHHOCTH, B TOM YHCJIE B BUJE AOCPOYHOTO NMPEKPAILECHUS MOJHOMOYHUI
cyabu, Koncturymonssiii Cyn Poccuiickorn @eaepanuu nmpumien K BbIBOAY, YTO
OCHOBAaHHEM Ui JOCPOYHOIO IMPEKPAIIECHHUS IOJHOMOYUU CYyAbH, IIO CMBICILY
nonoxenuit Koncturyuuu Poccuiickoit ®enepanuu u (denepanbHbIX 3aKOHOB,
OTIPEETSAIOUINX TPABOBON CTATYC CYJIbHU, JOJKHO OBITh HE JII000€ OTCTYIUICHHUE OT
TpeOOBaHUIl 3aKOHA, a JIUIIb TaKOe, KOTOPOE C OYEBHIHOCTbIO HECOBMECTHUMO C
BBICOKMM  3BaHHEM  CyIbH, SBHO  NPOTUBOPEYUT  KOHCTUTYLIHOHHOMY
NpeAHa3HAYEeHUIO CyAeOHOM BJIACTH, HOCHUTEIEM KOTOPOM SBIISIETCS  Cy[Abs

(TTocranosnenue ot 28 despaisa 2008 roga Ne 3-IT).


consultantplus://offline/main?base=LAW;n=2875;fld=134
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AnpecoBaHHOE Cyape TpeOOBaHME, KOTOPOE COAEPXKUTCA B MyHKTe 1 crartbu 3
3akona Poccuiickoit @enepanuu «O craryce cyneid B Poccuiickoit @enepanumy,
0 CBOEMY OYKBaJIbHOMY CMBICTY O3HA4aeT 3allpeT HapyUIeHUs MUMIEPATHUBHBIX
MPEANUCAHAN 3aKOHOJATEIIbHBIX AaKTOB. Bmecte ¢ TeM Cyabs B MOpoIEecce
CyZIONIPOM3BOJICTBA, OLICHUB JOKAa3aTEIbCTBA IO AEIY IO CBOEMY BHYTPEHHEMY
yOEXJIEHHI0, OCHOBAaHHOMY Ha BCECTOPOHHEM, IIOJIHOM, OOBEKTUBHOM U
HEMOCPEACTBEHHOM HX HCCIEIOBAHUU, OCYIIECTBISCT BBHIOOp MOJJICKAIINX
MPUMEHEHUI0O B KOHKPETHOM JIeJie HOpPM, JAaeT COOCTBEHHOE MX TOJKOBAaHUE B
CUCTEME JEHCTBYIOLIEr0 MPAaBOBOIO PEryJUPOBAHUS U NPHUHUMAET DPEIICHUE B
npenesax MpelIoCTaBICHHON eMy 3aKOHOM cB0OOAbl ycMoTpeHus. Ilostomy, B
YaCTHOCTU, CyIbsl HE MOXET OBITb TMPUBICYEH K JUCHUILTMHAPHOU
OTBETCTBEHHOCTH B BHJE JOCPOYHOrO MPEKpAlIeHUS IOJHOMOYMU CyIbH 3a
CyIeOHYI0 OUIMOKY, €CJIU TOJIbKO HENPaBOCYIHOCTh CyA€OHOTO aKkTa HE SBUJIACh
pe3yiabTaTOM TaKOro IIOBEJIEHUS CYyIbH, KOTOpPOE IO CBOEMYy XapakTepy
HECOBMECTUMO C  BBICOKMM 3BaHMEM CYAbM M €ro  OOIIECTBEHHBIM
npeaHazHaueHueM (moctaHoBiieHust Kouctutynumonnoro Cyna Poccuiickoi
®denepanmu ot 25 stuBaps 2001 romga Ne 1-IT u ot 28 depains 2008 roga Ne 3-I1).
[IpumeHeHne K Cyape TakoW JUCUUIUIMHAPDHOM CaHKIMH, KakK JOCPOYHOE
MpEKpaIleHUE TOJJHOMOYUH CYAbH, JOJKHO OCYILIECTBISATHCS HA OCHOBE IIPUHIUIIA
COpPa3MEpPHOCTH, T.€. OaJlaHCa HE3aBUCUMOCTH CYAbU U €r0 HEMPUKOCHOBEHHOCTH,
C OJIHOM CTOpPOHBI, I OTBETCTBEHHOCTH CYJACOHOM BJIACTH Iepe]i OOIIECTBOM — C
npyroi. HHoe He COOTBETCTBOBaJO Obl MPUHIMIAM  HE3aBUCHMOCTH,
HECMEHSEMOCTH U HEMTPUKOCHOBEHHOCTH CyJIE€H U 03HA4Yaso Obl, YTO CYAbI0 MOKHO
IpUBJIEYb K OTBETCTBEHHOCTHU 32 JIIOOYIO OLIMOKY, a CJIeI0BaTeNbHO, (PAKTHUECKU
nenano Obl HEBO3MOXKHBIM CaMOCTOSATEIBHOE, HEMPEAB3SITOC NPHUHITHE WM
pEelIeHUI MPU OCYIIECTBICHUU MPABOCYIUSI.
B cunmy ocoboii mpupoasl U MpeaHa3HaueHus CyAeOHOW BIACTH KaK WHCTUTYTA,
CIIy’Kalllero rapaHTHeil 3aKOHHOCTH M BEPXOBEHCTBA IpaBa M 00ECIEUMBAIOIIETO
paspelieHrue BO3HUKAIOIIUX B COLUYME KOH(QIMKTOB, TOCYAapCTBO M OOIIECTBO

JOJI’KHBI oOecrneynBaTh TaKoe PETYJIUPOBAHUEC M IIPAKTHKY €TI0 pcalru3aluu,
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KOTOpbIE UCKIIOYaau Obl JUIsi CyObH TIOCTOSIHHBIM PHUCK TOJABEPTHYTHCS
JTUCIUTIIMHAPHONW OTBETCTBEHHOCTH 3a caM (akT NPHHITHS pelieHus, He
COTJIaCYIOIIETOCS C ICUCTBYIOIIUM 3aKOHOAATEIIbCTBOM.
YcTaHOBICHUE HApYIICHUS CYAbEH TPH BBIHECCHHHM CYyACOHOTO aKTa HOPM
MaTepUaIbHOIO0 WM MPOLIECCYaTbHOTO MpaBa, KOTOPOE MO CBOEMY XapakTepy U
TSKECTU MOJKET SIBJISITHCS. OCHOBAHUEM JIJIsl MIPUBJICUEHUSI €TI0 K OTBETCTBEHHOCTH,
Mo CyTH, TOJpa3yMeBaeT HEOOXOIWMOCTh TPOBEPKH  3aKOHHOCTH U
000CHOBaHHOCTH CaMOT0O CYJ€OHOTO aKTa, KOTOpasi MOKET OCYIIECTBIISITHCS JIUIITh
B CIEIIMAJILHO YCTAaHOBJICHHBIX MPOIECCYaTbHBIM 3aKOHOM TIPOIeAypax — MPExKe
BCETO ITOCPEICTBOM PACCMOTPEHUS Jiejla BBIMICCTOSIIMM cyaoM. MHas, kpome
CyneOHOM, Tpoleypa pPEeBU3UU CYACOHBIX AKTOB C LEIbI0O OICHKUA HATIWYUS
OCHOBAaHHMH /I NPUMEHECHHsS] K CYIb€ IUCIUIIMHAPHOW OTBETCTBEHHOCTH, B
YaCTHOCTH ITyTEM IPOBEJICHUS BHYTPUKOPIOPATUBHON MIPOBEPKH, MPUHIIAITAATIEHO
HEJIOMYCTUMA, TMOCKOJIBKY TEM caMbIM Obla Obl, MO CYIIECTBY, NEpPEUYEPKHYTa
OOyCNOBJIGHHAs TPHUPOAOH TMPABOCYAMS M YCTAHOBJICHHAs MPOLECCYaTbHBIM
3aKOHOM TIpOlleypa MepecMoTpa CyAEOHBIX aKTOB C II€JIbI0 TPOBEPKU HX
MPaBOCYAHOCTH (3aKOHHOCTH U OOOCHOBAHHOCTH) BBIIICCTOSIIIIUMU CYJACOHBIMU
WHCTAHIUSAMM, 4YTO  SBISIETCS  O€3yCIOBHBIM  HApYIICHWEM  IPUHIUIIA
HE3aBUCUMOCTH CYJI€H U JIOJDKHO ¢ HEOOXOJIWMOCTBHIO BJIeYh OTMEHY PEIICHHS O
MPUMEHEHUH K CY/IbE¢ TUCIHUILTHHAPHOTO B3BICKAHUS.
3.2. YcraHaBnuBasi B Ka4eCTBE OOIIETO MpaBHiia 3alpeT Ha MPUBICYCHUE CYIAbU K
JTUCIUTIIMHAPHONW OTBETCTBEHHOCTH 3a BBIPAKEHHOE WM IIPU OCYIIECTBICHUHU
MPaBOCY/IMsI MHCHHUE U BBIHECEHHBIC CyIeOHbIC aKThI, (pemepanbHbIA 3aKOHOAATEITb
UCXOJIUJI U3 TOTO, YTO TMPH OCYIIECTBICHUH CYyACOHON NEATEIbHOCTH BO3MOXKHBI
OMMOKHA, HE JWCKPCAUTHPYIONIUE alpPUOPH JIUI, WX JOMYCTHUBIIUX, KOTOPHIE
BO3HHMKAIOT B XOJI€ pa3pelieHus KOHKPETHOTO Jea TpU TOJKOBAHUU U
MPUMEHEHUH HOPM MaTEPHAIBHOTO WM TMPOIECCYaIbHOTO TpaBa W MOJIeKAT
UCITPaBJICHUIO BBIIIECTOSITUMHU CyJ1eOHBIMU WHCTaHIUSMH. Takue
HEYMBIIIJICHHBIE CyAeOHbIE OMUOKA OpJWHAPHOTO XapakTepa HE MOTYT

PaCiOCHUBATLCA KaK IIPOABICHHUC HC,Z[O6pOCOBCCTHOI‘O OTHOLICHUA CyJbH K CBOUM
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po(hecCHOHANBHBIM 00S3aHHOCTSIM U CIY’)KUTh OCHOBAaHUEM JJIsl PUMEHEHUS K
HEMY JTHUCLMIUIMHAPHOTO B3bICKAHMS.
COOTBETCTBEHHO, 3aKOHOJIATEIh MMIUIMLUTHO BBIJCISET APYroMl TUI CyJIeOHBIX
OIIUOOK, KOTOPBIC SIBISIOTCS CIEACTBUEM HEKOMIIETEHTHOCTH WJIM HEOPEKHOCTH
CyIbU, T.€. HEIOOPOCOBECTHOTO HCIOJHEHUS UM (QYHKIUU IO OTIPABJICHUIO
paBOCYJUs, MPUBOMASIIETO K HCKAKEHUIO (PYHIAMEHTAIbHBIX TMPUHIIUIIOB
CYIOTPOM3BOJCTBA M TpyOOMYy HapyIIEHUIO TpaB Y4YaCTHUKOB Ipoliecca.
BoiHeceHre HEmpaBOCYJIHOTO Cy/leOHOTO akTa, XOTS OHO U HE MOJAMNaaaeT Moj
IPU3HAKU COCTaBa MPECTYIUIEHUS, TEM HE MEHEE MOYKET CBUAETEIbCTBOBAThH MO0
O SIBHOW HEOpPEKHOCTU CYIbU, JIMOO O €ro HECHOCOOHOCTH HCHOJHATH CBOU
npodeccuoHaNbHbIE 00513aHHOCTH, HEIOMYCTUMOM NPU OTIPABICHUH MPaBOCY U,
a CIIeIOBaTEIbHO, SBIATHCS OCHOBAHMEM [UIi NPUMEHEHUS K HEMY Mep
JUCHMIUIMHAPHON OTBETCTBEHHOCTH KAaK 3a OJHOKPATHOE TIpy0oe HapylLIeHHE,
JIOTIYIIIEHHOE B POLIECCE PACCMOTPEHUS JIeJla U BBIHECEHUS Cy1e0HOTO aKTa, Tak U
3a CHCTEeMaTHUYeCKUE HapyLIEHUs, KOTOPbIE MOTYT U HE HOCUTh XapakTepa rpyosbIX,
HO B COBOKYITHOCTH /1aBaTh OCHOBaHUS I BBIBOJA O SIBHOM HET0OPOCOBECTHOCTU
WK npohecCUOHATbHOM HEKOMIIETEHTHOCTHU CYIbH.
3.3. Takum 00Opa3oM, UCXOJAsl W3 KOHCTUTYIIMOHHO-TIPABOBOTO CTaTyca CyIbH U
IPUPOABI OCYIIECTBISIEMOM MM JEATEIBHOCTH IO OTIPABICHUIO IPaBOCYIUS,
nyHkTsI 1 1 2 cratby 3 1 myskT 1 craten 12' 3akoma Poccuiickoii ®eneparmn «O
craryce cyaed B Poccuiickonn denepanun» B UX CUCTEMHOM B3aMMOCBS3U HE
MPEAnojaraloT MPUBJICUYEHUE CYAbH K AUCIUIUIMHAPHONM OTBETCTBEHHOCTH 3a
CyleOHYyI0 OLIMOKY, €CIU CY/bsl ACHCTBOBAN B paMKax CYJIEHCKOro YCMOTPEHUS U
HE J0MyCTUJ rpy0oro HapylleHus MpU NPUMEHEHHUH HOPM MAaTE€pPHAIbHOTO MU
poliecCcyanbHOro npasa.
He Moryr wuCXOoguTh M3  pacIIMpPUTEIBHOTO  HMCTOJKOBAHMS  COCTAaBOB
JUCLUUIUIMHAPHBIX TPOCTYNKOB, KAaK OHU oOmpeneneHsl 3akoHoM Poccuiickoi
@enepanun «O craryce cynel B Poccuiickoin @enepanumn», 1 KOPIOPATHUBHBIE
aKThl CyZeCKOro coodiiecTBa, KakoBbIM siBisieTcs: Kogekc cynerickoit stuku. Kak

ykazan Koucrutymumonnsii  Cyn  Poccuiickoit  ®@enepaniuu, HEUCIOJIHEHUE
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KOPIIOPATUBHBIX HOPM caMO MO cebe HEe MOXKET CIYXUTh OCHOBAHHUEM JJIS
JIOCPOYHOI'O IPEKPAILIECHUS MOJHOMOYMHN CYIbH, €CIU TOJBKO IPU I3TOM UM HE
ObLIM COBEpIIEHBI JIEUCTBHS, KOTOPbIE 3aKOHOM pAacCMAaTPUBAIOTCS KakK He
COBMECTUMBIE 110 CBOEMY XapaKTepy ¢ BBICOKMM 3BaHHeM cyabu (IlocTaHOBIEHME
ot 28 denpaiig 2008 roga Ne 3-11).
4. CormacHo ab3amy dwerBepromy myHkTa 1 cratem 12 3akoma Poccuiickoii
®enepauun «O cratyce cyneil B Poccuiickoii denepanuny» pemieHue BOIpoca o
HaJIM4YUU JHOO OTCYTCTBUM B JIEUCTBHUSIX CYJIbHU, JOMYCTUBIIETO CYICOHYIO
OmMOKYy,  NPU3HAKOB  JHUCHMIUIMHAPDHOTO  NPOCTYIKa  BO3JIOXKEHO  Ha
KBAIM(PUKALMOHHYIO KOJUIETUIO CyJeld, K KOMIIETEHUUU KOTOPOW OTHOCHUTCS
pPacCMOTpPEHHE BOMNPOCA O IMPEKPALIEHUU IMOJHOMOYMM 3TOr0 CyIbH Ha MOMEHT
NPUHATHS pemeHud. HanokeHue IUCHMIUIMHAPHBIX B3BICKAHWW Ha CyJeu
BEPXOBHBIX CYJOB pecnyOIMK, KpaeBbIX, OOJACTHBIX CYyJIOB, CYAOB T'OpOJOB
dbeneparbHOTO 3HAYEHHUS, Cy/Ja aBTOHOMHON OOJacTM M CYyJOB AaBTOHOMHBIX
OKpYrOB, apOMTPaXHBIX CYyIOB CyOBeKkTOB Poccuiickoit denepanuu, MUPOBBIX
CyJAeH, cylell palOHHBIX CYJOB OTHOCHUTCSI, COTJIACHO IOJIYHKTY 8 IMyHKTa 2
ctatbu 19 @epepanbHoro 3akoHa «OO0 opraHax cyaeMckoro cooOIIecTBa B
Poccuiickoit @enepaiuny», K MOJTHOMOYHUSM KBATM(PUKAIIMOHHBIX KOJUIETUH Cyaei
cyonekToB Poccutickoit deneparui.
O1eHKy MNOBEACHHUA CYAbH OCYIIECTBISIET, TaKUM OOpa3oM, OpraH CyAEWCKOro
coo0I1eCTBa, OOJIBIIMHCTBO B KOTOPOM COCTABJISIIOT YJIEHBI NMPO(ECCUOHATBLHOU —
CyNEHUCKOM — KOpHOpauuH, M[PU3BAaHHbIE, C OJHOM CTOPOHBI, YTBEPXKAATh
aBTOPUTET Cy/1eOHOI BJIaCTU U 00ECIEYMBAThH BBINIOJHEHUE CYIbSIMH TPEOOBaHUIA,
MPEIbABISAEMBIX K HUM KOJIEKCOM CyAEHMCKOM 3THUKH, a ¢ APYroM — 3alvINAaTh
1paBa U 3aKOHHbIE UHTEpECHI cyel (ctathbs 4 denepanbHOro 3akona «O06 opranax
cynerickoro coobmectsa B Poccuiickoit deneparumy).
4.1. B cootBeTcTBUU cO cTaThsiMu 21, 22 u 23 denepanpHoro 3akona «O06 opranax
cyneiickoro  coobmectBa B Poccuiickoit  ®Denepanuu»  OpeAcCTaBICHUE
npeaceaarens COOTBETCTBYIOIIETO WM BBIIIECTOSAIIETO cyna jubo oOpaiieHue

opraHa Cy,Hei’ICKOFO COO6IH€CTBa O IpEeKpalmcCHUU MIOJTHOMOYMH CyabHu B CBA3U C
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COBEPILICHUEM UM JVCHHATUIMHAPHOTO IIPOCTYTIKA paccMaTpuBaeTcs
KBATM(UKAIIMOHHOW KOJUIETHEeH Ccylned TpU HaJIUMYUU B TPEACTABICHHBIX
MaTepuangax CBEIECHUM, MOATBEPKIAIOIUX OOCTOSITENBCTBA COBEPILEHUS 3TOrO
MPOCTYIIKA, U JTAHHBIX, XapaKTePU3YIOIIUX CYIbI0; KBaTU(PUKAIMOHHAS KOJIJIETHs
Cyleldl MOXET IPOBECTH JOIOJHUTEIBHYI0 TPOBEPKY  IPEACTaBICHHBIX
MaTEpUajIoB, 3allpOCUTh JIONOJHUTENbHbIE MAaTEpUalbl U 3acCIyllaTh OObSICHEHUS
COOTBETCTBYIOIIMX  JMII 00  OOCTOSITEIbCTBAX  COBEPLICHUS  CyAbeH
JUCLHUIUIMHAPHOIO  IPOCTYNKA; CyJIbsd, B OTHOLIEHMM KOTOPOIO HA4aTo
IIPOU3BOJICTBO, BIIPABE O3HAKOMUTHCSI C HMCEIOIIMMUCS MATEPHAIAMU U
IIPEACTABUTh CBOM BO3PAXKEHMS M 3aMEUYaHMs; O BPEMEHU M MECTE€ NPOBEACHUS
3ace/jaHusl KBAIM(PUKAIIMOHHON KOJUIETHUH CyAEW Cy[bs, B OTHOLIEHUH KOTOPOTO
HA4yaTo JUCUUILTMHAPHOE MPOU3BOJICTBO, U3BEIIAETCS B CPOK, HEOOXOAMMBINA IS
SBKM Ha 3acCeJaHue; PELICHUE O JOCPOYHOM IIPEKPAILECHUU ITOJIHOMOYUHN CYAbU B
CBSA3U C COBEPILICHUEM UM JIHUCLUIUIMHAPHOTO IPOCTYIKA IPUHUMAETCA TANHBIM
rOJIOCOBAaHUEM, B HEM JIOJKHBI OBITh YKa3aHbl MOTUBBI €I0 IPUHSITHS.
Takoe mpaBoBO€ peryJMpoBaHHME HANpPaBiIE€HO Ha obOecredeHre OOBEKTUBHOCTH,
MOJIHOTHI U OECHPUCTPACTHOCTH MPU PACCMOTPEHUM €1 O HAIOKEHUU HA Cylen
JUCHMIUIMHAPHBIX B3bICKAHUM KBaTU(PUKAMOHHBIMU KOJJIETUSAMHU CYAEH, KOTOpBIE
JOJKHBI YCTAHABIIMBATh, IPUHSAT JIM CyJEOHBIN aKT B Mpeaesiax NpeJoCcTaBIeHHON
CYIbE€ 3aKOHOM CBOOOABI YCMOTpPEHHS M 00pa3yeT JIM HapylIeHHWE 3aKOHa IpHU
OPUHATUN CyIeOHOro aKTa COCTaB JAMCLUUIUIMHAPHOTO TMPOCTyIKa, a IpHu
OTNpEIECHUH AUCLMIUIMHAPHOTO B3bICKAHUS — YUYUTHIBATh (POPMY U CTEIEHb BUHBI
CyllbH, a TAaKXE TSKECThb HACTYIHBIIMX MOCIEICTBUH, UMESI B BUIY, UYTO TAKOE
JVCLUIUIMHAPHOE B3BICKAHUE, KAaK JOCPOYHOE IIPEKPAILEHUE NOJHOMOYUN CYIbH,
IIPUMEHSIETCA B CIIydasX, KOTJA JONYIICHHbIE MM HApyLIEHUS II0 CBOEMY
3HAQYEHUIO WJIM MHOTOKPATHOCTH HECOBMECTHUMBI CO CTaTyCOM CYJIBH.
Pemenne, mnpuHsATOC KBaJU(PUKAMOHHOM KOJUIETHMEW Cyaed, He sBIsAeTCS
OKOHYATEJIbHBIM U MOET ObITh 00AJTOBAHO B YCTAHOBJICHHOM 3aKOHOM MOPSAKE
B CO3JaHHBIM Juig oOecredyeHHus TapaHTHH TMpaB CyAbH, MPUBIEKAEMOro K

JTUCHUIUIMHAPHOW  OTBETCTBEHHOCTH, CICHHANIBHBIM  CyAeOHBIM oOpraH —
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JucuuminHapHoe CyAeOHO€ MPUCYTCTBHUE, PEIICHUS KOTOPOro MO pe3yjiabTaTaM
PacCMOTPEHHUS COOTBETCTBYIOIIUX Kal100 HOCAT OKOHUYATEIIbHBINA XapakKTep.
4.2. Tlonoxenns ab3areB mepBoro — Ttperbero mynkra 1 cratem 12' 3akona
Poccuiickoit ®epepamuun  «O cratyce cyneid B Poccuiickoit ®enepanuny,
Ha3bIBAIOIINE B KAYECTBE NUCIUIUIMHAPHBIX B3bICKAHUM, IPUMEHSEMBIX K CYJIbE 32
COBEpUICHUE UM IHUCHUIUIMHAPHOTO MPOCTYINKA, MPEIYyNPEXACHUE U JOCPOUYHOE
IpeKpalieHue MOJHOMOYHM CyJbH, OCTAaBJSIIOT pPEIICHHE BOMpoca O BBIOOpE
MOJICHKAIIET0 TPUMEHEHHIO B3BICKAHHMS HA YCMOTPEHHE COOTBETCTBYIOLIEH
KBaJTU(UKAIMOHHOW KOJUIETH CyJed, pacCMaTpUBAIOIEH J1€J10 O AUCIUTLTMHAPHOM
MPOCTYTIKE CYbHU.
Mexny TeM — HUCXOAS W3 IMPEIHA3HAYEHUS WU COJEP)KaHHUA KOHCTUTYIIMOHHBIX
MPUHIIUIIOB HE3aBUCUMOCTH, HECMEHSIEMOCTH M HENPUKOCHOBEHHOCTU CYJIEH, a
TaKXe YYUThIBAsE O0YCIOBICHHYIO KOHCTUTYIIMOHHO-TIPABOBBIMH XapaKTEPUCTHUKAMHU
CyZIeOHOM BJIACTH HEOOXOAUMOCTh 00ECIIEYeHUsI CTAOMIILHOCTH CYJICHCKOro Kopiyca
— JIOCPOYHOE TMpEKpalleHHe MOJTHOMOYMI CyIpM Kak Hauboiee cypoBas Mepa
JUCHUIUIMHAPDHOW  OTBETCTBEHHOCTH, BJIEKYIAsl 3HAYUTENIbHBIE  HETaTUBHBIC
MOCJEACTBUS JUISl CYIbH, KOTOPBIM JIMIIAETCSI BCEX TapaHTHl, CBSI3aHHBIX CO
CTaTyCOM CYJIbH, BKJIOYAsl TOJIararolieecss €My NpH yIaJ€HUU B OTCTaBKY
€XKEMECSIYHOE MOKU3HEHHOE COJIEPKaHUE, MOKET UMETh MECTO B TE€X CIIyYasX, KOrjaa
UCYEpIlaHbl BCE WHBIE CPEJCTBA BO3ACUCTBUS HAa CyAblO, HampaBJieHHbIE Ha
NPEayNPEeKICHUE JNATbHEHIINX HApyIIeHHWH C €ro CTOPOHbBI, JIMOO KOrja
JIOTYILIEHHOE CY/Ibel HapylleHUE MOAPBIBAET JOBEPHE K CyJIeOHOM BIACTU U HE JIAeT
OCHOBaHHUM PacCUMTHIBATh Ha IOOPOCOBECTHOE U MPO(ECCHOHATBHOE BBITOJIHEHUE UM
oOs3aHHOCTEl cympu B OymymieM. COOTBETCTBEHHO, TaKas CaHKIUSA, Kak
NpeayNpexIeHUe, MPU3BaHHAasT OKa3bIBaTh JUCHUILUIMHUPYIOIIEE BO3JCHCTBUE HA
CYIbIO C TIEIbI0 COXpaHEHHsI OallaHca MEXIy OTBETCTBEHHOCTHIO CyA€H M UX
HECMEHSEMOCThIO U 00€CTIeUeHUs CTAOMIBHOCTH CYJIEHCKOTO KOpITyca, MO3BOJISET
WCIIOJIB30BaTh JOCPOYHOE MPEKpalleHue MOJHOMOYMM CyAbH JIMIIb B Ka4eCTBE

VCKJIFOYUTEIIHOM MEpBI BO3IEUCTBUA.
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5. Takum 00pa3oM, B3aUMOCBSI3aHHBIE MOJOXKEHUS MYyHKTOB 1 M 2 cratbu 3,
nyHkra | crareu 8, myHkrta 1 cratem 12* Bakona Poccniickoii ®enepauun «O
cratyce cyaeil B Poccuiickoit ®@enepanun», craret 19, 21 u 22 denepanbHOTO
3akoHa «O0 opraHax cyjaeiickoro cooOmiectBa B Poccuiickoit denepanun» He
npotuBopedar Koncturynuu Poccuiickoit denepaiyivi, MOCKOJIBKY — IO CBOEMY
KOHCTUTYLIMOHHO-TIPABOBOMY CMBICITy B CHCTEME JICMCTBYIOLIETO MPaBOBOTO
pEeryJMpoBaHUsl — HE MPEANOJaraloT MPUBJICUCHUE CYJbU K JIUCHUILIMHAPHOU
OTBETCTBEHHOCTH B BHJIE€ JOCPOYHOTO MPEKPAILICHHS MOJHOMOYMHN CyAbH 3a caM
(GakT OpUHATHS HE3aKOHHOTO M HEOOOCHOBAaHHOTO CYAEOHOIrO aKTa, €CIM OHO
00yCJIOBJIEHO Cy/1I€OHOM OITMOKOM, SIBUBILICUCS CIEACTBUEM B TOM YHUCJIE HEBEPHOMU
OILICHKH JIOKa3aTeJIbCTB MO JeTy MO0 HEeMpaBUILHOTO MMPUMEHEHN HOPMBI TTpaBa,
W eClu JOMYIICHHBIC CYJbEUd HApPYIIEHUS 3aKOHAa HE HOCIT CUCTEMATHYE€CKOIO
XapakTepa, He O0YyCIIOBJICHB HAMEPEHHBIM OTCTYIUICHHEM OT OOIICHpU3HAHHBIX
MOPAJIbHO-3THYECKUX HOPM U HE JUCKPEIUTUPYIOT CyAeOHyI0 BiacTh. [Ipu 3TOoM
HE3aKOHHBIA XapakTep CyJeOHOrO akTa B JIIOOOM cllydae JOJDKEH OBbITh
YCTaHOBJIEH B HA/IJIEKAILIEM MPOLIECCYaTbHOM MOPSIKE.
DTUM HE 3aTparuBaercs MmpaBo ¢eaepaibHOTO 3aKOHOJATENsl YCTaHOBUTH 0OoJiee
IIMPOKUN TEPEYCHb BHUJIOB JHUCIHUIUIMHAPHBIX CAHKIHWP, YTOYHUTH COCTaBbI
JUCLHUIUIMHAPHBIX TPOCTYIKOB, a TAaK)XE€ OCHOBAHMS TMPUBIICUCHUS CYIEHd K
JTUCHUIUIMHAPHONW OTBETCTBEHHOCTH.
Hcxons u3 u30KEHHOTO U PYKOBOJICTBYSICh CTaTheil 6, 4acThiO BTOPO cTaThu 71,
cratbsiMu 72, 74, 75, 78, 79 nu 100 deaepaibHOro KOHCTUTYIIMOHHOTO 3aKoHa «O
Koncturyumonnom Cyae Poccuiickoit ®enepanun», Konctutyuuonnsii Cyn

Pocculickon ®@enepanuu

MIOCTAaHOBHUHI:

1. Ilpu3HaTh B3aMMOCBSI3aHHbBIE TOJOKEHHUSI MYHKTOB 1 M 2 cTtathu 3, myHkTa 1
cTaThu 8, myHKTa | cTraTtbu 12* 3akona Poccuiickoii ®exgepammn «O craryce cyaeu
B Poccuiickoit ®denepauun», crareit 19, 21 u 22 denepanbHoro 3akoHa «O0

opraHax cyneiWickoro coobmectBa B Poccuiickoit =~ ®enepanuu»  He
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nporuBopevamiuMu - Koncrurynum Poccuiickont ®depepannu, MOCKOIBKY 3TH
MOJIOKEHUSI — TI0 CBOEMY KOHCTUTYIIMOHHO-IIPABOBOMY CMBICIY B CHCTEME
JEWCTBYIOIIErO IPAaBOBOTO PETYIMPOBAHUS — HE MPEIINOIaratoT IPUBIICUCHHE
CylbM K JUCHUUIUIMHAPHOW OTBETCTBEHHOCTH B BHJI€ JOCPOYHOTO MpEKpalieHUus
MOJIHOMOYMM CyAbU 3a CylneOHYI0 OIIMOKY, €CIM Cy/bsl JIEUCTBOBAJ B paMKax
CYJIECKOTO YCMOTpPEHHUS M HE JOMYCTHWJI TPU 3TOM TPYyOBbIX HAPYIICHHH MpH
NPUMEHEHUU HOPM MATEPHAIBHOTO W MPOLECCYaJbHOrO0 MpaBa, JeIarolInx
HEBO3MOHBIM IIPOJIOHKEHUE OCYIIECTBIEHUS UM CYIEMCKUX MTOJTHOMOYHNM.
KOHCTUTYLIMOHHO-TIPABOBOM CMBICIT YKA3aHHBIX 3aKOHOIOJIOKEHUW, BBIABICHHBIN
B HactosmeM [locTaHOBICHNN, SIBIISICTCS 00IC00I3aTSIBHLIM B UCKIIOYACT JIF000¢
MHOE UX UCTOJIKOBAHUE B IPABONPUMEHUTEIBHON MPAKTUKE.

2. Hacrosmee IlocraHOBIEHHE OKOHYATEIBHO, HE IOMJICKUT OO0KAJIOBAHMIO,
BCTYIIA€T B CWJIY HEMEMJICHHO [OCJI€  MPOBO3IJIALLICHUS, JACHCTBYET
HEMOCPEJICTBEHHO M HE TpeOyeT TMOATBEPKACHUS JIPYTUMU OpraHaMu H
JIOJKHOCTHBIMHU JIMIIAMM.

3. Hacrosimee [locTanoBieHne MOUICKUT HE3AMEUIUTEIILHOMY OIyOJIMKOBAHUIO B
«Poccutiickoii razere» u «Cobpanuu 3akoHoAaTeabcTBa Poccuiickoit denepanum.
[locTtanoBnenne AOMDKHO  OBITh  OMyOJIMKOBaHO Takke B «BectHuke

Koncturyunonnoro Cyna Poccutickoit @eneparum.

Konctutyuunonssiii Cyn
Poccuiickon ®@enepanuu

Ne 19-11

Muenue cynpu Koncturyunonnoro Cyaa Poccutickoin @enepaiuu

K.B.ApaHoBCKOT0

N3 nmocnennero mpennoxeHus nyHkrta 3.2 Ilocranomnenus KoHCTUTyIIMOHHOTO

Cyna Poccuiickoit @enepanuu ot 20 uronsa 2011 roma Ne 19-I1 cnenmyer, uto
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OCHOBaHUEM MPUMEHEHHUSI K CYJIb€ MEP TUCHUIUITMHAPHON OTBETCTBEHHOCTH MOYKET
ObITh Kak OJHOKpaTHOE Tpyboe HapylleHue, JAOMyLIEHHOE B IIpoliecce
pacCMOTpEHHMs Jiefla U BBIHECEHMsI CYJeOHOro akTa, TaK M CUCTEMaTHYECKHE
HapyIlIeHUsI, KOTOpble B COBOKYMHOCTH JAlOT OCHOBAHWS sl BBIBOJA O SIBHOU
HEZI00POCOBECTHOCTHU WM MPOGECcCHOHATBHOW HEKOMIIETEHTHOCTH CY/JIbU.
[lonarato Ba)XHBIM HE BOIIPEKH, HO B JIONOJHEHHUE 3aMETUTh, YTO CYKIECHUE O
COBOKYITHOCTU CHCTEMAaTUYECKUX HapYIICHHWH Kak O BO3MOXXHOM OCHOBaHUU
JUCLHUIUIMHAPHOW OTBETCTBEHHOCTH CYJIbH HE CBA3aHO C MIPEAMETOM MPOBEPKU IO
JIeTy, TTIOCKOJIbKY CUCTEMATHYECKUE HApYIICHUS 3asgBUTEIbHUIIC HE BMEHSUIUCH U
OCHOBAaHUEM €€ JUCHUIUIMHAPHOW OTBETCTBEHHOCTH CTaj0 OJIHOKpATHOE rpydoe
HapyumieHue. CyXJI€HUE 3TO MO3BOJSET OTTEHUTh TY OCHOBHYKO MBICIb, 4YTO
JUCUUIUIMHApHAS OTBETCTBEHHOCTh CYJIbM HACTymaeT HMMEHHO 3a Tpydoe
HapylIeHUEe, KOTOPOE TA€T OCHOBAHUS OINPEAECIECHHO OTPUUATH €ro ATUYECKYIO U
po(eCcCHOHANIBHYIO COCTOSTENbHOCTb.
[IpencraBngeTcsa, 4To B O3TOM CiIy4ae€ IIOMYTHOE 3aMEYaHHE OTHOCUTEIIBHO
CUCTEMATUYHOCTU HApPYIICHUH HE TNpeIHA3HAUY€HO OBbITh IPABOBOM IMO3UIIMEH
Koncturyunmonnoro Cygna Poccuiickoin ®enepanuu, NOpeaonpeacisionel Ha
Oyaymiee Kak ero COOCTBEHHBIC pCIICHHWS, TaK W PEIICHUS CYAOB oOIme
IOPUCIUKIIME (M KBaTU(DUKAIMOHHBIX KOJUIETUH cyzAel, pasymeercs). CBoe
3ameuanue Koncruryumonueii Cyxn Poccuiickont ®enepaiuu caenain HE B
OTIEJIIBHOM M CaMOCTOSITEJIbHOM CYXIEHUHU, HO B TOM KOHTEKCTE, 4YTO Jaxe
CIUHUYHOE «BBIHECEHHWE HEMPABOCYJIHOTO CYyJIe0HOTrO akTa» 0€3 NPU3HAKOB
MPECTYIUICHUSI «MOXET CBUICTEIHLCTBOBATh JUOO O SIBHOM HEOPEKHOCTHU CYJIbH,
J1M00 O ero HECIOCOOHOCTH MCTOJHATH CBOM MPO(ECCHOHATBHBIE 00SI3aHHOCTH.
CretoBartebHO, YCIIOBUEM JTUCHUTUTMHAPHON OTBETCTBEHHOCTHU
Konctutynunonnsiii Cyn Pocculickoit @enepanuy Ha3bIBa€T CBUAECTENBCTBA IBHOU
HEOPEKHOCTH CYIbM WJIM €r0 HECIOCOOHOCTH HCHOJHATH MPOQECCHOHATBHEIC
00SI3aHHOCTH, YTO JEUCTBUTEIBLHO HEAOMYCTHUMO IMPU OTIPABICHUU TPABOCYIUSI.
O TOM, YTO HUMEHHO B JTOM CMBbICIIE CJIE€JIaHO 3aMEYaHWe IO TMOBOAY

CUCTCMATHYHOCTH HapymeHI/Iﬁ, MOXHO CYAMTb M IIO CTPYKTYPEC BBICKA3bIBAHMA.
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[JIaBHOE YTBEP)KJIEHHE COCTOMT B TOM, 4YTO «BBIHECEHHE HEMPABOCYIHOIO
CyZIeOHOTO aKTa... MOXKET CBHJICTEILCTBOBATH JIUOO O SIBHOW HEOPEKHOCTHU CYIIbH,
au00 O ero HEeCIOCOOHOCTH... a CJENOBaTEeIbHO, SBJISITHCS OCHOBAaHUEM IS
MPUMEHEHUSI K HEMY MEp...»; MOMYTHOE K€ YTBEP)KIECHHE pPa3BUBACT TJIaBHOE
CYXXJICHHE C YKa3aHMEM Ha TO, YTO BBIHECEHHE HEMPABOCYJIHOT'O aKTa C IpyObIM
HapyIIeHUEM MOXET OBITh U OJTHOKPATHBIM.
Takum 00pa3oM, CHCTEMAaTHYHOCTh HAPYIIEHUN WM WX HEOJHOKPATHOCTH CaMU
1o ce0e OCHOBAaHMM AUCIUIIMHAPHON OTBETCTBEHHOCTHU CYJIbM HE 00pa3yIoT, XOTs
M HE WCKIIOYAIOT €€: €CIU ISl JUCHUIUIMHAPHONW OTBETCTBEHHOCTU JIOBOJIBHO
OJIHOTO HapyIICHUS, MO3BOJISIONIETO CYAUTh O «SIBHOM HEIOOPOCOBECTHOCTH WIIU
podecCHOHaNbHON HEKOMIIETEHTHOCTH CYJIbU», TO U COBOKYITHOCTh HECKOJBKHUX
HapyIIEHUH TOTO K€ poJa MOXKET OBbITh €€ OCHOBAHHEM. DTOT BBIBOJI CIEAYET U3
KOHTEKCTa M CTPYKTYpbl CyXAeHUM, caenaHHbix KoHcTtutynuoHHeiM CygoM
Poccuiickoit @enepannu B myHkTe 3.2 IloctanoBnenus ot 20 uronst 2011 roma Ne
19-I1, a paBHO W3 €ro PE30JIOTUBHON YaCTH, TJ€ CUCTEMAaTHYHOCTh HAPYIICHHMA
OCTaBJIEHa BHE€ KOHCTUTYLUHOHHO-IIPABOBOTO  HCTOJKOBAHUS  OCHOBAHUU
JTUCHUIUIMHAPHOM OTBETCTBEHHOCTH CYJICH.
[TomoGHBIN BBIBOJ MOATBEPKIAIOT, KPOME TOTO, U TOJOKEHHUSI CaMOro MyHKTa 1
craterr 12 3axona Poccuiickoii Oenepannu «O craryce cyaer B Poccuiickoi
denepanumn», kotopsle Koncturyunonnsiii Cyn Poceniickont @enepanny npu3Ha
KOHCTUTYIIMOHHBIMH (B KOHCTHTYIIMOHHO-TIPABOBOM HMX HCTOJKOBaHUH). Ilo mx
OYKBaJIbHOMY CMBICITY, AUCIUIJIMHAPHOE B3BICKAHHE MOXXET ObITh HAJIOKEHO Ha
CYJIbIO 32 COBEpPIIIEHUE JTUCHUIUIMHAPHOTO TPOoCcTyMKa. CTOJb )Ke OyKBaJIBHO MYHKT
2 TOM K€ CTaTbl YCTAaHABJIMBAET JABHOCTb IPUBJICYEHHUS K TUCUUILIMHAPHOW
OTBETCTBEHHOCTH, KOTOPYIO TMpEpPhIBACT JIUIIh COBEPIICHUE CYIbEH HOBOTO
JUCLHUIUIMHAPHOTO  TPOCTYNKa, a HE  HAKOIJIEHWE  HapylIeHWHd 10
cucreMatuyHocTH. ClenoBaTesnbHO, TOBOPS O AUCUUILNIMHAPHOM MPOCTYIKE B
€IMHCTBEHHOM YMCJIe, Ha3BaHHBIM 3aKOH oOpaIiaeTcs K ero KauyecTBy, HO HUYETO
HE MpEIyCMAaTPUBAET OTHOCUTEIHHO KOJIMYECTBA JIESIHUW WM TAKOW WX CBSI3U

MCXKOY CO60ﬁ, YTOOBI AUCHUILIMHApPHAsA OTBCTCTBCHHOCTL HACTyIIalla 3a CUCTEMY
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HapyIIeHWH, W3 KOTOPBIX HH OJHO TpyOBIM HE cuHWTaeTcs. Bsectu
CUCTEMATUYHOCTh B OCHOBAHUS JUCHUILIMHAPHON OTBETCTBEHHOCTH CYJI€H MOMXHO
TOJIBKO 3aKOHOJATENIbHBIM pelieHueM. KOHCTUTYITMOHHOE K€ MPaBOCYyIUE e/1Ba JId
CTaHET HapallMBaTh OTBETCTBEHHOCTh CY/I€H JOMOJHUTEIbHBIMA €€ OCHOBAaHUSMM.
He uckiitoueHo, 4TO OTCYTCTBHE OTBETCTBEHHOCTH CYyJEW 3a CUCTEMaTHYECKUE
HapyILIEHUsI OTHOCUTCA K 3aKOHOJATeIbHBIM ynyiieHusM. Ho u 310 He o4eBUIHO,
€CIM UMEThb B BHUJY, UYTO YCTAaHOBJEHHWE TAaKOTO COCTaBa JIUCIMUIUIMHAPHOTO
MPOCTYNKA IMOCTAaBUIIO Obl CYNbIO MOJI yrpo3y OTBETCTBEHHOCTH 32 HECKOJIBKO
HECYIIECTBCHHBIX YIYIICHUNW WU 3a «IUJIOXYIHO CTaTUCTUKY», BBIPAKCHHYIO B
OTMEHE HECKOJBKUX MOCTAHOBJEHHBIX UM PEIICHUH. YIYIIEHUS U MOTPEIIHOCTH
MPEACTABISIOT COOOM HENpUITHYI0, HO OOBIICHHYIO U, TJaBHOE, €/IBa JIU
YCTPaHUMYIO CTOPOHY CYAEHCKON MesSTEIbHOCTH, OCOOEHHO TIpU TOM THIIC
MPOIECCa, KOTOPBIM HCTOPUYECKHU CIOKHICS KaK PO3BICKHOW U JIMIIb OTYACTH
YCBOWJI, HE BCErJa YBEPEHHO, OTJIEIbHbIE MPUEMBI U CPEACTBA COCTA3ATEIBLHOIO
CyJ0npon3BoACTBa. B cyieOHOM mporecce TaKoro TUIA CyAbsl HE TOJIBKO OCTaeTCs
IJIaBHBIM JICCTBYIOIIIMM JIMIIOM, HO (opMaibHO OTBEYAaeT 3a TOCIEICTBHUSA
npaBocyaus. Ha Hero, a He Ha CTOPOHBI BO3lararTcs U Bce «rpexm». Cynps,
OJIHAKO, YacTO HE MMEET BO3MOXHOCTH BIOJIHE MX M30exarTb. MHOTOE, OT 4ero
3aBUCUT KayeCTBO MPABOCYJIUS, JAENAIOT HE CYJbH, a KaHIEISIpCKas U Ipouue
CIIy’KOBbl, 1OYTa, CEKpeTapu CyAeOHOro 3acelaHusi, CyJeOHble PHUCTABbl, KOHBOMI
U T.I., HE TOBOPSI YK€ O MOBEACHUU CTOPOH. Ha 3aKOHHBIX OCHOBAHUSX CTOPOHBI
CIOCOOHBI U TIOPOU HMMEIOT MHTEpeC, HaNpuMep, yAepKaTh J0Ka3aTelIbCTBA, YTO
YpeBaTO BHIHECEHHEM HEOOOCHOBAHHBIX CYACOHBIX aKTOB. B mepBoil MHCTaHIUU
CTOPOHBI MHOW pa3 UMEIOT HAMEPEHUE U BO3MOXHOCTh CO3[aTh MPEANOCBUIKU K
nocyenytoneil oTMeHe CyAeOHOro akTa, 4YToObl HCTOIIUTH MPOIECCYaTbHOTO
ONMOHEHTA JJIUTEIbHOCTBhIO CyJIONMpou3BoJicTBa. Cynbsi K€ MPU 3TOM IOJTY4aeT
«IJTOXYIO0 CTAaTUCTUKY». [IpuHMMas Mepbl K OTCPOYKE HEMPUSITHBIX I Cce0s
pelieHuii, CTOpPOHBI  KCHOJB3YIOT HWHOTJA  NpoleccyalbHble  CPE/CTBa,
YIOTPEOJICHUIO KOTOPHIX MPOIIECCYATbHBIN 3aKOH M CYJIbU MOTYT TIOMEIIATh JIUIITh

OTYACTHU. IDTO BIICUET OTCTYILUICHUEC OT IPOLECCYAIbHBIX CPOKOB, T.C. HC CaMOC,
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OBITh MOJKET, 3HAYUTEIIBHOE, HO BCE )K€ HapYIIECHWE, BIOJHE MPUTOIHOE, YTOOBI
BOWTHU B CUCTEMY (B COBOKYITHOCTB) C IPYTUMH, TTOJOOHBIMH €MY.
MHOXEeCTBEHHOCTD 15 8)071 CHUCTEMHOCTbH o0pazyroTcs KOJIMYECTBEHHBIM
HaKOIUICHUEM, KOTOpPO€, OJIHAKO, CaMO IO ce0e HE JOKa3bIBaeT CYJEeHCKOU
HEOPEKHOCTH WJIM HEKOMIIETEHTHOCTH. bojiee TOro, KOJIMYECTBO HAPYIICHUH C
HEO0OXOJIMMOCTBIO pAacTeT UMEHHO B TEX ClIydasx, KOTJla CyJbsi MHOTO paboTaer.
Bemonusate paboTy B 00dbmIMX 0OBEMax CBOWCTBEHHO TOMY, KTO paboTaer
XOpOIIIo, ¥ 3TO Ba)XHO OpaTh B pacueT, UMes B BUJY HArpy3Ky pPOCCHMCKOIO
CyJECHCTBA. [IpenycmatpuBas JTUCIHUIIMHAPHYIO OTBETCTBEHHOCTh 3a
MHOKE€CTBEHHOCTh HApYIIEHUN, 3aKOH CTaBWJI ObI TOJ yTrPO3y B3bICKAHUS JTaXKe
JI0OPOCOBECTHOTO M KOMIIETEHTHOI'O CyAbI0. YTpo3a 3Ta ObliIa ObI TEM BEpOsITHEE,
yeM Oojblne Cyabs paboTaeT, C TMOHATHBIMU TOCJHEACTBUSAMHU JUJISl €O
npodeCCUOHAIBHONM YBEPEHHOCTH M HE3aBUCUMOCTH. He UCKITF0UeHO Mo3TOMY, 4TO
OTCYTCTBHE CUCTEMAaTUYHOCTU (MHOXXECTBEHHOCTH) HAPYIICHUHN CpeIn OCHOBAHUMU
JTUCHUIUIMHAPHOW OTBETCTBEHHOCTH CYJEH UMEET CBOM CMBICI. DTOT CMBICH, OBIThH
MOXET, B TOM M COCTOUT, 4YTOOBI, HE BBIHYXJAs CYyIbIO TPEBOXKUTHCI O
MAJIO3HAYUTEIIBHBIX YAaCTHOCTSAX WA O CTAaTUCTUKE W, TJIABHOE, HE PUCKYA
CYIAEUCKOMN HE3aBUCUMOCTBIO, YaCTUYHO MOKEPTBOBATH pecypcoM
JUCIUIUTMHAPHOW OTBETCTBEHHOCTH, COXPaHsS B €€ OCHOBAHHUAX JIMIIb OCOOBIC,
rpyOble  HapyIIEHUs, COBEPUICHUE KOTOPBIX JACHCTBUTEIBHO  HCKIIIOYAET
MPOJOKEHNE  CYJASCWCKHUX IIOJHOMOYMM WM TpeOyeT Haka3zaTh CY/bIO
MPEIYIPEKICHUEM.
CHUCTEeMaTUYHOCTD, TIPU KOTOPOM HU OJIHO W3 HAPYUICHUM HE SBISETCS TPYOBIM U
HE BBIXOJUT 3a pPAMKH CYJeOHOW OMMOKW, MOXHO JIMIIb TMPEeInojiaraTh B
OCHOBAHUSAX OTBETCTBEHHOCTH CYJE€W. ODTO MPEIANOJI0KEHUE, OAHAKO, MOMKET
UCIIOJIHUTBHCST TIpu  ToM ycioBuHu, uro Denepanmbnoe CoOpanue, ciemys
pekoMmeHaaTenbHbIM  TosokeHusiM  [loctanosnennst Koncturyunonnoro Cyna
Poccuiickoit ®@eneparun ot 20 uronsa 2011 roma 19-I1, Bocmons3yeTcs cBOMM

npaBoOM «yCTaHOBHUTH Oomee H_II/IpOI(I/Iﬁ IEpeYCHb BHUJAOB JHCHHUIINIMHAPHBIX
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CaHKHHﬁ, YTOUYHUTBb COCTAaBbl NJUCHUILIMHAPHBIX IMPOCTYIIKOB, @ TAKIKC OCHOBAHUS

IIPUBJICYEHHUS CYJEH K TUCIUIIMHAPHON OTBETCTBEHHOCTI.

OCOBOE MHEHHE
cynbu Koncturynuonnoro Cyaa Poccutickoit @enepannu
M.U.Kneangposa

C BoiHeceHHbIM KonctuTynnonHeiM Cynom Poccuiickoit ®enepanuu
[TocraHoBIIEHHMEM TIO TAHHOMY JI€Nly, KOTOPBIM OCIIapMBAEMbIE€ 3asBUTEIbHULICH
MOJIOKEHHUs]  MpU3HaHbl  cooTBeTcTBYyOmMMU  KoHctutymuu  Poccuiickoit
denepaliii B OMPEICIICHHOM KOHCTHUTYIIMOHHO-TIPABOBOM HMCTOJKOBAaHHWM, HE
corjaceH IO MpUYMHAM KOHIENTyaJlbHOrO xapaktepa. OOOCHOBaHUS ATOTO
HECOIJIACUS HUKECIIEAYIOLIHE.

['maBHOM O0COOEHHOCTHIO KOHCTUTYIIMOHHOTO MPaBOCY/HUs SBJISIETCS TO, YTO
KOHCTUTYLIMOHHBIM Cynom Pocculickon Oenepannun UCCIIEAYIOTCH,
aHAJIM3UPYIOTCS U OLIEHUBAIOTCS — C TOYKH 3PEHUSI COOTBETCTBUSI/HECOOTBETCTBUS
Koncturynuun Poccutickoit ®denepanum — 06kamyeMble HOPMBI 3aKOHOB C Y4E€TOM
NpakTUKU WX TMPUMEHEHHs, B TOM 4YHCIe B Jeie oOpalnarmierocs B
Koucrurynmonnsiii Cyz Poccuiickoit @enepanuu ¢ xano0oi.

B nanHoM pene pedyb uaeT 00 MCCIENOBAaHWU, AaHAIM3E M OICHKE
COBOKYITHOCTH  HOPM, CO3JAIOIIMX  OPraHU3alMOHHO-TIPABOBOM  MEXaHHU3M
IIPUBJICYEHHUS] CYJbU K JUCUUIUIMHAPHONW OTBETCTBEHHOCTU Y NIPUMEHEHHUS K HEMY
alCKBaTHOM WM COJACSHHOMY MEpbl JUCHUIUIMHAPHOM OTBETCTBEHHOCTH.
[Ipo0OsieMHBIM  «SIIPOM» DTOTO MEXaHHU3Ma CIYXKUT OIpeJeieHue TMOHSITHUs
«IUCUUIUIMHAPHBIA TPOCTYNOK CYAbW», 3a COBEPIICHUE KOTOPOTO M JIOJKHA
HACTynaTh COOTBETCTBYIOIIAS [WCUUIUIMHAPHAS OTBETCTBEHHOCTh. Hanmuuue
JUCHUIUIMHAPHOTO IMPOCTYIIKA CYAbHM — OCHOBaHHWE €ro JIUCUUILIMHAPHON
OTBETCTBEHHOCTH. OTCYTCTBHE COOBITHS MUCIUILUTMHAPHOTO TMPOCTYIKA, MPEKIC
BCcero jaeuictBusi (0O€3MeHCTBUSA) CYAbH, BBIXOISIIETO 3a MpENebl JIaHHOTO
TIOHATHS, OCBOOOKIACT CY/IbIO OT NUCIMILUIMHAPHOW OTBETCTBEHHOCTH. [loaTOMY B

ONCHTPC BHHMAHHUA [JOJDKHA HAxXOAUTHBCA OLCHKa TOro, sCHO JiKM, 4YCTKO JIH,
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OTIPEIENIEHHO JIM, HEIBYCMBICICHHO JIU U3JI0KEHO B (efepaibHOM 3aKOHE (MHOM
aKTe) MOHATHE IUCUUIUIMHAPHOIO MPOCTyNKa cyAbd. Ecaum OHO SICHO, YETKO,
OTPEJICTICHHO W HEABYCMBICJIEHHO B II€JIOM, 3HAYUT, OHO TAaKOBO M B CBOMX
CErMEHTAaX, B TOM YHCIIE KaK COBEpPIIEHHOE CYyAbEl MPU PACCMOTPEHUU WM
KOHKPETHOTO  CylneOHOro Jela ¥ BBIHECEHHMH IO €ro  pesyjibTaTam
COOTBETCTBYIOIIETO CyneOHOro akrta. Eciaum ke OHO HESICHO, HEYETKO,
HEONPEJEIECHHO U JBYCMBICIIEHHO (T€M Mady€ — MHOTOCMBICIIEHHO) B LEJIOM, OHO
TaKOBBIM OYJIET BO BCEX CBOMX CErMEHTaX, BKIFOUasi CETMEHT HEMOCPEICTBEHHOTO
OCYLIECTBJIEHUSI CYyIbEl MpaBOCYIHs IO KOHKPETHOMY CyAeOHOMYy Jeny,
BKJIFOYAIOIIETO U BEIHECEHHUE M0 3TOMY Ty PEILICHHUS.
3aKperIeHHOE B JNENUCTBYIOLIEM 3aKOHOJATEIbCTBE IIOHATHE
«JIMCUUIJIMHAPHBIA ~ MPOCTYNOK  CYIbW»  SIBISIETCA  HESICHBIM, HEYETKHUM,
HEOIpe/ieNIeHHbIM (TIpeXJe BCEro — B CYryoo HOPUIMYECKOM MNOHUMAHUU
KOHTEKCTa) M MHOTOCMBICIEHHBIM. lIpu 3TOM ero HeompeneleHHOCTh CTOJb
BBICOKA, YTO JEJIaeT 3aKOHOIOJIOKEHHS, KOTOPBIMH OHO IPOBO3IJIALIEHO, HE
coorBercTByromMHu Konctutynuu Poccuiickoir denepannu, MOCKOJIBKY MOXET
pUBECTU (M MPUBOAUT HA MPAKTHKE) K HE COrJIACyIOIIEMYCs ¢ KOHCTUTYLIMOHHBIM
IPUHIMIIOM IPAaBOBOI'O TOCYJAapCTBAa NPOW3BOJBHOMY WM JUCKPUMHUHALUOHHOMY
€ro TOJIKOBAHUIO M MPUMEHEHUIO TOCYJIapPCTBEHHBIMU (B TOM YHUCJE CyIeOHBIMU)
opraHamu M JOJDKHOCTHBIMH JIMI[AMU, K HApYLIEHUIO OOLIENPABOBBIX MPHUHIIUIIOB
IOPUIMYECKOM OTBETCTBEHHOCTH M KOHCTHUTYLMOHHOIO IPUHIMIIA PABEHCTBA
nepea 3akoHOM M cyaoM. WM 3aech peub HE UAET MU HE MOXET HATH 00
UCIIOJIb30BAaHUU 3aKOHOJATEJIEM B paMKaX KOHCTUTYLUHOHHBIX MpeAnucaHuil
OLICHOYHBIX  TOHSATUH, MO3BOJISIONIMX  I[PABONPUMEHUTENIO0  3(PPEKTUBHO
oOecrieuynBaTh 0alaHC MHTEPECOB, AJI YEro B HAaMOOJbLIEH Mepe MpeaHa3HayeHa
uMeHHO cyneOHas Bmacth (Ompenenenne Koncrtutymumonnoro Cyna Poccuiickoit
@enepaunn ot 2 anpens 2009 roma Ne 484-O-I1), moCKOIBKY YpOBEHB
HEONPEeICJICHHOCTH YKAa3aHHOM COBOKYIHOCTH HOpPM, NpPEIHAa3HAYEHHBIX, K TOMY

JKE, JIs1 NPUMCHCHHA HCIIOCPCACTBCHHO W TOJIBKO K CaAaMOMY HOCHUTCIIIO CYI[G6H01>1
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BJIACTH, CTOJIb BEJMK, YTO HHUBEJHMPYET B MPUHIUIIE BCAKYIO BO3MOXHOCTb
paccMaTpuBaTh (TeM 00Jiee MPUMEHSITH) X B KQUECTBE OIEHOYHOTO MTOHATHSL.

Camo omnpezneneHUe TMOHATUS «IUCHMIUIMHAPHBIM IPOCTYNOK CYIbK»
€MHCTBEHHO 3aKpEIUICHO B MyHKTE 1 cTarbu 12" 3akona Poccuiickoit ®denepanuu
«O craryce cyneil B Poccuiickoil @eaepannn» U ONPEAessieT AUCHMIUITMHAPHBIN
MPOCTYNOK CYIbH KaK <«HaApyLICHHE HOPM HACTOSIIEro 3aKOHa, a TakKke
MOJIOKEHUM KOJIEKCA CYAEHUCKON 3TUKH, YTBEPKAAEMOro BeepoccuiickuM che310M
Cyaeu».

To ectb popmyna AUCHUIIITUMHAPHOTO MPOCTYINKA CYAbH, 3aKOHOJATEIHLHO
MPOBO3IJIAIICHHAs, TPAKTYET €ro KaK HapylIeHHe HOPM (BCEX BMECTE U KaXKJIOU B
OTJICJILHOCTH):

— 3akonHa Poccuiickoit ®enepaunn «O craryce cyaedn B Pocculickoi
Denepannumny;

— Kojaekca cyneickoit 3TUKH.

1. OcHOBHBIE TIOJIOKEHUS O TPEOOBAHUSX, O HAPYLIEHUSX TPEOOBAaHUM U TIp., B TOM
YUCJIE HEUCTIOJHEHHE KOTOPBIX, SBISISICH JUCHMIUIMHAPHBIM MPOCTYIIKOM CY/bH,
MOXET MPUBECTH K JOCPOYHOMY MPEKPAIICHUIO €r0 TMOJHOMOYHMI B KadyecTBE
Mephl JUCIMIUIMHAPHOTO HaKa3aHus, CPOPMYJIHpPOBAaHBI B cTaThe 3 3akoHa
Poccuiickoit ®enepauun «O cratyce cyaeil B Poccuiickoit ®epepamun» u
YCTaHABJIMBAIOT, YTO CYy/bsi 00s3aH HEYKOCHUTEIBHO cOOIt0naTh KOHCTUTYIHIO
Poccuiickoit  ®enepanuu, QenepanbHble  KOHCTHUTYLIIMOHHBIE  3aKOHBI U
dbenepanbHble 3aKOHBI (MIEPBOE MPEAJIOKEHUE MYHKTA 1); CyAbsl MPU UCTIOJIHEHUH
CBOMX TOJIHOMOYMH, a TaKKe BO BHECTYKEOHBIX OTHOILICHUSIX JTOJDKEH HM30erath
BCET0, YTO MOTJIO Obl YMaJIUTh aBTOPUTET Cy/IeOHOM BIACTH, JIOCTOMHCTBO CYIbU
WIM  BbI3BaTh COMHEHHE B €ro OOBEKTUBHOCTH, CIIPAaBEIJIMBOCTH U
OecnpuctpacTHOCTH (TEepBhIN ab3ai myHkTa 2). Ucxons n3 OyKBaTbHOTO CMBICTA
JAHHOM HOPMBI, TIPAKTUYECKH JI000€ HapyIIeHWE CyAbed JEHCTBYIOIIETO
3aKOHOJATENbCTBA (KaK B CIIYKEOHOUM, TaK U BO BHECIY)KCOHOUW IeATEIHHOCTH)
OyJleT OJTHOBPEMEHHO SBJISITHCS HAPYIICHUEM YKA3aHHBIX MOJIOXKEHUN MyHKTOB | U

2 cratbu 3 3akoHa Poccuiickoit ®enepauun «O craryce cyneil B Poccuiickoi
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®denepauun», T. €. ABIATHCS AUCLHUIUIMHAPHBIM MpocTynkoM. Ho, mpuMeHnTensHo
K KOHTEKCTY Hallero Jena, 3HauyuMO TO, YTO CyJbs IpPH OCYIIECTBICHUU
CYZIONIPOM3BOJICTBA OCYLIECTBIIIET NMPUMEHEHUE MPABOBBIX HOPM B KOHKPETHOM
Jiene, KOTOopoe, Mo o0ImeMy MpaBWily, BKIIOYAeT B ceOsl YACHEHHE CMBICIAa U
COIEpKaHMSI  NPUMEHAEMBIX HOPM B  CHUCTEMHOM CBSI3M C  HWHBIMH
3aKOHOIOJIOKEHUSMH; TPU 3TOM BBIOOPY TNOMAJNEKAIIEH MPUMEHEHUIO HOPMBbI
NpEAIIeCTBYET OLEHKAa CylIbed M30paHHBIX IpPU PACCMOTPEHHUU  Jiefia
JIOKA3aTelIbCTB IO CBOEMY BHYTPEHHEMY YOEXKICHHIO, OCHOBAaHHOMY Ha
BCECTOPOHHEM, MOJHOM, OOBEKTUBHOM W HEMOCPEACTBEHHOM HX HCCIEIOBAaHUU
(cratbst 17 VIIK Poccuiickoii ®enepanuu, ctates 67 I'TIK Poccuiickoit
O®epnepanuu, cratbst 71 AIIK Poccuiickoit ®@enepaunn, crtatha 26.11 KoAll
Poccuiickoii ®enepaunn). Kak ykazan Kouctutyuumonsnsii Cypn Poccuiickoit
®enepanuu B [ToctanoBnennu ot 25 ssuBapst 2001 roma Ne 1-I1, cyaps B yciaoBusax
COCTA3aTEIBHOTO Ipoliecca JlaeT COOCTBEHHOE TOJKOBAaHME HOPMBI IpaBa,
IPUHUMAET pElIEHUWE B TNpelesax MPEeAOCTaBICHHOM €My 3aKOHOM CBOOOJbI
YCMOTPEHHUH.

A nyskr 2 crateu 16 3akona Poccuiickonn ®denepannu «O craryce cyneu B
Poccuiickoit ®@eneparumn» BOOOINE 3amperniacT MPUBIEKATh CYyAbI0 K KaKOW-THOO
OTBETCTBEHHOCTH, BKJIFOUYasl, €CTECTBEHHO, NUCLUUIUIMHAPHYIO, 3a IPHUHATOE WM
Cyle0HOe pelleHre (3a HCKIIOYEHHEM CIydaeB, HaKa3bIBAEMbIX B YTOJIOBHOM
nopsake). Ilpu stoMm ciegyer BooOIe y4decTb, YTO NMPUHATBHIA 19 jeT Hazan
nanHbeiii 3akoH Poccuiickot ®depepanuu ¢ Tex nop 25 pa3 HU3MEHSUICA U
JOTIOJHSJICS, MPUYEM MOAYacC CYIIECTBEHHO, M, OyAy4Yd HE KOAU(PHUIIMPOBAHHBIM
3aKOHO/ATEJIbHBIM aKTOM, HE UMes MO3TOMY OOIIe YacTH, OH CErOAHs MOMPOCTY
HE MOXET HEe UMETh HECOCTBIKOBOK M BHYTPEHHUX MpoTuBopeunii. Hampumep, ero
cTaThsi 12 yKaspIBaeT: Cylbs HE MOJICKUT TEPEBOLYy B JAPYyroil cya 0e3 ero
corjacusi, a myHKT 11 ctateu 14 yka3piBaeT: MOJHOMOYMS CYJbU MPEKPAIIAlOTCS
Opyu OTKa3e CyIpd OT TepeBoja B JApyrod cya (B CBS3M C  JABYMS
oOcToATenbCTBaMHU). 10 €CTh COOJNIOAICHHE CYAbEH OJHOW HOPMBI TOTO 3aKOHA

aBTOMATHUYECKU O3HAYaeT HapylIeHUE UM APYrod €ro HOpMbl (M HaoOOpOT), UTO
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0€3aIbTepHATUBHO SIBJIIETCSL [ HEr0 JUCUUIUIMHAPHBIM TPOCTYIKOM C
IIPUBJICYEHUEM €T0 K JIMCLHMIUIMHAPHOW OTBETCTBEHHOCTU. IlyHKT 2 crartem 10
ATOro 3aKOHAa yCTaHABJIMBAET: CYy/bsi HE 00s3aH JaBaTh KaKMX-TUOO OOBSCHEHUU
M0 CYHIECTBY pAacCMOTPEHHBIX UM Jed. Ho mpu  coOdoieHHu  3TOro
3aKOHOIOJIOKEHUSI BO3MOXHO JIM BOOOINE JUCIHUIUIMHAPHOE TPOU3BOJICTBO B
OTHOILIEHUH CYJIbH 3a AUCUUIUIMHAPHBIA MPOCTYIOK B BUJE HApYLICHUS 3aKOHA,
JONYIIIEHHOTO UM MPU HEMOCPEACTBEHHOM PACCMOTPEHUHM UM KOHKPETHOTO Jiejia U
BBIHECEHUU IO €r0 pe3yibTaTaM CyAeOHOro peiieHus? B nmpuHIune HeBO3MOXKHO.
U 1.1. YcraHoBieHHOe cratheit 12" 3akona Poccmiickoit Oenepannun «O cratyce
cynen B Poccuiickonn @enepanuin» MOJOXKEHUE O TOM, YTO 32 COBEPIICHUE
JUCHUIUIMHAPHOTO  TMPOCTYNKA  HAa  CyAbI0O  MOXET  OBITh  HAJIOXKEHO
COOTBETCTBYIOIICE JUCHUIUIMHAPHOE B3bICKAHUE, COAEPKUT E€IUHCTBEHHOE
UCKJIIOYeHHe — oTHocutelbHO cyaerd Koucrturyuuonnoro Cyna Poccuiickoit
@enepanuu (M TO JIMIIb MOTOMY, YTO COOTBETCTBYIOIIHE IIOJIOKEHUS O HUX
HEIMOCPEACTBEHHO 3aKperuieHbl B DenepalbHOM KOHCTUTYLIMOHHOM 3akoHe «O
Koncturyumonnom Cyne Poccuiickoit ®Penepanmu»). Ho myHkT 4 cratbu 5
denepaibHOTO KOHCTUTYHMOHHOTO 3akoHa «O JlUcuuIjimHapHOM CyAeOHOM
MPUCYTCTBUM» MUMIIEPATUBHO MPOBO3IMUIAIIAET: «B meproa oCylnIecTBICHHSI CBOUX
MOJIHOMOYMM 4jieH J{MCUUITMHAPHOTO CYAeOHOr0 MPUCYTCTBUSI HE MOXET OBITh
MPUBJICYEH K AUCITUTIMHAPHON OTBETCTBEHHOCTH.
OTOT mepeueHb HECOCTHIKOBOK MOXET OBITh NpojoiikeH. BriBoa: 3akoH
Poccuiickoit @enepaunu «O cratyce cyaen B Poccuiickoit deaepaunmn» — cam 1o
ceOe B CBOEM BHYTPEHHEM EJMHCTBE M B CUCTEMHOM €JIMHCTBE C TMOJIOKCHUSIMU
WHBIX 3aKOHOJATEIBHBIX AaKTOB — TMPU HAPYIICHWH WU HECOOIIOJCHUU €ro
MOJIOKEHUM HE MOXKET paccMaTpUBaTbCs U PACIEHUBAThCSI B KadyecTBE
OTIPEJICIICHHOW, B IPABOBOM MTOHUMAHUH, (DOPMYJIbI AUCITUTUTMHAPHOTO MPOCTYIIKA
CYJbHU.
2. Copepxamiasicss B CTaTbu 12} 3axonma Poccuiickoii Oenepaunu «O craryce
cynen B Poccuiickoii @enepanum» ccpuika Ha KOIEKC CyIEeNMCKOM ATHKH

(yrBepxknennsii VI Bcepoccuiickum cweznom cyaeir 2 aekadbpst 2004 rona),
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HapyIICHUE TMOJOXKEHUH KOTOPOro — BCEX WJIM MO OTACIBHOCTH JIMOO XOTS Obl
OJHOTO U3 €ro TMOJIOKEHHH — camMo Mo cebe SBISeTCS JUCIHUIUIMHAPHBIM
MIPOCTYTIKOM CYJIbH, BIEKYIIMM JHCIUIIMHAPHYIO OTBETCTBEHHOCThH, B TOM YHUCJIE
B BHJIE€ JOCPOYHOIO MPEKPALIEHUS €r0 MOJHOMOYH, 03HAYAET, YTO CYJbS MOXKET
ObITh MPUBJICYEH K JUCHUUIUIMHAPHOW OTBETCTBEHHOCTH 3a HapyUIEHUs, B
YaCTHOCTHU: 00sI3aHHOCTH COOJIOJATh MpaBUJIa STUYECKOTO NoBeaAeHUs (cTaThs 1);
TpeOOBaHUil, MPEABABIAEMbIX K 3BaHUIO CyIbH, B TOM YHCIE B JIOOOH CUTyalluu
COXpaHsTh JIMYHOE JOCTOMHCTBO, JIOPOXKUTh CBOEH 4YecThi0o W T.A. (cTaThs 3
Kognekca); mpaBuil MmoBeIeHUs CYyAbU IMPH OCYLIECTBICHUU MNPOPECCUOHATBHON
nearenbHocTH (Ty1aBa 2 Kojekca) U BO BHECHY)XEOHOU JearenbHOCTH (TiaBa 3
Konexca) u 1.n. Ilpu stom rnaBa 4 ykasanHoro Kopjekca, ycraHaBiuBaromas
OTBETCTBEHHOCTh ~ CYyAbM 3a HapylleHWEe €ero TpeOOBaHUW, COIEPKUT
€AVHCTBEHHYIO cTaTblo 11, mMeHyeMyro «/lMcUMIUIMHApHAs OTBETCTBEHHOCTh
CyIbW», YTO O3HA4aeT OTOXIECTBIECHHE HeicTByromMM KoaekcoM cynenckoi
TUKA JUCUUIUIMHAPHOIO MPOCTYNKA CYAbM C HApyLUIEHUEM UM IOJIOKEHHM
TUYECKOTO XapakTepa W OTOXAECCTBICHHE JUCLHUIUIMHAPHON M 3THYECKOU
OTBETCTBEHHOCTH CYbH.
3. Eme Oosee MMPOKYIO TPAKTOBKY MOHSTHUS «IUCUMILIMHAPHBIN MPOCTYHOK
CYIbU», BIEKYIIUNA B OTHOIIEHUU HErO TUCIUILIMHAPHOE B3bICKAHUE (B TOM YHCIIE
B BHJI€ JOCPOYHOTO TpeKpalieHus ero mnojaHomouwnii), gan BepxoBusii Cyn
Poccuiickoit @eneparun B noctaHoBieHuu Ilnenyma ot 31 mas 2007 roga Ne 27
«O mpakTHKe paccCMOTpEeHus Aesl 00 OCapuBaHUU PEIICHUN KBaTU(pUKAIIMOHHBIX
KOJUISTMM Cylel O TPHUBICUEHUM CyJIeld CyJaoB OOIIed MPUCAUKINN K
JWCIHTLINHAPHOH OTBETCTBEHHOCTIY, YKasas B myHKTe 2: «ITo cMpicmy cratbu 121
3akona Poccuiickoit denepanun «O cratyce cyaer B Poccuiickoit denepannmny»
N0/l TUCUMIUIMHAPHBIM NPOCTYNKOM, BIEKYILIMM IUCLUUIUIMHAPHOE B3bICKAHUE B
BUJIE TPEAYNPEXKICHUS WIM JOCPOYHOIO IPEKpPAlICHUs IOJHOMOYMIA CYIbH,
clielyeT NOHUMAaTh HE TOJIbKO HAPYIIEHHE HOPM Ha3BAaHHOTO 3aKOHA U MOJIOKEHUM
Kogekca cynelickod 3TUKHM, HO M HapylIeHHE OOIICTIPUHATHIX HOPM MOpaIH,

00s3aHHOCTEM TNpU OCYIIECTBICHUH TMPABOCYAMUS, MpaBWI TOBEACHUS TMIPH
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WCIIOJIHCHUH  WHBIX  CIY)KEOHBIX  OOS3aHHOCTE W BO  BHECTY>KeOHOM
JeaTelibHOCTH». PyKOBOACTBYsICh JaHHBIM yka3zaHuem BepxoBHoro Cyna
Poccuiickonn ®@enepannu, MpaBONPUMEHUTEIIM, BKJIOYas IMPEXKIEC BCEro CYICH,
BXOJSIIMX B COCTaB KBaIM(UKAIMOHHBIX KOJUIETUM CyJel, a Takke cyaeu
BepxosHoro Cyna Poccuiickoin @enepanuy U cyjiel — wieHOB J{uCIUIIIMHAPHOTO
Cy1eOHOr0 TPHUCYTCTBUS, 00s3aHbl (MMEHHO OO0S3aHbl, a HE TOJBKO MOTYT) IO
JUCHUIUIMHAPHBIM TMPOCTYNIKOM CYyJIbHM TOHUMAaTh BCE€ T€, B HEUCUUCIUMOM
MHOKECTBE, HApYIICHHs] OOIICTPUHATBIX HOPM MOpaiud, OOS3aHHOCTEH MpHU
OCYILECTBJIICHUU MPABOCYUs U MPaBUJI MOBEACHUS MPU UCTOJHEHUH CIY>KEOHBIX
00SI3aHHOCTE M BO BHECIY)XCOHOU JESATEIBbHOCTH, KOTOPhIE HAXOIATCS 3a
paMKaMH YperyJHpOBaHUsT M Ha3BaHbl 3akoHOM Pocculickoil ®enepauuu u
Konexcom cynenckomn 3TUKHU.

Takum o00pa3om, CylIECTBYIOIIEE HOPMATUBHO-TIPABOBOE pPEryJIUPOBAHHE
MO3BOJIIET TOJ TMOHITUEM «IUCUMUIUIMHAPHBIA MPOCTYIOK CYJIbW» IMOHHUMATh
Ype3BbIYAHO IIMPOKUI COEKTp AeCTBUH (0€30eHCTBUA) U MPOCTYIKOB CYJIbH KaK
B XOJIE OCYIIECTBJIICHUS] UM TIpaBOCYIus (BKJtOUas MPHUHATOE MO ey CyneOHoe
pelieHre), Tak M B CIyXeOHOW cdepe, HE CBSI3aHHOM HENMOCPEICTBEHHO C
OCYIIECTBICHUEM MPABOCYAMS, a TAK)KE BO BHECITY)KEOHOMN JESTEIHHOCTH.
B neme A.B.MaTiomeHKo ¢ €¢ CTOpPOHBI HE OBLIO HU HApyIICHWH B CIy)KeOHOMU
JEATEIIbHOCTH, HE CBSI3aHHOM HEMOCPEACTBEHHO C OCYIIECTBICHUEM IMPABOCYIUS,
HU HapylieHWH BO BHECIHy)KeOHOW nesTenbHOCTH. FEe mpuBieknum K
JTUCHUIUIMHAPHOW OTBETCTBEHHOCTH M JOCPOYHO JIUIIUIU MOJHOMOYHMHN CYIbU 3a
JEUCTBUS, COBEPIICHHBIE €0 TMPU  HEMOCPEIACTBEHHOM  OCYIIECTBICHUU
MPaBOCYIUS 10 KOHKPETHOMY CyIcOHOMY JIeTTy. DTH ACUCTBUS — HAPYIIICHUSI HOPM
MIPU BBIHECCHUU CYACOHOTO pEIICHUs — U SIBUJIUCHh €IMHCTBEHHBIM OCHOBaHUEM
JUCHUILUIMHAPHOTO B3bICKaHMs. CaMo ke HapyIIEeHUE HOPM IIPU IPUMEHEHUU €10 B
XO0JIe BBIHECEHUS peIIeHUs OBLJI0O YCTAHOBJCHO BBIMIECTOSIICH CyIAeOHOU
VHCTaHIHUEM.

[Ipu Takux oOcTosTENhCTBAX JIIOOOE CyneOHOEe pelieHne, BBIHECEHHOE

JO0OBIM CYJIbEH, €CJIM OHO OYJET OTMEHEHO BBIIIECTOAIICH Cy/1IeOHONM MHCTAHIUCH,
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MOXET ObITh (M JaXe JODKHO OBITh, €CIIH TMOJXOJUTh K  BOIPOCY
MOCJICIOBATEIHHO) KBATU(UIIMPOBAHO B KAYECTBE MUCIUILIMHAPHOTO MPOCTYIIKA,
MIOCKOJIBKY OHO, JaX€ C YYE€TOM KOHCTUTYLIMOHHO-IPABOBOTO HCTOJKOBAHUS
00XaTyeMbIX TIO0 HACTOSIIEMY JIeTy HOPM, MPOU3BEACHHOT0 KOHCTHUTYIIHMOHHBIM
Cynom Poccutickoit @enepanvu B [IocTaHOBIEHUH 110 JAHHOMY JI€JTy, LIEJTUKOM U
MOJHOCTBHIO TOAMNAAAET MOJ TMOHITHE «IUCHHUIUIMHAPHBIA IPOCTYIOK CYIbW»,
ONpEJENCHHOE, KaK IMOKa3aHo BbIle, 3akoHOM Poccuiickoii ®@enepauun «O
craryce cynei B Poccuiickoit @enepauun», KoaekcoM CyaelcKod STUKU U
[TInenymom BepxoBroro Cyna Poccutickon denepanuu.

YuuteiBas BBIIIEU3JIOKEHHOE, CUMTAIO, 4TO [TocTranoBnenue
Konctutynmonnoro Cyna Poccuiickoit @enepauuu 1no AaHHOMY A€y JOJDKHO
OBLIIO:

— NPU3HATh OCHOPEHHBIE IOJIOKEHUS, HAXOISAIIMECS B CUCTEMHOM €IUHCTBE
HOpPM, He cooTBeTcTByromMMU KoHcTtutynuu Pocculickoit @eaepanuu B CUILy UX
HEOMpeAeICHHOCTH;

— coJiep)KaTh TopydyeHue ¢eaepaTbHOMy 3aKOHOJATEN0 BO  HCIOITHEHHE
[ToctanoBnennss Koncturynmonnoro Cyna Poccuiickon ®Pepepamuu ot 28
dbeppans 2008 roga Ne 3-I1 u ¢ yuyerom mosoxkeHuid nanHoro IloctaHoBiIeHHS B
X0/le  pa3pabOTKM  3aKOHOAATENIBHOTO  aKTa,  COJEPXKAIEro  IEIbHBIN
OpraHU3allMOHHO-TIPAaBOBOM  MEXaHM3M  MPOHU3BOJCTBA,  CBSI3aHHOTO  C
JUCLUIUIMHAPHOW ~ OTBETCTBEHHOCTBIO  CYlIbH,  ONPEACIUTh  KPUTEPHUH,
MO3BOJIAIONINE OTACIUTh TMPU3HAKK JAUCIUIUIMHAPHOTO TIPOCTYINKA CY/bH,
COBEPIIECHHOTO (JOMYIIEHHOT0) UM TPU PACCMOTPEHUH KOHKPETHOTO CYIAeOHOTO
Jela W BBIHECEHHHM IO HEMY CYyJIeOHOTO pelieHus, W JODKHBIE TOBJIEYh €Tro
COOTBETCTBYIOIIYIO JIUCIHUIUIMHAPHYIO OTBETCTBEHHOCTh, OT TE€X IMPU3HAKOB
JUCHUIUIMHAPHOTO (M ATUYECKOT0) TMPOCTyNKa CylIbH, 3a COBEpUICHUE
(momyIieHne) KOTOPOro TpPH PACCMOTPEHUH KOHKPETHOTO CyAeOHOTO Jena |
BBIHECEHUU 110 HEMY CYJIeOHOTO PEIICHUS CYbs, KaK 3TO YCTAHOBJICHO MTYHKTOM 2
ctatbu 16 3akona Poccuiickoit @eneparuu «O craryce cyneit B Poccuiickoit

CDCI[CpaI_II/II/I», HE MOXXET OBITh IIPHUBJICYCH K KaKou-110o OTBCTCTBCHHOCTHU, CCIIN
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TOJIbKO BCTYINHBIIUM B 3aKOHHYIO CHUJTy TPUTOBOPOM Cy/a HE OyAeT yCTaHOBJICHA
BUHOBHOCTbH CY/IbH B MPECTYMHOM 3JI0YNOTPEOICHUN JTUOO BHIHECEHHH 3aBEIOMO
HENPaBOCYIHbIX IPUTOBOPA, PEIICHUS WIIM HHOTO Cy1€0HOr0 aKTa;
— yKa3aTb, 4YTO IPAaBONPUMEHUTENbHBIE pEUIEHUS M0 Jelly TIpaKIaHKU
A.B.MaTionieHko mojyiekaT NepecMOTPY B YCTAaHOBJIEHHOM IOPSIIKE, €CIU IS

9TOI'O HCT MHBIX HpCH?ITCTBI/Iﬁ.



