MmeHem
Poccunckon degepaumm

NOCTAHOBIEHUE

KOHCTUTYLUMOHHOIO CYOA POCCUANCKOWN ®EQEPALUN

no geny o npoBepKe KOHCTUTYLMOHHOCTU cTaTbu 266 TamoxeHHoro kogekca Poccuiickon depepaumu,
yacTu BTopou ctatbm 85 n ctatbmn 222 Kogekca PCOCP 06 agMUHUCTPaTUBHBLIX NPaBOHapPYLUEHNSIX B CBSA3N
c xanobamu rpaxgaH M.M.l"arnoeson u A.b.lMNecTpsikoBa

ropog Mockea 11 mapta 1998 roga

KoHctutyumorHein Cya Poccuickon ®Pepepaumm B coctase [lpeacepatensa M.B.barnas, cygen
O.M.Ametnctoea, H.T.BegepHukosa, H.B.Butpyka, [.A.lagxuesa, IO.M.Janunnosa, J1.M.>KapkosoWn,
B.[0.3opbknHa, A.Jl.KoHoHoBa, B.O.lyuuna, T.MopwakoBsor, O.N.TuyHoBa, O.C.XoxpsakoBown,
B.I.ApocnaBsuesa,

c yyactmeMm rpaxgaHuHa A.B.lNecTtpsikoBa, obpartmBlierocsa ¢ »xanobon B KoHCTUTYUMOHHbIN Cya
Poccunckon ®depepaumn, apsokata A.B.llectonanoBa - npegctaButens rpaxpgaHkn M.M.[arnoeson,
obpaTuBLuencs ¢ xanobon B KoHCTUTYLMOHHbIN Cya Poccuiickon ®epepaumnmn, JOKTOpa IOPUONYECKMX HayK
0O.B.JamackunHa 1 ageokaTta KO.A.Tumoxoea - npeactasutenen deaepansHoro CobpaHus,

pykoBOACTBYsACb cTatben 125 (yacTb 4) KoHctutyumm Poccunckon depepaumu, NyHKTOM 3 4actu
nepBou, YacTssMM BTOPOMN M TpeTben cTaTbk 3, YacTbio nepBon ctaTemn 21, ctatbamu 36, 74, 96, 97, 99 n 86
PenepanbHOro KOHCTUTYUMOHHOrO 3akoHa "O KoHctutyumoHHom Cyae Poccuickon ®egepauun’,

paccMoTpen B OTKPbITOM 3aceaHunn 4erno 0 NPOBEPKE KOHCTUTYLIMOHHOCTU cTaTbn 266 TamoXeHHoro
kogekca Poccunckon ®egepauun, 4Yactu BToponm cTtaten 85 u cratbm 222 Kogekca PCOPCP 06
aAMVHUCTPATUBHbIX MPaBOHAPYLLEHUAX.

lMoBoOOM K paccMOTPeHMIO Adena SIBUNUCb WHAMBWAYyarnbHble Xanobbl rpaxgaH M.M.[arnoesoi u
A.B.lMecTpsikoBa Ha HapylEHNE UX KOHCTUTYLMOHHBIX MpaB yKasdaHHbIMM HOpMamu TaMOXEHHOro Kogekca
Poccuickon ®epepaumm n Kogekca PCOCP 06 agMMHUCTPATMBHBLIX NPaBOHapyLUEHUsIX, KOTopble Obinu
NPUMEHEHbI B KOHKPETHbIX Aernax 3asBuTenemn.

OcHoBaHMEM K paccMOTPEHU0 gena sBunacb OBHapyXuBLUAACA HeonpedernieHHOCTb B BOMpoce O
ToM, cooTBeTcTBYOT nu KoHctutyumm Poccunckon Pegepaummn ocnapuBaemMble 3asiBUTENSAMU HOPMBb,
KOTOpble NPegoCTaBNSAT YMNOSTHOMOYEHHBIM OpraHam MCMoNHUTEenNbHOW Bnactu Poccuiickon depepaummn
npaso KoHdMCKaLUn MyLLIeCTBa rpaxiaH B Ka4ecTBe CaHKLMN 38 COBEPLLEHHbIE NPaBOHAPYLLEHUS.

Mockonbky 06e xanobbl kacalTcss OAHOIO U TOro XXe npegmerta, a UMEHHO BHecyaeOHoro nopsigka
KOHpMckauum mmylecTBa y cobCTBEHHMKA 3a COBEPLUEHHOE MM NpaBoHapylweHne, KoHcTuTyumoHHbein Cya
Poccuiickon ®epepauunun, pykoBOACTBYSCb cTaTbeit 48 depepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O
KoHctutyumonHHom Cype Poccuiickon ®epepauun”, coeguHun pgerna no 3TuM xanobam B OOHOM
npou3BoaCTBe.

3acnywaB coobuweHus cygen-goknagumkoB  J1.M.KapkoBon n  O.UM.TuyHoBa, o06bACHEHMUSN
npegcrtaBuMTenen CTOPOH, 3aKM4veHue 3KchepTa - JOoKTopa topuaudeckux Hayk J1.J1.MNonosa, MHeHue
cheumnanucta - KaHgugata ropuagndeckmx Hayk B.M.ManuHOBCKOW, BbICTYNSIEHMS MpurnawleHHbIX B
3acegaHve: oT [lenapTameHTa MO OXpaHe W pauuoOHaNbHOMY WCMONIb30BAHUKD OXOTHUYBMX PECYPCOB
MwuHMCTEpPCTBa CEnMbCKOro X03ancTBa U npopoBonbCcTBus Poccunckon depepaumm - A.A.TuxoHoBa, OT
ocynapcTBeHHOro TamoxeHHoro komuteta Poccuiickon ®depepaummn - A.A.HaymoBa, oT [eHepanbHoWn



npokypatypbl Poccuiickon ®epepauun - B.A.Mopososa u B.[.3anueBa, or MwuHUCTEpPCTBa OCTULMUM
Poccuiickon ®epepaumm - B.I.[apwwrHa, nccnegoeaB npeacTaBneHHbIe OOKYMEHTbl U MHble MaTepuansl,
KoHcTuTyumoHHbin Cya Poccuiickon ®egepaunm

yCTaHOBWI:

1. CornacHo crtatbe 266 TamoxeHHoro kopekca Poccunckon ®degepaumm HENPUHATME Mep MO
obecneyeHno BbINyCKka MMM MOMYYEHUA B pPacnopsbkeHUne B COOTBETCTBUM C TaMOXEHHbIM PEXMMOM
TOBapPOB M TPAHCMOPTHbLIX CPEOCTB, CPOK HAXOXAEHUSA KOTOPbIX Ha CKNnage BPEMEHHOrO XpaHeHUs MPEBbLICUN
YCTaHOBMEHHbIE NpeAenbHble CPOKU XpaHEeHUs, BNeYeT KOHMUCKaLMI0 TOBAapOB U TPAHCNOPTHbLIX CPeacTs,
SBNSIOLLMXCA HEMOCPEACTBEHHbIMW OObEKTaMM NpaBoHapyleHusa. [puMeHeHne 3TOM Mepbl, COrfacHo
ctatbe 365 TamoxeHHoro kogekca Poccuinickon ®egepaumn, OCYLLECTBASETCA TaMOXEHHbIMW OpraHamm
Poccuinckon degepaumu.

Mo nocTaHOBNEHUAM OOMMKHOCTHBLIX Ny, [yrNKOBCKOWM TaMOXHW, BbIHECEHHLIM HA OCHOBAaHUWN CTaTbu
266 TamoxeHHoro kogekca Poccuinickon Pepepaumu, ObINMM KOHMUCKOBaHbI MOMELLEHHblE Ha cknapg
BPEMEHHOIO XpaHeHUs1 KapTuHbI, NpuHagnexawme rpaxagaHke M.M.[arnoeBon, KoTopasa He 3aBepLunna B
Hagnexalwimn Cpok nx TamoxxkeHHoe ocdopmneHue. B ceoen xxanobe B KoHctutyuuoHHein Cyg Poccunckonm
depepaumun 3asBUTENbHMLA YTBEPXOAET, 4YTO YCTAHOBMEHME B KadeCTBE Mepbl agMUHUCTPATUBHOIO
B3bICKAHWA 32 HapyLUEHME pexrMa CKknaga BPEMEHHOro XpaHeHUst KOH(MCKaLMnM UMyLLecTBa No peLleHnto
aAMUHUCTPATUBHbIX OPraHoB NpoTuBopednt ctatbam 35 (4acTb 3) u 55 (vacTe 3) KoHcTuTyumm Poccuickom
depepaumu, 3aKpennaoLWLNM rapaHTMM NpaBa YacTHOW COOCTBEHHOCTMW.

2. Yactb BTOpas ctatbk 85 Kogekca PCOCP 06 agMMHUCTpaATUBHLIX NPaBOHapYLUEHNSIX B Ka4ecTBe
CaHKuMn 3a rpyboe wunm cucTemaTUyeckoe HapylleHue MNpaBui OXOTbl MpefycMaTpuBaeT Hapsigy C
HanoxeHneM wTpadga nMbo nuweHnem npasa 0XOTbl BO3MOXHOCTb KOH(pMCKaLMM HAXoOaLWmUXCa B JIMHHON
COOCTBEHHOCTW HapYyLUUTENS PYXEN U OPYrMX OPYOMA OXOTbl. YKa3aHHble agMWHUCTPATMBHbIE B3blCKaHMWS
NPUMEHSIIOTCS, CornacHo cratbe 222 paHHoro Kopekca, OOMMKHOCTHbIMU MMUAMU  agMUHUCTPATMBHbIX
OpraHoB, OCYLLECTBMSOLWMNX rocyaapCTBEHHbIN HAaA30p 3a cObnoaeHnemM npaBusl 0XoTbl.

Ha ocHoBaHum yactn BTOponm ctatbm 85 u cratbm 222 Kogekca PCHPCP 06 agmunHMCTpaTMBHBIX
npaBoHapyweHunsx rpaxgaHuH  A.B.llectpskoB 6bin nogBeprHyT wTpady C  KOHdMcKaumen
npuHagnexawero emy pyxbs. Ero xanoba Ha pelleHve COOTBETCTBYIOLLErO OOIMKHOCTHOro nuua 6bina
ocTaBfneHa panoHHbIM cydom 6e3 yaosneTBopeHus. B cBoem obpaweHun B KoHCTUTyumoHHbIN Cya
Poccuinckon ®epepaumun 3asBuTenb MNPOCUT MPOBEPUTb KOHCTUTYUMOHHOCTb 3TUX HOPM, MOCKOMbKY
nonaraet, 4TO NPeAyCMOTPEHHas MMM BO3MOXHOCTb KOH(uMcKauum umylwlectsa 6e3 pelleHuns cyga
npoTtuBopeumnT ctaTbe 35 (4acTtb 3) KoHcTuTyumm Poccuinckon degepaumu.

3. TamoxeHHbIn koaekc Poccuiickon depepaumm (NyHkTbl 4 1 6 ctatbn 242) n Kogekc PCOCP 06
aAMVHUCTPATUBHbIX NPaBoHapyLleHusax (MyHKT 5 yacTu nepBon ctatbh 24, ctatbs 29) UCXOAAT U3 TOTO, YTO
KOHUCKaUUSA Kak BUL agMUHUCTPATUBHOINO B3bICKAHUA COCTOUT B MPUHYAUTENbHOM 6e3BO3ME3aHOM
obpaweHnn B COOCTBEHHOCTb TrOCygapCTBa WMYyLLECTBa, $SBMBLUErOCA OpyAMEM WU CPenCTBOM
COBEpLLEHUS, a TaKkKe HeNnocpeacTBEHHbIM NPeAMETOM NPaBOHAPYLUEHUS, T.€. UMYLLECTBA, UCNONb30BaHNE
KoToporo nubo 3anpeLyeHo, NMbo NPOTUBOMPABHO MO APYrMM NPUYUHAM.

OT koHWCKaUMM KaK Mepbl OpUOMYECKOW OTBETCTBEHHOCTWM 3a COBEpLUEHHOEe NpaBOHapyLleHue,
npuBoOASLLEN K NULLIEHNI0 COBCTBEHHUKA NPaB Ha onpefeneHHoe MMYLLEeCTBO, OTNNYaeTCca u3batue (apecr)
mMaTepuanbHblX OOBEKTOB COOCTBEHHOCTWM Kak MnpoueccyanbHas Mepa obecneveHuns npov3BoacTBa Mo
genam o6 aaAMUMHUCTPATMBHBIX NPaBOHAPYLUIEHUSX W HapYLUEHUAX TaMOXEHHbIX NpaBurl, NpUMeHsemas B
ToM uucne gns obecneveHus nocnegywolien koHduckauum (ctatbn 327 n 340 TamMOXeHHOro koaekca
Poccunckon ®epepauun, crtatbs 231 Kogekca PCOPCP 06 agMMHUCTPATUBHBLIX MNpPaBOHAPYLUEHUSX).
NsbsaTne (apecT) mmyLlecTBa, OCYLECTBASEMOE TaMOXEHHbIMU W WMHbIMU OpraHamy WCMOSNTHUTENbHON
BMacTu, TOXe B OnpederneHHOW CTEMeHW OorpaHnynBaeT npaBo COOCTBEHHWMKA BnageTb, MOMb30BaTbCs U
pacrnopsxaTbCs MM, HO He MopoXgaeT nepexoda npasa COBCTBEHHOCTM K rocygapcTBy. [loaTomy Takoe
n3bdaTMe (apecTt) npomsBoamTcs 6e3 cyaebHOro peLleHusi, 4YTo He NPEensTCTBYET ero obxanosaHuio B cyae.

MpaBoBasi NO3uLMA O OOMYCTUMOCTM M3bATUS MMYLLECTBa NPWU Hanu4yuum rapaHTum MocrepyloLero
cynebHoro koHTpons BbipaxeHa KoHcTuTyumnoHHbiM Cygom Poccuinckonn ®egepauuy B NOCTAHOBNEHUM OT
20 maga 1997 roga no geny O MNpoBepKe KOHCTUTYLIMOHHOCTU MYHKTOB 4 n 6 ctatbn 242 n ctatbu 280
TamoxxeHHoro kogekca Poccuiickon ®epepauun. Bmecte ¢ Tem B AaHHOM NOCTaHOBMEHUU YyKa3blBaeTcs,
4yTO "aKT cyga sIBNSETCA MTOTOM peLUeHWst BOMpoca O NUWEHMU nuua ero umyllectsa”. CnegoBaTtenbHo,
TONBbKO C BbIHECEHWEM COOTBETCTBYIOLLEIO CyAeBHOro pelleHnst KoHUcKaums MOXeT paccMaTpuBaTbCsl Kak
Mepa Ipuanveckon OTBETCTBEHHOCTH, BreKyLas yTpaTy COGCTBEHHUKOM €ro MMyLLIeCTBa.



4. MNpepycmoTpeHHasn ctaTbern 266 TamoxeHHoro kogekca Poccuiickon ®enepauumn caHKumst B Buae
KOH(pMCKauum TOBApOB W TPaHCMOPTHbIX CPEACTB, SBMSIOWMXCSH HENnoCpeACTBEHHbIMU OObekTamu
(MpegmeTamun) npaBoHapyLleHWsl, nNpeacTaBnseT cobov mMepy aaMWHUCTPATMBHOW OTBETCTBEHHOCTU 3a
HapyLleHne pexuMa CKnaga BPEMEHHOrO XpaHeHus. YKasaHHOoe OesiHue, UCXOAsl U3 CMbIcna cTtaTbu 266 B
ee B3auMOCBSA3N C ApYrnMn cTaTbsiMu TaMOXeHHOro kogekca Poccuiickon denepaumm, a Takke M3 CMbICNa,
npugaBaemMoro 9TUM HOpMaM MPaBONPUMEHUTENBHON MPAaKTUKOW, COCTOUT B  HEBLINOMHEHUM B
YCTaAHOBMEHHbIE CPOKU XpaHeHus TpebOoBaHWU, OTHOCALUMXCA K TaMOXEHHOMY OMOPMMEHUI0, BKIOYast
ynnaty TaMOXeHHbIX NraTexen WM AeknapupoBaHWe TOBApOB WM TPaHCMOPTHbIX CPeacTB, yem Obl 3TO
HEBbINOMHEHME HUM BbINO BbI3BAHO.

Mexay Tem Hes3aBeplUeHME TaMOXEHHOW npouenypbl MOXEeT MMETb MEeCTO He TONbKO B CBSI3M C
NPOTMBOMPABHbLIM MOBEAEHWEM HAPYLUMTENS, HO M MO OPYrMM MpuUYMHaMm, B TOM 4YMCIie OOBLEKTUBHOIO
xapaktepa. OgHako cTtatbs 266 TamoxeHHoro kogekca Poccurickon degepaumm He NO3BOSISIET NPOBECTU
Takoe pasrpaHuveHMe W, cnegoBaTeribHO, He WCKMo4YaeT MNpPOU3BONIbHOE MPUMEHEHUe KoHdUcKauum
MMyLLEeCTBa M B Criyyasix, KOrga npoTMBOMNpPaBHOE AesiIHWE OTCYTCTBYET, T.e. 6e3 3aKOHHbLIX OCHOBaHWWA,
yCTaHoBMeHHbIX ctatbamu 230, 231 n gpyrummn HopMmammn TamMoXXeHHOro kogekca Poccuiickon ®egepaumn.

B TO e Bpemsi oTAenbHble HapylleHWss TaMOXEHHOW npouenypbl, B 4aCTHOCTM Heynnarta
TaMOXEHHON MOLWNUHbI NMBO0 HedeknapvpoBaHWe TOBApOB M TPAHCMOPTHbIX CPeacTB, NPenyCMOTPEHbI
TamoxeHHbIM kopekcoM Poccuiickon depepaumm B KadeCTBE CaMOCTOSITENbHbIX BUOOB AESHUMN, He
CBsi3aHbl CO CTOSb CYPOBBIMW MepaMM, Kak KOHUCKaLUa nepeMeLaemMoro Yepes rpaHuly nMmyLlecTsea, n Bo
MHOIMX Cryyasax BReKyT NuWb HanoxeHue wrtpada. Oucnosmuma xe ctatbn 266 TamoXeHHOro kopekca
Poccuiickorn ®egepaumm no3sonisieT TaMOXEHHbIM OpraHam MpPou3BOSIbHO, B HApYLLEHNE KOHCTUTYLUOHHOIO
npuHUMna paeeHcTBa (ctatbs 19, yactn 1 n 2, KoHctutyumm Poccunckon Pepepaumm) pacnpocTpaHaTb
npuMeHeHne KOHMUCKaAUUM U Ha yKasaHHble NMpaBOHAPYLUEHMWS, XOTA MO 3aKOHY OHa B TaKMX Clyyasx He
[JOMKHa Ha3Ha4YaTbCs B KAYeCcTBe CaHKLUN.

Kpome TOro, aucnosuvums crtatbn 266 TamoxeHHOro kogekca Poccuinckon Pepepaumm Hocut
OTCbINOYHBIN XapakTep, B HEW HENoCPeACTBEHHO He um3naratTcs TpeboBaHus, HEBbINOSIHEHNE KOTOPbIX
BrneyeT KoHduckaumo. Mpm aToM Ans TOro, YTobbl YCTAHOBUTL HApyLUEHWE pexuma ckrnaga BPEMEHHOro
XpaHeHus1 U NpuBneYb K OTBETCTBEHHOCTM Ha OCHOBaHWW AaHHOW HOPMbI, Heobxoaumo obpalwatbecs He
TONbKO K APYrMM cTaTbsiM TaMoxeHHoro kogekca Poccuinckon degepaumm, HO M K NOA3aKOHHBbIM akTaMm, Tak
kak TamoxeHHbI kogekc Poccuiickon ®egepauun npegocTaBnseT CamMMM TaMOXEHHbIM OpraHam npaso
yCTaHaBMnMBaTb MHblE, MOMUMO MPSAMO NEePEYNCIIEHHbIX B HEM, TaMOXEHHbIe NpaBuia U 0TBETCTBEHHOCTb 3a
NX HapyLleHue.

CnepoBatenbHoO, NpefyCMOTPeHHbIA B cTaTbe 266 TamoxeHHoro kogekca Poccuiickon ®depepaunm
TaMOXEHHbIV PEXUM MOXET PErynupoBaTbCA HE 3aKOHOM, @ PELUEHUSIMU TaMOXEHHbLIX OpraHoB, KOTOPbIM
TEM camMblM NPedoCTaBNATCS LIMPOKAE AUCKPELMOHHbIE MOSIHOMOYMS, [Oalolne BO3MOXHOCTb
haKTUYECKOro pacLUMpPEeHUs OCHOBaHUIN MNPUBMEYEHUA K OTBETCTBEHHOCTM U MPUMEHEHUsT B KavecTBe
CaHKUUM KOHJMCKauun umyliecTtea. Takum obpasom, OUCNO3NLMSA OaHHOW HOPMbl, HE YyCTaHaBnvBas
3apaHee TOYHble YCMOBUS, MPU KOTOPbIX MOXET MMEeTb MECTO OTBETCTBEHHOCTb 3a HapylLUeHMEe pexuma
CKrnaja BPEMEHHOr0 XpaHeHus, T.e. SABMSASACb HEeOoNpedeneHHOW, MNO3BOMsieT BBOAUTb OrpaHUYEHUs
KOHCTUTYLIMOHHOTIO NpaBa COOCTBEHHOCTUN HE TOMbKO 3aKOHOM.

5. OueHuBas HapylleHue TeX WU UHbIX TaMOXEHHbIX MpaBWUil Kak NpOTMBOMNpaBHOE OesiHWe, a
MMEHHO Kak aOMWHUCTPaTWMBHbIA MPOCTYMOK, W npedycMaTtpuBas Heob6XoOMMOCTb  MNMPUMEHeHUs
COOTBETCTBYIOLUUX MEP rOCYAAaPCTBEHHOTO MPUHYXOEHUA B BuAe aAMUHUCTPATUBHON OTBETCTBEHHOCTH,
3akoHogaTenb o6s3aH cobnoaaTe COoTBETCTBYIOWME TpeboBaHusA KoHcTuTyumnm Poccuiickon degepaumm.

CornacHo ctatbe 35 KoHctuTyuum Poccuiickon ®denepaumm npaBo 4YacTHOM COGCTBEHHOCTU
OXpaHAeTCHd 3aKOHOM (LlaCTb 1), U HUKTO He MOXeT ObITb NMULLEH CBOEro nvyuiecTtea MHaye Kak no peleHuro
cyna (4actb 3). 3akpenneHHble B Ha3BaHHbIX KOHCTUTYLMOHHBLIX TMOJIOXEHUSIX TrapaHTuM npasa
COBCTBEHHOCTW MPEeAOCTaBNSATCA B OTHOLIEHWM MMYLLECTBA, KOTOPOE MpUHaAnexuT cybbektam npasa
COOCTBEHHOCTU Ha 3aKOHHbIX OCHOBaHUSIX.

MpaBo 4acTHOM COOCTBEHHOCTU, He SBNSASCb aOCOMOTHLIM, MOXET OblTb OrpaHNYeHO 3aKOHOM.
OpHako npu 3TOM Kak cama BO3MOXXHOCTb OrpaHUYEHNIA, TaK U UX XapakTep OnpeaenstoTca 3akoHogaTenem
He npousBonbHO, a B cooTBeTcTBUM ¢ KoHcTutyuuen Poccuiickon depepaumn. CornacHo ee ctatbe 55
(yacTb 3) npaBa u cBoboabl YeroBeka WM rpaxgaHuHa MoryT ObiTb orpaHudeHbl hefgepanbHbiM 3aKOHOM
TONbKO B TOW Mepe, B KaKOW 3TO HeOOXOAMMO B LEMAX 3alUWUTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS,
HPaBCTBEHHOCTM, 3[40POBbSA, MPaB M 3aKOHHbIX MHTEPECOB APYrMx nuu, obecneyeHnss 0OOPOHbLI CTPaHbl U
©e3onacHoOCTU rocyaapcrBa. [JOCTWXKEHUIO 3TUX LIENen CIyXUT U TaMOXEHHOE perynupoBaHue, BKMYas
yCTaHOBMeHHble TamoXeHHbIM kogekcom Poccunckon degepaunm Mepbl lOpranyeckon OTBETCTBEHHOCTH, B



TOM YUcCre CBA3aHHble C orpaHn4eHunem npasa COBCTBEHHOCTMW.

OgpgHako, no cmbicny ctatbn 55 (4actb 3) KoHctutyumm Poccunckon depepaumm, ncxogs M3 odLmx
NPUHUMNOB NpaBa, BBeAEHME OTBETCTBEHHOCTU 3a aAMUMHUCTPATUBHbLIN MNPOCTYMNOK (TaMOXEHHoe
npaBoHapyLLleHWe) U YCTaHOBMNEHWE KOHKPETHOM CaHKUUKW, OrpaHMYMBalOLLEN KOHCTUTYLIMOHHOE MpaBso,
OOIMKHO OTBeYaTb TpeboBaHMsM cnpaBeanMBOCTU, OblTb COpa3MEpPHbIM KOHCTUTYLIMOHHO 3aKpenneHHbIM
Lensm 1 oxXpaHaeMbIM 3aKOHHbIM UHTEPECaM, a Takke XapakTepy COBEPLUEHHOrO AeAHUS.

YcTaHoBneHne KOHMUCKaLMM TOBApOB W TPAaHCMOPTHbIX CPEACTB B KayecTBE CaHKuMM 3a
npeaycMoTpeHHoe B cTatbe 266 TamoxeHHoro kogekca Poccunckon ®epepauum TamoXeHHOe
npaBHOHapyLlleHne He MoXeT OblTb NPU3HaAHO COOTBETCTBYHOLUMM YKa3aHHbIM MPaBOBbIM MPUHLUUMNAM.
Oncrnosnuma gaHHOW HOPMbl HE UCKMYaeT MPOM3BONbHOE MPUMEHEHME KOHMCKauuM npu OTCYTCTBUU
NPOTUBOMNPaBHOIO NoBeAeHusi, NIMO0 BMECTO CaHKLUA, NPeAyCMOTPEHHbIX 3a Takue Xe HapyLleHns pexuma
TaMOXXEHHOro odOpMITEHUST ApyrMMn HopmamMu TaMoXeHHoro kogekca Poccuickon ®epepauunn, nmbo B
OTHOLUEHMN [OesiHWWA, OTBETCTBEHHOCTb 3a KOTOpble YCTaHAaBMMBAETCA HE 3aKOHOM, a MOA3aKOHHbLIMM
akTamu. BO3MOXHOCTb NULIEHNsi COOCTBEHHMKOB MEepeMeLlaemMoro Yepes rpaHuly UMmyllecTBa npu 3Tux
yCNoBusAX NpeactaBnsgeT cobon orpaHUYeHne KOHCTUTYLIMOHHOro npasa 4acTHOW COBCTBEHHOCTU, KOTOpoe
SABNSAETCHA HecnpaBennvBbIM, HECOPa3MEPHBIM 1 K TOMY Xe HeJOnyCTMMbIM C TOYKU 3peHust TpeboBaHui K
3aKOHHOW (hopMe TaKoro pofa orpaHu4eHnn, 4To npotTmeopeyumnT ctatbam 19 (yactn 1 n 2), 35 (yactb 1) n 55
(vactb 3) KoHctuTtyumm Poccuinckon depepaunn.

YkasaHHoOe, oQHaKo, He 3aTparvBaeT BbiTekarowmne 13 nyormMyHo-NpaBoBbIX OTHOLWEHWI MOTHOMOYUS
TaMOXEHHbIX OpraHOB OCYLLUECTBMNSATb Mepbl MO PacropsiKEHUI0 HAaXOASLWMMUCS Ha CKrade BpPeMEHHOro
XpaHeHusi npegmeTamu, NGO 3anpelleHHbIMU K obpalleHunto, NMnGo B Tex criydasix, korga MMeeT MecTo
hakTyeckMit 0oTkas oOT WMyllecTBa. OTWM Mepbl, He CBsi3aHHble HU C OTBETCTBEHHOCTbIO 3a
aAMUHUCTpPaTMBHOE NpaBoOHapYLUEeHWe, HU C NIMLLIEHNEM 3aKOHHbLIX COOCTBEHHMKOB NMpaBa Ha MMYLLECTBO U,
criefoBaTefibHO, He sBRnswowWMecss KoHduckaumel, MoryT ObiTb oGXanoBaHbl B cyg B Nopsiake
nocneayoLiero cynebHoro KOHTpors.

6. MpuHagnexallee rpaxgaHnHy A.B.MNecTpsikoBy pyxbe OblNI0 KOH(PMCKOBAHO Ha OCHOBaHUWM YacTu
BTopon ctatbm 85 Kopgekca PCOCP o6 agMumHMCTpaTuBHBIX MpaBoHapylieHusax. [locTaHoBNeHue o
KOH(pMCKaLmnn BbIHECEHO agMUHUCTPaTUBHBIM OPraHoOM B COOTBETCTBUM CO cTaTben 222 aaHHoro Kogekca B
YNpPOLLEHHOW MpoueccyanbHOW npoueaype, He npegycmatpuBalolleri paccMOTpeHne dena cyaom. Takum
obpasom, rpaxgaHuH A.B.lMecTpgkoB Ha OCHOBaHUM YyKa3aHHbIX Hopm Kopgekca PCOPCP 06
aAMUHUCTPATMBHBIX MpaBOHapYLLUEHUAX, TaK Xe Kak rpaxgaHka M.M.larnmoesa Ha ocHoBaHWK cTaTbh 266
TamoxeHHoro kogekca Poccunckon ®eaepauumn, O6bin NULIEH CBOErO uMmylllecTBa 6e3 cynebHoro pelueHus.
OT0 NpoTMBOpeYnT 3aKkpenneHHbIM B ctatbe 35 (YacTb 3) KoHcTutyuum Poccuiickon depepaumm cynebHbim
rapaHTMsaM npaBa COOCTBEHHOCTW, KOTOpble KOPPECMOHAVPYIOT HOpMaM MeXAyHapodHOoro npaea,
npegycMaTtpuBatoLLmM, B HaCTHOCTH, MPaBO KaXJ0ro nNpu onpeaeneHun ero npae u 0683aHHOCTEN B KaKOM-
nmbo rpaxgaHCKoOM rnpouecce Ha crnpaBeanuBoe M nybnuyHoe pasbupaTtenbCTBO Aena KOMMETEHTHbIM,
He3aBUCMMbIM 1 BeCNPUCTPACTHBIM Cy4OM, CO34aHHbIM Ha OCHOBaHUK 3akoHa (cTaTtbst 14 MexayHapogHoro
nakTa o rpaxgaHCKux 1 NonMTMYecknx npaeax ot 19 aekabps 1966 roga).

Mpegnucanmne ctatbun 35 (Yactb 3) KoHctutyunm Poccuickon ®egepauum 0 NULLEHUN UMYLLIECTBA He
MHaye Kak No pelleHuio cyda sBnsieTca obssaTenbHbIM BO BCEX Cryvasx, Korga BCTaeT BOMPOC O
NPUMEHEHMUN CaHKUUWM B BuAe KoHdMckaumm nmyulecta. CoctosBlueecs no xanobe A.B.MNecTpskoBa Ha
AEeNCTBUS aAMWHUCTPATMBHOIO OpraHa, KOH(UCKOBAaBLUEro mMpuHagnexaliee emy pyxbe, cygebHoe
pelleHVe He SABMSETCA [AOCTaTOYHbIM C TOYKM 3peHust obecneyeHus cyaebHbIX rapaHTui npasa
cobCTBEHHOCTM, MOO OOHAa TOMbKO BO3MOXHOCTb Takoro o06XanoBaHWs He WCKMYaeT nuweHne
cobcTBeHHOCTM 1 6e3 cyaebHoro pelueHus. TeM cambiM CTaBUTCS NOA Yrpo3y CyLEeCTBO KOHCTUTYLIMOHHOM
cyaebHoM rapaHTMu npaBa 4acTHOW COOCTBEHHOCTW, Tak Kak KOH(MUCKauuMs, BrieKkywas nepexoq npasa
COBCTBEHHOCTY Ha U3BbATOE Y HapyLIMTENsl UMYLLECTBO K rOCYyAapCTBY, OOJIKHA OCYLLECTBASATLCS TOMbKO NO
peLueHunto cyaa.

[lo BblHeceHus cyaebHOro pelueHuns AOMKHOCTHbIE Nuua, peanusylolime yCTaHOBMEHHbIE 3aKOHOM
MOMTHOMOYMS MO MPMMEHEHMIO MPEBEHTUBHbLIX Mep B Uensx obecneyeHus npousBoacTBa no gernam o6
agMUHUCTPaTMBHBIX MNpPaBOHAapyLUeHusiXx, B TOM uucrne Ana obecrneyvyeHus BO3MOXHOW KOHdUCKaLmm
COOTBETCTBYIOLLEr0 MMYLLECTBa, BrpaBe MU3bIMaTb Y HapyLUUTENs BELM U JOKYMEHTbI, Hanaratb apecT Ha
MMYLLECTBO, 3aJepXuBaTb TPaHCMOPTHbIe cpeacTBa U T.4. UMEHHO MOTOMY, UTO BCe nofobHble Mepbl, He
ABMNSAACL CaHKUMEWN 3a COBEPLUEHHOE NpaBoHapyLlleHWe, He CBA3aHbl C NuleHnem mmyliectsa. B MoMeHT
N3bATUA HE MOryT CYUTATBLCA YCTAHOBMEHHBIMU HW CaMO [AesiHWe, HW BUHOBHOE ero coBeplueHue. ITu
obcToaTenbcTBa TPeOyOT Mocneaylowero pacCMOTPEHWs M OOKasbiBaHMS B Haanexallen npoueaype,
0COBEHHOCTN KOTOPOW 3aBUCAT OT Xapakrepa BO3MOXHOWN CaHKLMK, MOCKONbKY €0 onpeaensercs CyLecTso
OrPaHMYEHUN KOHCTUTYLUMOHHBIX MpaB. B To xe BpeMs BbiTekawllee 3 ctatbn 46 (4actb 2) KoHCTUTyumm



Poccuiickon ®epepaumm npaBo obxanoeaTb B Cyd JtoOble peleHust U OENCTBUS OPraHoB U UX
OOIDKHOCTHBIX 1ML, MOXET WCMOSb30BaTbCA [PaxgaHaMuM Ha BCeX CTaausix aAMWHUCTPATUBHOMO
MPOM3BOACTBA M NO OTHOLLEHUIO K MepaM 0BecneynTenbHOro xapaktepa, T.e. A0 NPUMEHEHMST CaHKL WA

Mpeanucanue ctatbun 35 (Yactb 3) KoHcTuTyumm Poccuiickon ®epepaumm o0 nUweHnn numyLlectsa He
MHaye Kak Mo pelleHuio cyaa, $BnAsCb rapaHTMen npaBa CoOGCTBEHHOCTW, 00s3biBaeT OpraHsbl,
paccmatpuBalowme fena o6 agMWHUCTPATMBHBIX MNPaBOHAPYLUEHUSIX, MNPU NPUBMAEYEHUN rpaxaaH K
otBeTcTBEHHOCTM Mo cTtatbe 85 Kopgekca PCOPCP 06 agMuHUCTpaTUBHLIX MpPaBOHApYLUEHUAX B Criyyaax
KOHUCKauun nmyliectsa obecneumsatb cobnogeHne cygebHon npouenypsl.

Taknm obpasom, nonoxeHnss ctatbh 266 TamoxeHHoro kogekca Poccuiickon ®epepauun,
npuMeHeHHoN K rpaxxgaHke M.M.["arnoesoi, 1 vyactu BTopown ctatbh 85 1 ctatbn 222 Kogekca PCOCP o6
aQMVHUCTPATMBHBIX MPaBOHAPYLUEHUSAX, MPUMEHEHHbIX K rpaxaaHuHy A.B.lMecTpskoBy, Aonyckawowue
KOH(oMCKALMIO Kak Mepy OTBETCTBEHHOCTU 3a NpaBOHapYLUEHNE, YTO CBSI3aHO C NIULIEHMEM COOCTBEHHMKOB
MMyLLECTBA Ha OCHOBaHWW BbIHECEHHLIX BO BHecydebHOW npoueaype peLlieHuid, OorpaHuynBatoT
BO3MOXXHOCTW rapaHtupoBaHHoi KoHcTuTyumen Poccuiickon depepauun Hagnexawen cygebHon 3awmTbl
npasa COOCTBEHHOCTM.

Mcxoas us M3nNoXeHHOro M pykOBOACTBYSACH YacTsaMM MEPBOM M BTOpPOW ctatbun 71, ctaTbamm 72, 75,
79 n 100 PepepanbHOro KOHCTUTYUMOHHOTO 3akoHa "O KoHctutyumoHHoM Cyge Poccuiickon ®epepaunn’,
KoHcTutyumoHHbeii Cya Poccuiickon ®epepauun

NOCTaHOBUIT.

1. NpwnsHaTe He cooTBeTCcTBYOWEN KoHcTuTyummn Poccuiickon ®epepauun, ee ctatbam 19 (4actm 1 m
2), 35 (yactn 1 n 3) n 55 (yactb 3), ctaTtbio 266 TamoxxeHHOro kogekca Poccuiickon ®enepauumn NoCTonbKY,
MOCKOJSIbKY OHa MmpefycMaTpuBaeT B KadecTBe Mepbl afMWHUCTPATMBHOW OTBETCTBEHHOCTWU KOH(UCKaLMIO
TOBApOB M TPAHCMOPTHbLIX CPEACTB, Ha3HavYaeMyo 6e3 cyaebHOoro peleHuns 1 SBnstoLLYHCS HECOPa3MEpPHOW
OEesHUI0, yKa3aHHOMY B JaHHOW cTaTbe.

2. MpunsHaTb He cooTBeTcTBYOWUMU KOoHCTUTYuumn Poccuickon depepauun, ee ctateam 35 (Yactm 1
n 3) n 55 (yacte 3), yactb BTOpYytO ctatem 85 n cratbio 222 Kogekca PCOCP 06 agMuMHUCTpaATUBHbBIX
NpaBOHapPYLLIEHUSIX B TOW Mepe, B Kakon OHW B UX B3aMMOCBSA3WN OOMYCKaOT NpUMeHeHne KoHduckauun 6es
cynebHoro peweHus. [pegycMoTpeHHas 4YacTeto BToponm crtatem 85 Kopgekca PCOCP 06
aAMVHUCTPATUBHbIX NMPaBOHaPYLUEHUSAX KOHUCKALUS BO BCAKOM Cryvyae MOXEeT MPUMEHSATbLCHA TOMbKO B
cyaebHom nopsagke. 3TUM He 3aTparMBalTCA MOMHOMOYMS aAMUHUCTPATUMBHBIX OPraHoB, YKa3aHHbIX B
ctatbe 222 Kogekca PCOCP 06 agMUHUCTPATUBHBIX NPaBOHAPYLUEHUSIX, MO HANOXEHUIO OPYrUX, MOMUMO
KOHprckauum, agMUHUCTPaTUBHbBIX B3bICKAHWUIA, NPeAYCMOTPEHHBIX YacTbio BTOPON ero ctaTtbn 85.

3. CornacHo uvactu BTopon ctate 100 depepanbHoro KoHCTUTYuMOHHOro 3akoHa "O
KoHctutyumonHom Cyge Poccwuiickon ®epepaumn" gena rpaxgaH M.M.arnmoeson n A.B.lMecTtpskosa,
paspeLleHHble Ha OCHOBAHWUN NPU3HAHHBLIX HEKOHCTUTYLIMOHHBIMM NOSIOXKEHUIN, COOTBETCTBEHHO, CTaTbn 266
TamoxeHHoro kopgekca Poccwuiickon ®epepauumn un ctaten 85 (vactb 2) u 222 Kogekca PCOCP o6
aAMVHUCTPATUBHbLIX  NPaBOHAapyLleHusX, nognexar nepecMoTpy  KOMMETEHTHbIMW  opraHamm B
YCTaHOBMEHHOM NopsiaKe.

4. CornacHo 4acTtaMm nepBon M BTOpou ctatbu 79 PenepanbHOro KOHCTUTYLIMOHHOro 3akoHa "O
KoHcTutyumoHHom Cyae Poccunckon ®epepaummn” HacTosdlee NMocTaHOBNEHNe SBNAETCA OKOHYaTENbHbIM,
He MnoanexuT obXxanoBaHuio, BCTynaeT B CUINY HEMEeOJIeHHO MOocfe ero MnpoBO3rMalleHusi, OencTByeT
HenocpeacTBEHHO U He TpebyeT noATBepXXAEHMS OPYrMMU OpraHamun 1 AOSMKHOCTHBIMU NIULLaMU.

5. CornacHo ctatbe 78 ®degepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHctuTyumoHHom Cygae
Poccuiickon ®egepaunn” HacToswee NocTaHOBNEHNE NOANEXMUT He3aMeannTeribHOMy onyGrMKOBaHWIO B
"CobpaHumn 3akoHogaTtenbcTBa Poccuiickon ®Pepepaummn” n "Poccuiickon rasete”. [NocTaHOBNEHNE OOMKHO
ObITb Takke onybnukoBaHo B "BecTHuke KoHctutyumnoHHoro Cyga Poccuinckon depepaummn”.

MpencenarensCTBYOWUA -
cyabs KoHctutyuunorHoro Cyna
Poccunckon ®egepaumn
M.B.Barnan

Cyapum
KoHcTutyumoHHoro Cyga
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Ne 8-T1

OCOBOE MHEHUE
CYAbW KOHCTUTYLMOHHOIO CYAA POCCUANCKOW ®EAEPALIUA
H.B. BUTPYKA MO AENY O NPOBEPKE KOHCTUTYLIUOHHOCTH
CTATbM 266 TAMOXEHHOIO KOOEKCA POCCUUCKON ®EOEPALIUM,
YACTU BTOPOWN CTATbM 85 U CTATbU 222 KOOEKCA PC®CP
Ob AODMUHUCTPATUBHbIX MPABOHAPYLLEHUAX B CBA3U C XKAJIOBAMU
MPAXOAH M.M. TATTIOEBOW U A.B. NECTPAKOBA

1. KoHcTtutyumoHHbin Cyn Poccuiickon ®epepauum npusHan ctaTblo 266 TamoxeHHOro kogekca
Poccuinckon ®egepauun He cooTBeTcTBYOWEeN KoHcTuTyuumn Poccuiickon ®eaepaunm npexage BCero B Cuny
TOro, YTO CaHKUMA B BMAE KOHMUCKaUMM TOBApPOB W TPAHCMOPTHbIX CPEACTB Kak HENoCpeaCTBEHHbIX
00BEKTOB NpaBOHApPYLUEHNS SIBMISIETCA HECOPA3MEPHOW AESHMIO, YKa3aHHOMY B AaHHOW CTaTbe, a Takke B
CUIny HeonpeaeneHHoCTM camow gucnosvuun. lMpaBoBoe 00OCHOBaHWME TaKkoro BbiBOAA BKMYAET Tpwu
rpynnbl aprymeHTOoB.

A. [lncnosnuunsa npaBoBOW HOPMbI, coaepXallencs B ctatbe 266 TaMoxXeHHOro kogekca Poccumnckon
depepaumun, BkNHOYAET MPOTUBOMNpPaBHbIE [AEsHUS, KOTOpble COCTaBMSAT CaMOCTOSTENbHbIE BUAbI
TaMOXEHHbIX MPaBOHAPYLUEHWUA, 3a COBEPLUEHWE KOTOPbIX BO MHOIMMX Criy4yasx MpegyCMOTPEHO IULLb
HanoxeHue wrpada, 6e3 KoHdUCKauUM MMyLLEeCTBa Kak HEMOCPEACTBEHHONO OObekTa NpaBOHapYyLUEHWN.
Ortcloga genaetcsa HeoXuaaHHbIA BbIBOA, YTO AMCNo3nums ctaTtbn 266 TamoxxeHHoro kogekca Poccuiickon
depepaummn "No3BonsSeT TAMOXEHHBIM OpraHam NMPOU3BOJSIbHO, B HApyLLUEHME KOHCTUTYLMOHHOMO MpuHLuMna
paseHcTBa (cTaTthsa 19, yactn 1 n 2, KoHctutyuun Poccuiickon ®eaepaunm) pacnpocTpaHaTb NpUMeHeHne
KOH(UCKALMN M Ha YKal3aHHble MPaBOHAPYLUEHMS, XOTH MO 3aKOHY OHa B TaKMX Cry4vyasx He AOfkKHa
Ha3Ha4aTbCs B KAYeCTBE CaHKUuKn".

TaMOXEHHbIA PEXUM BPEMEHHOIO XpaHEHWst - 3TO OCOOLIN NPaBOBOW PEXWUM, UMEKLUA NyBInYHo-
NpaBOBOW  xapakTep, YyCTaHaBMMBaeMbli B  UensX  3alWTbl  3KOHOMWYECKOW,  CaHWTapHO-
anuaemmnonornyeckon n nHom 6esonacHoctn Poccunckon ®egepaunm, a Takke npas U 3aKOHHbLIX MHTEPEeCcoB
rpaxgaH. OObekTMBHAA CTOPOHA HapyLeHUs TaMOXEHHOTO peXuma BPEMEHHOro  XpaHeHus,
npeaycMoTpeHHasa cTtatbenn 266 TamoxeHHoro kogekca Poccunckon ®eaepaumu, BKAOYaeT Kak
NPOTUBOMNpPaBHbIE AENCTBUS, COCTABIIAIOLLME CAMOCTOATENbHbIE COCTaBbl TAMOXEHHbIX MPaBOHAPYLUEHWN,
Tak 1 MHble NPOTMBOMNPAaBHbIE AENCTBUSA, BXOASALLME B MOHATUE "HEMPUHATUS Mep No obecneveHunto Bbinycka
WU MOMy4YeHUsT B pacrnopsikeHue B COOTBETCTBUM C TAMOXEHHBIM PEXMMOM TOBApOB M TPAHCMOPTHLIX
CPEACTB, CPOK HaXOXOEHMS KOTOPbIX Ha CKIage BPEMEHHOr0 XpaHEeHUs! MPEBLICUN YCTAHOBIEHHbIE
npeaenbHble CPOKU XpaHeHus". [109TOMY HEeKOPPEKTHO CpaBHMBATL MO CTEMEeHM CYpPOBOCTU CaHKLMIO 3a
HapyLLeHMe TaMOXEHHOIO pexuMa ckinaga BPEMEHHOIO XpaHEHWs C CaHKUUAMU 3a Apyrne HernpaBoOMEpPHbIe
OEeNCTBUS, MOTyLMe COCTaBNATb OTAENbHbIE 3M1EMEHTbI OOBEKTUBHOM CTOPOHbI COCTaBa MpaBOHAPYLUEHUS,
npenycMoTpeHHOro ctatben 266 TamoxeHHoro kogekca Poccuiickon ®enepauun. Beibop caHKumuK, B TOM
yscne no CTerneHn ee CypoBOCTW, - BOMPOC CNpaBedMBOCTH, LenecoobpasHoCTH, peluaemMbii
3akoHogaTtenem W Tonbko 3akoHogaternieM. OObekTMBHasi CTOPOHA [OaHHOro cocTaBa TaMOXEHHOro
npaBoHapyLLleHus nNpegycMOTPeHa 3aKOHOM, a MMEHHO cTaTtben 266 TamoxeHHoro kopekca Poccuinckom
denepaLmu, N B HUKAKOM Mepe He HapyLlaeT NPUHLMIN paBeHCTBa BCEX Nepes 3aKOHOM U cygom (ctatbst 19,
yactn 1 n 2, KoHctutyuum Poccuickon ®enepaumm).

B. KoHctutyumoHHbin Cyn Poccuiickon Pepepaumm cuyuTaeTt, 4To [MCMO3ULUS  OCnapuBaeMoMn
NpaBoOBOM HOPMbl SABMSIETCS HEOoNpedeNieHHOW, TaK KakK YCMOBMS HAcCTYMfeHuUs KOHduckaumm mmyllectsa



MOryT YCTaHaBfMBaTbCA HE TOSIbKO 3aKOHOM, HO M MOA3aKOHHbIMM akTamMu, usgaBaemMbiMU B TOM 4ucne
caMmmm TaMoOXeHHbIM KomuTeTom Poccuiickon ®epepaumn, 4TO [aeT "BO3MOXHOCTb  (PAKTUYECKOro
pacliMpeHnMsi OCHOBaHWW MpMBAEYEHMS K OTBETCTBEHHOCTM W MNPUMEHEHUS B Ka4yecTBe CaHKuuu
KOHcpmckaumm nmyectea".

MonoxeHns noctaHoBneHust KoHctutyumoHHoro Cypa Poccunckon ®epepauumn 06 OTCbINOYHOM
Xapaktepe pgucno3vuumn ctatbm 266 TamoxeHHoro kopekca Poccunckon degepaumu, O LUMPOKUX
OVCKPELIMOHHBIX MOSTHOMOYMSIX TAMOXEHHbLIX OPraHOB HOCAT CIULLKOM OOLUUI XapaKTep M He MNpuBs3aHbl
HEenoCpPeacCTBEHHO K codepXaHuio ctatbl 266 TamoxkeHHoro kogekca Poccuiickon depepaunn. XoTta B
npyvHUMNE MpakTUKa KOHKPEeTU3auuu HOPM 3akoHa B MNOA3AKOHHbIX akTax, Aonycka [OUCKPELMOHHbIX
NOSTHOMOYMIA agMUHUCTPATUBHBIX OPraHOB Ha OCHOBE 3aKOHa OO0 CUX MOp HMKEM He onpoBepranacb n B
OOnbLUMHCTBE CryvYaeB OHa 00BHLEKTUBHO HEOOXoaMMa.

B. KoHcTtuTyumoHHbin Cyg Poccuiickon ®epepaumm nonaraeT, UTO HAapyLLEHNE TaMOXEHHOMO pexuma
CKrnaja BPEMEHHOro XpaHeHUs MOXEeT OblTb He TONbKO pe3yrbTaToM MNPOTUBOMNPABHOIO MOBEAEHUS
HapyLwm1Tens (3akoHHOro COOCTBEHHWKA MW Bnagenbua), Ho 1 Mo npuynHam "ob6bekTUBHOIO xapaktepa" u B
CUNY 3TOr0 HEe WUCKMOYEHO MPOU3BOSIbHOE NPUMEHEHME KOHpMcKauum Npyu OTCYTCTBUM NPOTMBOMNPAaBHOMO
noBeaeHus.

He cnyuyaiiHo B noctaHoBneHun KoHctutyumoHHoro Cyaa Poccuinckon ®enepauumn nogyepkHyTo, YTO
TaMOXEHHble OpraHbl BrpaBe OCYLECTBNATbL Mepbl MO pPacnopsXKeHUD HaxXOoO4ALMMUCA Ha cknage
BPEMEHHOIO XpaHeHUsa npegMeTaMmm B TeX Cny4dasix, Korga uMeeT MecTo OTka3 OT npaBa Co6CTBEHHOCTU UMK
Koraa panbHeriee XpaHeHue Mo OOBLEeKTUBHbIM MPUYMHAM CTaHOBUTCH HEBO3MOXHBIM, - MPaKTUYECKU
TPYAHO onpenenuTb, oTkasancsa unn HeT cobCTBEHHMK OT CBOEro npaBa COOCTBEHHOCTU HA MMYLLECTBO MO
NUCTEYEHUN YCTAHOBIIEHHONO CPOKa XpaHeHMs MMYLLeCTBa, a TakKkKe Korga farnbHenwee XpaHeHue no
OOBEKTUBHBIM NPUYUHAM CTaHOBMTCA HEBO3MOXHbIM (ECTECTBEHHAsA NMopya TOBApOB) U B 3TOM criyyae
KOHuckauuss  obbekTMBHO  Heobxoamma.  [loaTomMy  AMCMO3MUMS  OAHHOIO  MpaBOHapyLUeHUs
chopmynupoBaHa AOCTATOYMHO LUMPOKO, B TOM YMCIie€ C YCTaAHOBMEHWEM AUCKPELMOHHBLIX MOSHOMOYNIA
TaMOXEHHbIX OpraHoB B LIENAX KOHKpeTusauum ycrnoBui ee AencTeus.

KoHcTuTyumoHHbin  Cyn  Poccuiickonn dPepepaumm  akueHTMpPYeT BHUMaHME Ha BO3MOXHOCTU
NPOM3BOSIBHOIO MPUMEHEHUS, MPOU3BOSIbHOrO PAaCLUMPEHUS OCHOBAHWA MPUMEHEHUS CaHKLMM B BuAe
KOH(pMCKaLmnm nmyLLecTsa, TO €CTb Ha BO3MOXHOCTM OLWIMBOK B MpaBonpuMeHMTENbHOW npakTuke. Owmnbkn,
a Tem Donee nNpPou3BON NPaBOMPUMEHMUTENS HE eCTb OWnbKM (NPOM3BOI) 3akoHOAATENd, U OHU LOKHbI
npeoaoneBaTbCH B cygax obLen opncomkumm.

Moanuma KoHctutyumonHoro Cyaa Poccwuiickon ®egepaumy O AMCNO3MLUM W CaHKLUMWM NPaBOBOM
HOpMbI, 3aKpenneHHon B cTtatbe 266 TamoxeHHOro kogekca Poccunckon depepauumu, ckopee roBoput o
BO3MOXHOCTU YTOYHEHMSI OOBEKTUBHOW W CyOBEKTMBHOM CTOPOH OCMAapMBAEMOro cocTaBa TaMOXEHHOro
npaBoHapyLleHUs, HO He CBUAETENbCTBYET O €€ HEKOHCTUTYLUMOHHOCTM B LEenoM B cMbicrie ctaten 19
(yactn 1 1 2) n 55 (yactb 3) KoHcTuTyumm Poccuinckon degepaumm.

2. KoHctutyuuoHHelr Cyn Poccuiickorn ®efepaunn npusHan He COOTBETCTBYHOLLMMU KoHCTUTYLMK
Poccuiickon ®epepaummn ctatbio 266 TamoxeHHoro kogekca Poccuiickon ®efepauumn u 4acTb BTOpPYHO
ctateu 85 n ctaTblo 222 Kogekca PCPCP 06 agMMHMCTPaTMBHBLIX MPaBOHAPYLUEHNSIX B TON Mepe, B KaKOM
OHM A0MycKalT NpUMeHeHue KoHduckauum 6e3 cynebHoro peLleHus, co CCbIIKOM Ha NONoXeHue 4Yactn 3
ctatbn 35 KoHctutyuum Poccuinckon depepaumm, cornacHo KOTOpor "HUKTO HE MOXET OblTb NMLLEH CBOEro
MMyLLleCcTBa MHade Kak Mo pewenuto cypa". BeiBog KoHctutyumoHHoro Cypa Poccuiickon ®epepauun
OTHOCUTENIbHO HEKOHCTUTYLIMOHHOCTU Ha3BaHHbIX Bbille cTaTte TamoXeHHoro kogekca Poccunckon
®epepaumun n Kogekca PCOCP 06 agMnHUCTpaTMBHBIX NpaBoOHapyLLeHMaX nmeeT bonee obluee 3HaveHwue.
UHbIMK cnoBamu, KoHcTuTyumoHHbIn Cya Poccuickon ®efepauun copmMynmpoBan npaBoByo NO3ULKIO NO
NPUMEHEHUIO KOHUCKALMN MMYLLIECTBA Kak Mepbl aAMUHUCTPATMBHOW OTBETCTBEHHOCTU: "lpeanuncaHve
ctatb 35 (4actb 3) KoHctutyuum Poccuiickon depepaumm o NULIEHUM UMYLLECTBA He MHa4ve Kak Mo
pelleHnio cyda sBnseTcs 00s3aTenbHbIM BO BCEX Crydasx, Korga BCTaeT BOMPOC O MPUMEHEHUWN K
HapyLIMTEN0 CaHKUUKU B BUAE KOHMUCKaLMU NpuHaanexatllero eMy Ha 3aKkOHHOM OCHOBaHUKU umyllectea”.

WHaye roBopsi, aAMWHUCTPATMBHbIE OpraHbl He MOryT BbIHOCUTb peELUEeHUs O KOHducKaLmm
UMYLLECTBa JaXe NpWU Hanvuum nocrneayowero cyaebHoro KOHTPonsi BbIHECEHHOro pelueHusi. OHU MoryT
NUWb NPOU3BOAUTL U3bATME WMYLLECTBA, BbICTyNaBLIEro B KayecTBe oOpyaus U cpeactea  nivbo
HenocpeacTBEHHOro obbekTa (MpeameTta) MpaBOHapyLUEeHUs, B kadecTBe obecneumTernbHOM Mepbl Ans
BO3MOXXHOIO OCYLLIECTBIEHMS €r0 KOHpUCKaLUM CyooM.

OT1a npaeoBas nosuumsi KoHctutyumoHHoro Cyaa Poccuickon ®epepauumn pacxogutcs ¢ NpaBoBOW
nosuuuen, cpopmynuposaHHon KoHctutyumoHHbeim Cygom Poccuiickon ®egepaumm B paHee BbIHECEHHOM
noctaHosrneHun ot 20 mas 1997 roga no geny o npoBepke KOHCTUTYLIMOHHOCTU MYHKTOB 4 N 6 cTaTbh 242 1
ctratbn 280 TamoxeHHoro kogekca Poccuiickon ®depepaumm B CBA3M C  3anpocoM HoOBropoackoro
obnactHoro cyga (Cm.: BecTtHuk KoHcTuTyumoHHoro Cyna Poccuiickon ®epepaummn. 1997. N 4. C. 55 - 59).
B aTom nocraHoBneHun 6bin caenaH BbIBOA, YTO "BblIHECEHME TaMOXXEHHbIMW OpraHamy NMOCTaAHOBIEHUS O
KOH(UCKaLUN MMYyLLLeCTBa B BUAE CaHKUMM 3@ TaMOXEHHOe MpaBoHapylleHue Mpu Hanuyuu rapaHTum
nocnegywowero cygebHoro KOHTpons kak cnocoba 3awuTbl npaB COOCTBEHHMKA He MNpPOTUBOPEYUT
TpeboBaHuam KoHctutyumm Poccuiickon ®egepauun”. B cuny aToro nyHkTbl 4 n 6 ctatem 242 n ctatbhsa 280
TamoxeHHoro kogekca Poccwuiickonn ®epepauumn Obinv Npu3HaHbl COOTBETCTBYOLWMMU  KOHCTUTYLMK



Poccuiickon ®egepaumm B 4acTu, Kacalwencs npaBa TaMOXEHHbIX OpraHoB BbIHOCUTb MOCTaAHOBMEHME O
KOHOUCKaLUUN MMYyLLecTBa KaK CaHKUUM 3a COBEpLUEHHOEe nNpaBOHapyLUeHWe Mpu Hanuyiuu rapaHTum
nocnegywowero cygebHoro KOHTPONsA 3a 3aKOHHOCTbIO M OBOCHOBAHHOCTBIO Takoro pelueHus. [Npu aTom
KoHcTuTyumoHHbih Cya Poccuiickon ®egepauum cocnarncs Ha NonoxeHus ctatbn 46 (4acTtb 2) KoHcTuTyumm
Poccuiickon ®epepaumm, ctaten 370, 376, 378 TamoxeHHOro kogekca Poccunckon deaepaunn.

K coxanenuo, KoHctutyumnoHHbli Cya Poccuiickon ®egepauun, COCnaslWMCh Ha NOCTAHOBMEHWE OT
20 masa 1997 roga no aHanornyHowm npobneme, gan emy OOHOCTOPOHHIOK WHTEprpeTauuio, no CyLecTsy
nckasmMB CMbICN 9TOro noctaHoBneHus. CornacHo 3TOMy MOCTAHOBMEHMIO HE MoABeprariocb COMHEHMUIO C
TOYKM 3PEHUST KOHCTUTYLIMOHHOCTM MPaBO TaMOXEHHbIX U APYrMX agMUHUCTPATUBHBLIX OPraHOB Ha OCHOBE
3aKoHa BbIHOCUTb peLLEHUs O KOHpMCKaLMM nMyLLLeCcTBa Kak Mepbl aAMUHUCTPATUBHON OTBETCTBEHHOCTY 3a
COBEpLUEHHOE MpaBOHapyLleHMe TMpu  COXpaHeHWM nocnegywowero cyaebHoro  KOHTpona  3a
0B6OCHOBAHHOCTbIO M 3aKOHHOCTbIO 3TOr0 peLleHnsi. Ecrnv nmuo He cornmacHo ¢ u3bATUEM MMYyLLECTBa B BUAE
aAMVHUCTPaTMBHOIO peLleHnss O KOHMUCKaUUK, OHO MMEET BO3MOXHOCTb OCMOPUTb €ro NpaBuibHOCTb B
cyae. M Tonbko No uctevyeHnn cpoka obxanoBaHus B cyq b0 Npu BCTYNINEHWMN pELLEHNS cyaa B 3aKOHHYIO
cuny no xanobe npaBoHapyLLIUTENs NOCTAHOBIEHNE O KOH(MCKaLNM UMYLLECTBA MOXET ObiTb MCMOSTHEHO.
KoHcTuTyumoHHbin Cyn Poccunckon degepaumm McXogun u3 TOro, YTO U3bATME MMYLLECTBA U MPUHATUE
KOMMNETEHTHbIMW OpraHamMu pelleHnsl O ero KoHduckaumm camum no cebe He SBMAKOTCA NpekpalleHuem
npasa cobcTBeHHOCTU. OHO npekpallaeTcs B pe3ynbtate pearnbHOro UCNOMHEHMS TaKoro peLleHns 1 dakra
nepexoga uMyLlecTBa B COOCTBEHHOCTb rocyaapctBa. B koHewyHOM cyeTe akT cyga (npy oGxanoBaHum
peleHns O KOH(MCKaLMM umyLlecTBsa) SBMASIETCS WTOrOM peLleHWst Bompoca O JIUWIEHMM Ivua ero
nmyLecTBa.

Ecnn ObiTb OOBLEKTMBHbIM, TO cnegyeT npu3HaTtb, 4To KoHcTuTyumoHHbit Cya  Poccwuiickon
depgepaumm B noctaHoBneHun ot 20 mas 1997 roga npeanpuHAN NOMbITKY pPacKpbiTb NPaBOBYK Npupoay
aOMUHUCTPATUBHOW  KOH(MCKaummM kKak ocobol  Mepbl  agMUHWCTPATMBHO-MPABOBOrO  Xapakrepa,
npubnuxarLenca K MNPeBEeHTUBHOW MpoueccyanbHOW Mepe, ONpedensiemMor XapakTepoMm Myo6rnuMyHo-
NMPaBOBbIX (TAMOXEHHbIX, HaNoroBbIX W APYrUX aOMUHUCTPATUBHBIX) OTHOLUEHUNR, He SABNSOLLENCS
caMogoCTaTo4HON, a NoToMy obecnevymBaemMon A5 YaCTHOro COGCTBEHHMKA BO3MOXHOCTbLIO MOCeayHoLero
cyaebHoro KoHTpons.

KoHcTuTtyumoHHein Cygn Poccuiickonn depepauun, M3MeHssi MPaBoOBYO MO3ULMIO MO BOMPOCY O
NMPUMEHEHUN KOHMCKauMM uMMyLecTBa, MpourHopuposan ocobbin, nyGnMyYHO-NPaBoOBON XxapakTtep
OTHOLUEHWN, perynupyemMbix TamoxeHHblM kogekcom Poccunckon ®Pepepaumm n Kogekcom PCOCP 06
aAMUHNCTPATMBHbBIX NPaBOHAPYLUEHUAX, HE y4Yer, YTO agMUHUCTPATUBHBIN NPOLECC MMEET CYLLECTBEHHbIE
OTNMYMA OT UHbIX BMOOB MpoLeayp, onpeaensiemMblie nexawiMMmm B UX OCHOBE MaTepuarnbHO-MpaBoOBbIMU
OTHOLUEHMAMU. AOMWHUCTPATMBHbLIN MPOLLECC, COrMacHO AEWCTBYIOLWEMY 3aKOHOO4ATENbCTBY, Obin rMOKMM 1
onepaTUBHBLIM B CUIy pa3HooOpasns JomnycKaeMbiXx UM npouenyp, B YaCTHOCTM OTHOCUTENBHO HanOXeHUs
OCHOBHbIX W [OMNOMHUTENbHLIX Mep aAMUHUCTPATUBHLIX B3bICKaHWWA. VcknioveHne KoHduckauum no
peLleHno agMUHUCTPaTUBHbIX OPraHoB MPU BO3MOXHOCTU NocrneayLwero cygebHoro KOHTponst CTaBuT Mog,
COMHEHME U NpUMEHeHWe afMWHUCTPATMBHBLIMW OpraHamu ApYrux Mep agMUHUCTPATUBHOIO B3bICKAHWUS -
wrpada, HanpuMmep. LWTpad ecTb Takke usbaTUe umyllectsa. Ecnu cnegosatb norvke nNocTaHOBIEHUSA
KoHctutyumoHnHoro Cyga Poccuiickon ®epepaumm, TO witpad OOMKEH B3bICKMBATbCH TakkKe TOMbKO MO
peweHuto cyda. KoHctutyumoHHbin Cyn Poccuiickon dPepepauum NOAYEpKHYN, YTO OOSMKHOCTHbIE nvua
aAMUHNCTPATMBHBIX OpPraHoB, peanu3ys YCTaHOBMEHHblE 3aKOHOM MOSIHOMOYMSA MO  MPUMEHEHUIO
NMPEBEHTUBHbLIX Mep B Uuenax obecnevyeHus Mpou3BOACTBA MO AenaM O MpaBOHAPYLUEHUNAX, MOryT
NPOV3BOAUTL U3bATUE BELLEN U JOKYMEHTOB, apecT Ha MMYLLLECTBO, 3aAep)XaHne TPaHCMNOPTHbIX CPeacTB 1
T.4. OgHako, no MHeHunto KoHcTutyuuoHHoro Cyaa Poccunckon defepaunn, "B MOMEHT U3BATUS HE MOTYT
CYATaATbCSl YCTAHOBIIEHHLIMW HWM CaMO [JesiHue, HM BMHOBHOE €ro coBeplueHuve. JTu obcToATenbcTBa
TpebyloT MocrnefyloLero paccMOTPeHMS W [OOKa3biBaHWs B Hagnexaiwen npouenype”, 4To SABnsieTcs
06sA3aTenbHbIM NPUMEHEHEM caHkumn. CnegoBaTtenbHO, N0 MHeHUO KoHcTuTyumoHHoro Cyaa Poccuiickon
depepaumn, nwobdas Mepa agMMHUCTPATUBHOIO B3bICKAHUS MOANEXUT PacCMOTPEHUIO B Hagmnexallen, To
ecTb cyaebHon, npouenype.

3. CornacHo nyHkTy 12 4acTm nepBomn ctatbn 75 PenepanbHOro KOHCTUTYLIMOHHOTO 3akoHa "O
KoHctutyumoHHom Cyne Poccwuiickon ®Pepepaunn” pelweHne KoHctutyumoHHoro Cypma Poccuiickon
depepaummn B 3aBUCUMOCTM OT XapakTepa pacCMaTpyMBaeMoro BOMpOCa MOXET COAepXaTb yKa3aHue Ha
NMOPSIAOK BCTYMIIEHUS PELUEHMsT B CUMy, @ Takke Ha MOPsSAOK, CPOKM M OCOBEHHOCTM €ro WUCMOSIHEHUS U
onyonnkoBaHus.

K coxanenuo, KoHctutyumoHHbin Cyg Poccunckon Pepepauumn He onpegenun nopsgok wu
0COBEHHOCTN UCMOMHEHNSI MPUHATOrO NMOCTAHOBIIEHWS MO paccMaTpuBaemMomy geny.

A. TpuHaB peweHne o HecooTBeTcTBUM KoHcTuTyumm Poccunckon ®depepauum crtatbnm 266
TamoxxeHHoro kogekca Poccurickon degepaumm un Yactu BTopon ctatbn 85 n ctaten 222 Kogekca PCOCP
06 agMWHUCTPATMBHBLIX MPaBOHAPYLWEHUSX C MOMEHTa €ero npoBo3rnaweHus (6e3 yCTaHOBMEHWUs] Cpoka
BCTynneHnsa ero B pAeuncteue), KoHctutyumoHHbinl Cyn Poccuiickon ®epepauumn cosgan cuTyauumio
HeornpeaeneHHOCTM OTHOCUTENbHO OEeNCTBUS B LIeNIOM UMW YacTu Aucnosvuum ctatbn 266 TaMOoXeHHOro
kogekca Poccunckon ®enepauun. BosHuk npoben B OENCTBYHOLIMX 3aKOHAX, Tak Kak B HUX HET OTBETa Ha
BOMPOC O MPaBOBOW perfnameHTaumm OEeNCTBUA COOTBETCTBYHOLUMX aAMUHUCTPATMBHBLIX OPraHoB U CydoOB



obLen pucomKUnmn B No400OHbIX CUTYaLUSIX.

Bb. KoHctuTyumoHHbin Cyan Poccwuiickonn ®epepauum cchopmMynupoBan obLyto MpaBoOBYH MO3ULMIO,
COrNacHO KOTOPOW KOHMMCKaUUs Kak Mepa agMUHUCTPATUBHOW OTBETCTBEHHOCTU MOXET ObITb MpMMEHeHa
nVWb Mo peleHuio cyga. Ona peanusauun aTon NpaBoBON No3uuMn Heobxoanma peBu3nst BCEro TEKYLLEro
(oTpacneBoro) 3akoHoAaTeENbLCTBA U NPUHATUE COOTBETCTBYIOLLMX OPraHN3aLnMoHHO-NPaBOBbIX, PUHAHCOBbLIX
W MHBIX Mep MO NoAroToBke cyaebHbIX OPraHOB K PAaCCMOTPEHMIO JaHHOW KaTeropum aen.

B. KoHcTuTyumoHHbin Cya Poccuiickon degepaLimm, NPUHABLLNIA peLleHne Ha NfeHapHoOM 3aceaaHuu,
He BbICKa3an CBO€ OTHOLUeHMEe K paHee BblHeceHHOMy nanaton KoHctutyuumonHoro Cyaa Poccuiickon
®epnepaummn noctaHosneHuno ot 20 maa 1997 roga no aHanorM4yHOMy BOMPOCY, TO €CTb O AEVCTBUM MYHKTOB
4 n 6 cratbn 242 u ctatbmn 280 TamoxeHHoro kogekca Poccuiickon depepaumm B 4acTu, Kacarollencs
npaBa TaMOXEHHbIX OPraHOB BbIHOCUTb MOCTAHOBIEHWE O KOH(UCKALMM MMYLLECTBA KaK CaHKuuM 3a
COBepLUEHHbIe NpaBoHapylleHus. PaspelieHne nogobHOM cuTyauuu He MNpefycMOTPEHO AENCTBYIOLLUM
depepanbHbiM  KOHCTUTYLMOHHBIM  3akoHOM "O  KoHctuTyumoHHom Cyge Poccuinckon depepaummn”.
KoHcTuTyumoHHbih Cya Poccuinckon ®enepauumn mor (M 06s3aH Obin) NpUHATL pelleHne o6 ncnonb3oBaHUm
npaBa 3aKkoHOAATEeNbHOW WHMUMATVBLI MO SAHHOMY BOMPOCY, TaK Kak 3TOT BOMPOC HECOMHEHHO BXOAMT B
npeamet BepeHuss KoHctutyumornHoro Cypa Poccuiickon ®epepauumn (NyHKT 6 4acTu nepBow ctatbin 3
depneparnbHOro KOHCTUTYUMOHHOTO 3akoHa "O KoHctutyumoHHoM Cyae Poccuiickon ®eagepauun”).

Ha ocHOBaHMM M3NOXEHHOro NPUXOXY K 0BLLEMY BbIBOAY, YTO MOMOXEHMS cTaTbn 266 TamoXeHHoro
kogekca Poccunckon ®epgepauun, 4dactm BTOopom cTtatb 85 u cratem 222 Kopgekca PCPCP 06
aAMUHUCTPAaTUBHbLIX MpaBOHapyLLeHnsx He npotusopeyat KoHctuTtyuun Poccuiickon ®eaepaunn. MNpuHatoe
noctaHoBneHue KoHctutyumoHHoro Cyga Poccunckon ®depepaumnm 6onblie co3gaet npobnem, 4em peluaet
nx.



