UmeHem
Poccuiickon depepavmm

NMOCTAHOBJIEHUE

KOHCTUTYLMOHHOIO CYQA POCCUANCKOW ®EQEPALIUA

no geny o npoBepke KOHCTUTyumoHHocTu ctaten 180, 181, nyHkta 3 yactm 1 ctatbm 187 un ctatbn 192
ApbutpaxHoro npoteccyaneHoro kogekca Poccunckon degepaumm

ropog Mocksa 3 cpeBpansa 1998 ropa

KoHcTuTyumoHHbin  Cyg  Poccuiickon  depepaumm B cocTaBe  NpeacenaTenbCTBYHOLLErO
O.M.AmetuctoBa, cygen M.B.barnas, H.T.BegepHukoBa, HO.M.OdaHunosa, B.[.3opbkuHa, B.O.JlyunHa,
B.N.OnenHunka, O.C.XoxpsikoBon,

¢ yyactnem H.H.Koxyposa, B.B.domunHa n N.B.YepHsakoBa - npeacTaBuTenen rpaxnaH - akuMoHepoB
akumoHepHoro obuwectea "lamatoH", A.WN.BapavHa - npeactasutena npeanpuATMs  obLWECTBEHHOMW
opranmsaumm "®dupma "CnuHopTt", N.3.[JaBneTwmHa - npeacTaBuTens akuMoHepHoro obwecTtsa "BynHCKMI
caxapHbIn 3aBog",

pykoBoAcTBysCb ctatben 125 (yactb 4) KoHctutyuum Poccuiickon ®degepaummn, NyHKTOM 3 4acTtu
nepBou, YacTaMM BTOPOW U TpeTben cTaTbn 3, NYHKTOM 3 YacTu BTOPOW cTatbk 22, ctatbamu 36, 74, 96, 97,
99 n 86 ®egepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHctutyumoHHom Cyae Poccuinckon depnepaumm”,

paccMmoTpen B OTKPbITOM 3acefiaHumn 4eno O NpoBepke KOHCTUTYUMoHHocTu ctaten 180, 181, nyHkTa 3
yactu 1 ctatbu 187 n ctatbm 192 ApbuTpaxHoro npoueccyansHoro kogekca Poccuiickon ®egepaumm ot 5
mas 1995 roga.

[MoBogOM K paccMOTPeHUo Aena SBUMMCH Xanoba rpaxgaH - akuMOoHepoB akumoHepHoro obliectsa
"amaton" (ropog CmoneHck), xanoba npeanpusatus obuiecTBeHHOM opraHusaummn "®dupma "CnuHopt"
(ropog MockBa) u xanoba akuuoHepHoro obwectBa "bByumHckui caxapHbin 3aBog” (ropod ByuvHCk,
Pecnybnuka TatapcTaH) Ha HapylleHWe KOHCTUTYUMOHHbIX npaB rpaxgaH cratbsmu 180, 181, nyHktom 3
yactn 1 ctatem 187 n cratben 192 ApGuTpaXHOro npoueccyanbHoro kogekca Poccuickon depepaunn,
NMPUMEHEHHBIMM B KOHKPETHbIX Aenax.

OcHOBaHMEM K pacCcMOTPEHUI0 fena siBunacb oOHapyXuBLUAACS HeoNpenerieHHOCTb B BOMpPOCe O
TOM, COOTBETCTBYHOT N KoHcTutyumm Poccuinckon ®efepaummn ocrnapvBaemble 3asiBUTENSAMU MOMOXEHUS
ApOuTpaxHoro npoweccyansHoro kogekca Poccuiickon ®enepauun.

Mockonbky anobbl kacatTcss ogHOro u Toro e npegmeta, KoHctutyumonHbin Cyg Poccunckon
depepaumu, pykoBoaCTBYsACh cTaTben 48 denepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KOHCTUTYLIMOHHOM
Cyne Poccuiickon depgepaummn”, coegmHun gena no aTum xanobam B 04HOM NpOM3BOACTBE.

3acnywaB coobuieHne cygbu-goknagynka B.[.3opbkuHa, 0ObACHEHWs npencTtaBuUTENEn CTOPOH,
BbICTYMMEHMSA MpUrMalweHHbIX B 3acefaHune 3amectutens [Npepcepartens Beicwero ApbutpaxHoro Cyga
Poccuiickon ®epepaunn O.B.bonkoBa ¥ 3amectuTens pykoBoautensa pfenaptameHta MwuHuctepcTBa
toctuuun  Poccuiickon ®epepauuun P.H.MvnbmaHoBa, uccnenoBaB wMMeROWMECH [OOKYMEHTbl U UHble
maTepwuansl, KoHctutyumnoHHbin Cya Poccuiickon ®epepauuu

yCTaHOBUS:

1. paxxgaHe - akuMOHEepbl akUMOHepHoro obuiectea "lamatoH" monarakT, YTO MpUM PacCMOTPEHUM
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apbutpaxHbiM cygom gena, B kotopom AO "lMamatoH" yyacTBOBano B Ka4eCTBE CTOPOHbI, Oblnv JONYLLEHbI
cynebHole  owwmbkn, a [pesngnym Bbicwero ApbutpaxHoro Cyma Poccwuiickon  ®egepauunm,
paccMmaTpvBaBLUMIA Oerno B MOpsiAke Hags3opa, CBOMM MOCTaHOBMEHMeM oT 3 ceHTAbps 1996 roga atum
ownbkn He yctpanun. Mexagy Tem ctatbm 180 m 181 AIK Poccunckon Pegepaunm He gonyckaroT
BO3MOXHOCTM MepecMoTpa MNOCTaHOBMNEHUN, NpuHATbIX [lpesmguymom Beicwero ApbutpaxHoro Cypa
Poccunckon ®egepauunm npn paccMoTpeHUU ena B Nopsiake Hagsopa, a ctatbs 192 He No3BONSIET B 3TOM
cnyvyae nepecMoTpeTb Aeno No BHOBb OTKPbIBWMMCA obcToATenscTBam. Kpome Toro, kak yTBepxaaroT
3aasutenu, Mpesnanym Boicwero ApbutpaxHoro Cyaa Poccuickon depepaumm nocuymTan goKas3aHHbIMU
obcTosTenbCTBa, KOTOPbIE HE ObINM YCTaHOBMEHbI B peLleHuuM apObuTpaKHOro cyaa, W, Mcxogs us 3Toro,
n3meHun ero, npumeHmB nyHKT 3 4vactm 1 crtatem 187 AIK Poccuinickon depepaumn. B pesynbtate
NPUMEHEHNS  YKa3aHHbIX MOMOXEHWW, MO MHEHUI0 3asdABUTENnen, HapylwalwTca npaBa rpaxaiaH,
npeaycMoTpeHHble ctatbamn 35 (yactu 1 n 2), 45 n 46 (yactb 1) KoHctutyuum Poccuiickon ®epepauun, B
CBSA3M C YeM OHW MPOCAT MPU3HaTb 3TWU MONOXEeHMs He cooTBeTcTByWMUMKU KoHcTuTyuumn Poccurickon
denepaumm.

MpeanpuaTtne obuiecTBeHHOW opraHuszauumn "®upma "CnuHopT" B cBoen xanobe ykasbiBaeT, 4TO
Mpesnanym Beicwero ApbutpaxHoro Cyaa Poccuiickonn ®epepauumn, paccmaTpuBaBLUMA OeN0 B Nopsiake
Haf3opa, CBOMM NocTaHoBrieHMeM oT 2 anpensa 1996 roga Ha ocHoBaHuK nyHkTa 3 Yactn 1 ctaten 187 AlNK
Poccuinckon ®epepaumn nM3meHun peweHve apbuTtpaxHoro cyda. [lpu 3TOoM, NO MHEHWIO 3asBuTens,
Mpesnanym, NpoBepsis 3aKOHHOCTb 1 06OCHOBAHHOCTb PELLUEHUS, B OLEHKe A0Ka3aTenbCTB U YyCTaHOBNEHUN
06CTOATENBLCTB NO Aeny BblWEn 3a npeaernsl NpaB Hag30pHOW UHCTaHUuM 1 gonyctun cyaebHyo owmnbky.
WcnpaBuTb gaHHy0 owWnBKYy HEBO3MOXHO, nockonbky ctatbs 180 AINK Poccunckon ®egepauun nckniovaet
nepecmoTp nocTtaHoBnewun [pesngnyma Bobicwero Ap6utpaxHoro Cypa Poccuiickon depepaumm B
nopsigke Hapsopa, a cratba 192 He npegycmaTpyMBaeT BO3MOXHOCTb MepecMoTpa CyaebHbIX akToB
Mpe3nanyma, NpuHATLIX B pedynbtaTe cyaebHon owmnbku. 3agsutens nonaraet, YTo TEM CaMbiM HapYLLEHbI
ero npaea, 3akpenneHHble ctatbsmu 15, 45, 46, 50 (wactb 2), 123 n 125 KoHctutyuum Poccuiickon
depepauymmn, n notomy cratbs 180, nyHKT 3 yactn 1 ctatbn 187 n ctatba 192 AlK Poccuiickon ®eaepauum
He cooTBeTcTBYIOT KoHCTuTyummn Poccuinckon degepauumun.

Kpome Toro, 3assutene ytBepxaaet, yto KoHctutyuum Poccuinckon depepauum He COOTBETCTBYHOT
ctaten 184, 185 n 188 AIK Poccuickon ®Pegepaumm. OgHako, kak criegyeT u3 copepkaHus kanobbl, He
CTaBs NOA COMHEHME KOHCTUTYLIMOHHOCTb 3TUX CTaTew, 3asBuTenb (hakTU4eckn ocnapveaeT JOMYCTUMOCTb
NUX NMPUMEHEHUS B KOHKPETHOM ferne, T.e. 3aKOHHOCTb cyaebHOro akta, 4to He MoxeT ObiTb nNpeameToMm
KOHCTUTYUMOHHOrO cygonpoussoactsa. [Moatomy B gaHHoM pgene KoHctutyumonHbin Cyg Poccuinckon
depepaumun He NpoBePSAET KOHCTUTYLMOHHOCTL cTaten 184, 185 n 188 AlK Poccuiickon ®epepauun.

AkumnoHepHoe obLecTBo "BynHckuin caxapHbii 3aBoa" B CBOel xanobe ykasbiBaeT, 4To lNpe3nanym
Boiclwero ApoutpaxHoro Cyga Poccunckonn ®efgepaunm, paccMOTpeB B NOpsiAKe Haasopa Aeno, B KOTOPOM
3asBUTENb y4acTBOBan B KayecTBe UCTUa, WU MpuMeHMB NyHKT 5 yactu 1 crateu 187 AIK Poccuickon
depgepaumm, cBoum nocTtaHoBrneHmem ot 20 mas 1997 roga ocTaBun B CWUNe paHee MpUHATOe
NoCTaHoOBEHUe anenmnsauMoHHOW WHCTaHUUW U OTMEHWN pelleHne NepBOM WHCTaHUUW U MOCTaHOBMEHWe
KaCCauWOHHOW MHCTaHuuu. o MHEHMO 3asdBUTENs, HaA30pHOM WMHCTaHUMewn Obina gonyuieHa cynebHas
owmnbka. Npu 3TOM KOHCTUTYLMOHHOCTb NyHKTa 5 yactu 1 ctatem 187 AlK Poccuiickon denepauumn oH He
ocnapuBaeT, HO cuutaeT, 4Tto cTtatbm 180 wm 181, npensTcTByKOLME NEPECMOTPY MNOCTAHOBIEHUA
Mpesngmnyma Beicwero ApbutpaxHoro Cyga Poccuiickon depepaumu, B KOTOPOM fonylieHa cygebHas
ownbKa, OrpaHMYMBAOT KOHCTUTYLMOHHOE MpaBO Ha CcyaebHylo 3aluTy M He COOTBETCTBYIT cTaTbe 46
(yactn 1 n 2) KoHctutyuun Poccuiickon ®epepauuu.

OpHako, kak cnegyet us matepuanoB gena, AO "ByuHckuii caxapHbii 3aBog" He obpalianocb B
Mpe3ananym Beicwero ApbutpaxHoro Cyga Poccuiickon ®epepaunn ¢ 3asBNEHWEM O NEPECMOTPE €ro
noctaHosrneHusa ot 20 mas 1997 roga, a NuWb HaMepeBanocb caenartb 3TO, T.e. HET KOHKPETHOro Aena, B
KOTOpOM Oblnn NpUMeHeHbl Unn nognexat npumeHeHuto ctatbk 180 n 181 AIK Poccuinckon depepauum
Kak OCHOBaHME [fsi OTKasa B BO3MOXHOCTM MEepecMoTpa YyKa3aHHOro MOCTaHOBMEHMS B CBA3U C
npeanonaraemon cypnebHonm owwunbkon. CrnegoBaTenbHO, AaHHasa anoba He oTBevyaeT TpeboBaHMSM
OOMYyCTUMOCTM MO CMbIcny cTtaten 96 n 97 degepanbHOrO0 KOHCTUTYLMOHHOIO 3akoHa "O KOHCTUTYLUUOHHOM
Cyne Poccuiickon ®egepaumn”. NoatomMy B cuny nyHKTa 2 Yyactu nepeon ctatbh 43 1 cTatbk 68 Ha3BaHHOMO
3akoHa Mpov3BOACTBO MO Aerfly B 4YacTu, OTHOCALWENCs K Xanobe akumoHepHoro obuiectBa "ByuHckuin
caxapHbI 3aBoA", NOANEXMUT NPeKpaLLeHnto.

Takvum obpasom, NpeaMeTOM pacCMOTPEHUA MO AaHHOMY Aeny SIBNATCHA crefylouime nonoxeHus
AlK Poccunckon ®depepaunn: cogepxalleecsa B crtatbax 180 m 181 nonoxeHve o HeaomycTUMOCTM
nepecmoTpa B nopsiake Haasopa noctaHoBneHun lNpesmamyma Beiclwero ApbutpaxHoro Cyaa Poccuiickon
depnepaumun; nonoxeHve nyHkta 3 vactu 1 crateu 187, cormacHo kotopomy [lpesnauym Bbicliero
ApbutpaxHoro Cyna Poccuiickon ®epepaunn, pacCMOTPEB AeNo B Nopsigke Haglopa, BnNpaBe U3MEHUTb
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UNN OTMEHUTb peLleHMe, MOCTaHOBMEHUE U MPUHATbL HOBOE peLleHVe, He nepedaBasd gerno Ha HOoBOe
paccmoTpeHune; ctatbsd 192 MOCTONbKY, MOCKOMbKY OHa CIY>KUT OCHOBaHWEM A7 OTka3a B nepecMoTpe
cynebHbix aktoB [lpesnanyma Bbicwero ApoutpaxHoro Cyga Poccuiickon ®epgepauum no BHOBb
OTKpbIBLUMMCS ODCTOATENLCTBAM B Criyyasix, korga Obina gonyuieHa cygebHasi owmbka, koTopas He Obina
nUnun He morna ObITb BbISABIIEHA paHee.

Mpn aTom, pyKOBOACTBYSICb YacTAMU NepBON M TpeTben ctatbm 3 deaepansHOro KOHCTUTYLIMOHHOMO
3akoHa "O KoHctutyumoHHom Cyae Poccuinckon ®depepaummn”, KoHcTuTyumoHHbeii Cyan  Poccunckon
denepaumun Bo3gepKMBaeTCs OT YCTAHOBNEHUSA N NCCNeaoBaHUa hakTuieckmx ob6CToATeNbCTB, HE BXOANUT B
OLIEHKY 3aKOHHOCTM M 06OCHOBAHHOCTM CyAeOHbIX peLUeHUN, BbIHECEHHbIX B OTHOLLUEHUW 3asiBUTENen, a
paccmaTtpuBaeT Nuilb BONpoCc 0 cooTBeTCcTBMM KoHcTuTyummn Poccuiickon depepaumm ocnapmBaembliXx UMK
Hopm AlK Poccuiickon ®epepauuu.

2. CornacHo ctatbe 180 AlTK Poccunckon degepaunm BCTYMMBLUME B 3aKOHHYHO CUIY PELUEHUs] U
MOCTaHOBIEHNsT Bcex apbuTpaxHbix cygoB B Poccunckon Pepepaumm moryT ObiTb MEpecMOTpPEHbl B
nopsigke Hags3opa No npoTecTaMm [OIPKHOCTHbIX §vL, YykasdaHHbix B cTatbe 181, 3a ucknoyeHuem
noctaHoBneHun lNMpesvanyma Bbicwero ApbutpaxHoro Cyga Poccunckon ®epepauun. CornacHo crtatbe
181 AlTK Poccuiickon ®egepaumn npoTecTbl BnpaBe nNpuHocuTb: Npeacenatens Boicwero ApbutpaxHoro
Cyna Poccuiickon ®epepauun u [eHepanbHbii npokypop Poccuiickon ®egepauumn Ha pelleHus K
noctaHoBneHusa nboro apbutpaxkHoro cyga B Poccuiickon depepaumm, 3a NCKNOYEHNEM NOCTAHOBMEHWN
Mpesngmnyma Beicwero ApbutpaxHoro Cyaa Poccunckon ®depepaumn; 3amectutens [lpeacepartens
Boicwero ApGutpaxHoro Cygma Poccuitickon depepaumm u 3amectuTtens [eHepanbHOro npokypopa
Poccuinckon ®epepauumn Ha pelueHWss M MnocTtaHoBreHus nwboro apbuTtpaxHoro cyga B Poccuiickon
depepaummn, 3a UCKNIOYEHMEM pPELUEHUA UM NocTaHoBneHunh Bbicwero ApbutpaxHoro Cygma Poccuiickom
degepaumm.

M3 atux ctaten AlK Poccuinckon ®efepaunmmn B X B3auMMOCBA3N €O cTaTben 183, cornacHo KoTopon
Jena no npoTtectaM B MOpsiAKe Hag3opa Ha pelieHus U MOCTaHOBMEHUS BcexX apOuTpaXHbIX CyooB B
Poccuiickonn ®egepaunm paccmatpuBaeT umeHHo [Npesnanym Beicwero ApbutpaxHoro Cyaa Poccuiickon
®epepaumn, cnegyet, 4To noctaHoBneHus [lpeangnyma Beicwero Ap6utpaxHoro Cyaa Poccwuiickon
®egepaumun BoobLLe He nognexar nepecMoTpy B Nopsiake Haa3opa.

3. B cootBetctBUM c pasgenom |l ATK Poccuinckon ®Pegepaumm npousBogcTBO MO nepecmoTpy
peleHnin apbuUTpaxHbIX CyOOB MOXET OCYLLEeCTBNATbLCA B anenmnsumMoHHOM, KacCaluMOHHOM U Haa30pHOM
nopsgke (rnasbl 20, 21 1 22). Kpome TOro, B 9TOM Xe pasgene npegycMoTpeHa elle ogHa BO3MOXHOCTb
nepecMmoTpa cyAebHbIX akToB apbuTpaxHoro cyaa, BCTYMMBLUMX B 3aKOHHYHO CUIY, - MO BHOBb OTKPbIBLUMMCS
obcTodATenbcTBam (rnaea 23, ctaTbn 192-196). CornacHo vactu 1 ctatbh 192 ATK Poccuiickon ®epepavmm
apbuTpaxHbI Cyd MOXeT NepecMoTpeTb MO BHOBb OTKPbIBLUMMCSH OGCTOATENbCTBAM MPUHATLIA UM
BCTYMUBLUMIA B 3aKOHHYIO cuny cyaebHbin akT. VI3 31Ol Hopmbl BO B3aMMOCBsi3n co ctaTeen 180 cnepyer,
4yTO noctaHoBneHus MNMpeananyma Beicwero ApbutpaxHoro Cyga Poccuiickorn ®efepaumu, He nognexaiime
nepecMoTpy B nopsigke Hagsopa, BMecTe ¢ TeM MoryT ObiTb camum >xe lNMpe3ngnymom nepecMoTpeHbl no
BHOBb OTKPbIBLUMMCS 06CTOATENbCTBaM.

Takum o6pasom, nonoxeHve ctaten 180 u 181 AlK Poccwuiickon ®degepauum O TOM, 4TO
noctaHoBrneHus lNpesngmyma sIBMSKOTCA OKOHYATENbHbIMU U HE MOANeXaT NepecMoTpy MMEHHO B MOPsiAKe
Hag3opa, He MOXET paccMaTpuBaTbCs Kak NUlialllee rpaxgaH npaea Ha cyaebHyto sawuTy. B cnyvae,
ecnm lNpesvgmymom Beicwero ApbutpaxHoro Cypa Poccuickon ®degepaumy no  pesynbratam
paccMOTpeHUs fena B MNopsgke Hags3opa MOCTAHOBIEHWE YXe BbIHECEHO, a HapYyLEHHble Wunm
ocrnapvBaeMble NpaBa U 3aKOHHbIE MHTEPECHI NPeanpuaTUi, YIPEXOEHUA, OpraHM3aumi U rpaxaaH B ccpepe
npeanpvHUMaTeNnbCKOA U MHOM 3KOHOMWYECKON OEATENbHOCTM TEM He MeHee apOMTpaXHbIM CyaoM B
pesynbTate cyaebHON OWwnbKM He 3aluLleHbl, NepecMoTp Takoro cygebHoro peluenust MNpes3vamymom
BO3MOXEH Ha LOMOSIHWUTENBHOW CTaauMu - MO BHOBb OTKpbIBLUMMCSA obcTosTenscTtBaM. [aHHasi cTtagus,
MMerLLass UCKMIYMTENbHBIA (Ype3BblHanHbIN) XapakTep, MO3BONSET YCTPaHUTb AOMyLieHHble cyaebHble
ownbKM, KoTopble He BbINM NN He Mornn ObiTb BbISBIEHbI paHee.

lMpaBoBas MoO3MLMA, COMMAcHO KOTOPOW OKOHYaTerbHbIN XapakTep MNOCTAHOBMEHUW HaA30pHOW
WHCTaHUMM He MOXeT paccMaTpuBaTbCsl KakK MpenaTtcTBME K BO3MOXHOCTM WX MNepecmoTpa B
OOMOMHUTENBbHOW CTaaumM - MO BHOBb OTKPbIBLUMMCS OOCTOSATENbCTBAM, B Clydae cygebHbIX oLwmbok,
KOTOpble paHee He ObINu Unu He MOornu BbiTh BbISBMEHDI, YKe Obina BbipaxkeHa KoHCTUTYLMOHHbIM Cyaom
Poccuiickon ®depepaumm B noctaHoBneHun oOT 2 deBpansa 1996 roga no peny O npoBepke
KOHCTUTYLIMOHHOCTM MyHKTa 5 4actm BTOpon cTtatbu 371, yactu TpeTben ctatbh 374 u nyHkTa 4 4yactu
BTOpon crtatbk 384 YronoBHo-npoueccyansHoro kogekca PCO®CP. [daHHaa npaBoBas nosuumg
ccopmynupoBaHa B CBSI3M C  PacCMOTPEHMEM  COOTBETCTBYIOLLUMX  MEXAHU3MOB  YroNIOBHOrO
cygonpousBoacTBa. Bmecte ¢ Tem Takasd ke no3vums NpMMeHUMa M K OLEHKe npoueayp, KoTopble, no
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cmbicny vactu 1 ctatbh 192 AlK Poccunckon degepaumm BO B3aMMOCBS3N C €ro cTaTben 2, MOryT ObiTh B
aHamnoru4yHbIX Cry4Yasx WCMOMb30BaHbl MpU nepecmoTpe noctaHoBneHun [lpesnguyma Beiclero
ApbutpaxHoro Cyna Poccuiickon Pegepaumm.

4. B cootBeTcTBMM cO cTaTbeh 46 (4yactb 1) KoHcTutyuum Poccuiickon ®Pegepaumm Kaxgomy
rapaHTupyeTcs cygebHas 3awmTa ero npas 1 cBobod. OTO 03HaYaEeT, YTO rocyaapcTBo 0b6a3aHo obecneynTb
NnonHoe ocCyLLeCcTBMNEHME NpaBa Ha CyaebHyo 3almTy, KoTopas AomkHa ObITe cnpaBeanMBoON, KOMNETEHTHOWN
n adpdektneHon. [aHHaa 00683aHHOCTb BbiITEKAeT U3  O6LIEenpU3HAHHbIX MPUHLMNOB U HOPM
MEeXOyHapO4HOro npasa, B 4aCTHOCTM 3akpenrneHHblX B cTaTbsax 8 u 29 Bceobuwen peknapauum npas
YyenoBeka, a Takke B cTaTtbe 2 (MyHKT 2 1 noanyHKT "a" nyHkta 3) MexayHapoaHoro nakra o rpaXaaHCKuX U
NONUTUYECKUX NpaBax.

CornacHo ctatbe 14 (nyHkT 1) MexgyHapoOHOrO nakTa O FPaKOaHCKMX M MOMUTUYECKUX npaBax
Kaxgbli MMeeT MpaBO Ha cnpaBeanveBoe W nybnuyHoe pas3bupaTensCTBO Jdena  KOMMETEHTHbIM,
He3aBMCMMbIM M GecnpucTpacTHbIM CyAOM, CO3[4aHHbIM Ha OCHOBaHWM 3akoHa. CyaebHoe pelueHue He
MOXeT ObITb NPU3HaAHO cnpaBensIMBbLIM U NPaBOCYAHbIM, a cydebHas 3awuta - NonHoW 1 3dhEKTMBHOMN,
ecnu pgonyuweHa cygebHasa owwubka. [loatomy crtatesa 14 (nyHkT 6) MexgyHapogHoro nakra
npegycmaTtpuBaeT, 4To cyaebHoe pelleHne MoaseXxut nepecMmoTpy, ecnu "kKakoe-nmbo HOBOE MIM BHOBb
obHapyxeHHoe 06CTOATENBCTBO HEOCMOPMMO OKa3blBaeT Hanvyune cyaebHom owmnbkm",

B cuny ctaten 15 (4actb 4) n 17 (vactb 1) KoHcTuTyuumn Poccunckon ®egepauun npaBo Kaxaoro Ha
cynebryio 3awmTy, npegycMoTpeHHoe ee ctatben 46 (4acTb 1), AOMKHO rapaHTUpOBaTbCA B COOTBETCTBUM
C Ha3BaHHOW HOPMOW MeXAyHapOAHOro npasa, koTopas MMeeT obLenpu3HaHHbIA XapakTep U Kak TakoBas
SIBNSIETCA COCTaBHOW 4YacTbio NpaBoBoW cucteMbl Poccuinckon ®egepaumn. Takum obpasom, M3 ctatbh 46
(vactb 1) KoHcTutyumm Poccuiickon ®egepaumm Bo B3aMMOCBS3M € ee cTatbamu 2, 15 (4acTb 4), 17 (4acTtu
1mn 2), 18, 21 (yactb 1), 45 (4actb 1), 46 (4actm 2 n 3), 55 n 56 (4actb 3) crnegyeT, 4TO owWMBOYHOE
cynebHoe pelleHMe He MOXeT CuMTaTbCA NPaBOCYAHbIM M rOCY4apCTBO 0053aHO rapaHTMpoBaTh 3alLMTy
npaB n ceoboa yenoBeka U rpaxgaHuHa OT cyaeGHon owmnbkn. OTCyTCTBME BO3MOXHOCTU MEepecMOoTpeTb
OWKNBOYHBI CyaebHbIN akT ymanseT W OorpaHMyMBaeT MNpaBO KaXOoro Ha cydebHylo 3awuTy, 4To
Hegonyctumo. [loaToMy 3akoHogaTenb, yCTaHaBnvMBas MOPSAOK OCYLLECTBMEHUS MpaBocyausi, obsA3aH
npegycMoTpeTb MexaHu3Mm (npoueaypy) ucnpaBrneHus Takmx owmnbok, B TOM Yucrne Ha cTaguy nepecMoTpa
CcyaebHOro peLleHnsi No BHOBb OTKPbLIBLUMMCH 0BCTOATENLCTBAM.

5. Takas BO3MOXHOCTb He wucknwyaetTcs no 6yksanbHOMY cwmbicily 4actu 1 crateum 192 AlK
Poccuinckon ®epepaumn, COrnmacHO KOTOPOW apObuTpaxHbIi Cyd MOXEeT nepecMoTpeTb MO BHOBb
OTKPbIBLUMMCS OBGCTOATENLCTBAM MPUHATLIA MM BCTYNUBLUMIA B 3aKOHHYK cuny cyaebHbin akt. OgHako
NofoGHbIA MepecMoTp, KOTOPbIA MOr Obl MMETb MECTO B CBSI3U OOHapyXeHHOW cyaeOHOM OWMOKOW Kak
OfHUM K3 BHOBb OTKPbIBLUMXCHA OOCTOSTENLCTB, B AeATenbHocTu [Mpe3ananyma Bbiclwiero ApbutpaxkHoro
Cyna Poccuiickon defepaumm hakTUyeckn He OCYLLECTBNSAETCS B CUITY CriefyoLmX NPUYmH.

CornacHo 4vactn 2 ctatbn 192 AlK Poccuiickon depepaumm OCHOBaHUSMM ANs nepecmoTpa no
BHOBb OTKpbIBLUMMCSA 06CTOATENbCTBAM CydeOHOro akta SBMSKTCH: CYWECTBEeHHble [Ans  gena
obcTosTenbLCTBA, KOTOPLIE HE ObINM U HE MOrMK ObiTb U3BECTHbI 3aABUTENI; YCTAHOBIEHHbIE BCTYNMBLUMM B
3aKOHHYI0 CWUMy MpPUroBOPOM CyAa 3aBeoMO JIOXHblE€ MOKa3aHuA CBUAETENs, 3aBefOoMO  JTOXHOe
3aKnioYeHME SKCnepTa, 3aBeLOMO HENpaBUIbHbIV NEPeBO, NOANOXHOCTb 4OKYMEHTOB NGO BELLECTBEHHbIX
JOKa3aTenbCTB, MOBMEKIWME 3a COOOM MPUHATME HE3aKOHHOTO MM HEeOoDOOCHOBAHHOro cyaebHOro akra;
YCTaHOBMEHHbIE BCTYMMBLUMM B 3aKOHHYKHD CWUIly TMNPWUrOBOPOM Cyda MPECTYMHble [AOEWCTBUS N,
yyacTBywLWNX B Jdene, nNMbo ux npeactaBUTENnen Unu npecTynHble OestHUs cyaen, COBEepLUEHHble Mpu
paccMOTPEHUN OaHHOTO Adena; oTMeHa cyanebHoro akta apbuTpakHOro cyda, pelleHwsi, npuroeopa cyga
nnb0o NOCTaHOBMNEHUS APYroro opraHa, NoCNy>KUBLLEro OCHOBAHWEM K MPUHATUIO JAHHOTO PELLEHMUS.

OTOT nepeveHb, He NpefycMaTpyBaloLlLnA BO3MOXHOCTU nepecMoTpa noctaHoBneHun lNpesnanyma
Boicwero ApbutpaxHoro Cyga Poccuiickon depepaumm B €BA3U ¢ 0bHapyxuBLLencs cygebHom owmbkon,
KoTOopas He Obina nnn He morna ObiTb BbISIBIIEHA paHee, ABNAETCA 3aKpbITbiM, ucyepnbiBaowmmM. MIMeHHO B
KayeCcTBe TaKOBOMO OH paccMaTpuMBaeTCd B NpaBonNpuMeHuUTenbHoOW npaktuke [lpe3nguyma Beiclwiero
ApbutpaxHoro Cyaa Poccuiickon ®epepaumn. MNMosTomy ycTaHaBnmBarwLasi ero yactb 2 crtatbm 192 AlK
Poccuiickon ®epepauun npenarctByeT TOMy, YTOObI NMOMoXeHne 4Yactm 1 TOW Xe CcTaTbM O BO3MOXHOCTU
nepecmoTpa apouTpaxHbIM CyaOM MPUHATOTO MM BCTYMMUBLUETO B 3aKOHHYIO CUIy CygeOHOro akra no BHOBb
OTKPbIBLUMMCS 0BCTOATENBCTBAM MPUMEHSANOCh AN nepecmoTpa nocrtaHosreHun lMpesnanyma Beicliero
ApbutpaxHoro Cyana Poccuinckon ®efepaunn, eCnu oHn NpuHATLI B peadynbTate cyaebHom owmnbkn. B Takmnx
cny4vasx owmnboyHoe cyaebHoe pelleHne He MoxeT OblTb UcnpaBneHo, YTO HECOBMECTUMO C MPUHLIUMOM
NpaBoOCYAHOCTN (3aKOHHOCTWM U OBOCHOBAHHOCTM) peLUEHUN, NOCTAHOBMEHM apbuTpaXHOro cyga u ¢
3afjjayamMu CygonpomsBOACTBa B apbuUTpaxXHOM cye No 3aliuTe HapyLUeHHbIX UM ocrnapuBaeMbix npas U
3aKOHHbIX MHTEPECOB rpaxgaH, NPeanpusaTui, ydpexxaeHnin n opraHmsaumin B cdepe npeanpuHnMaTensCcKom



1 IHOMN 3KOHOMMYECKOW AEeATENbHOCTHU.

Kpome ToOro, kak cregyer M3 MartepuanoB Jena, 3asiBeHUss C npocbObon O nepecMoTpe
MOCTaAHOBIEHNA HAA30pPHOW WHCTAHLUUM MMEHHO MO BHOBb OTKPbIBLUMMCS OOCTOATENbLCTBAM BCIEACTBUE
gonylieHHon cyaebHon owmnbku, koTopas He Obina M He mMorna ObiTeb BbisiBNieHa paHee, Oblfin OTKMOHEHBI
co ccbiko M Ha ctatbum 180 m 181 AIK Poccunckon ®epepauumn kak Booblle He MO3BONsOLME
obxanosaTb noctaHoBneHus [lpesnaunyma Beicwero ApbutpaxHoro Cyaa Poccunckon depepauumn He
TONbKO B MNOpsiike Hag3opa, HO M B cry4dasX, KOTOpble OTHOCATCA K ocobon cTtagmm apOuTpaxHoro
Cy[onpon3BoACTBa - MEPECMOTPY Aen No BHOBb OTKPbIBLUMMCS obcToATenscTBaM. CnegoBaTtenbHO, cTaTbu
180 n 181 AIK Poccuiickon ®eagepauny HenpaBOMEPHO WUCMOMb3YIOTCA B KAYECTBE OCHOBaHWUS K OTKasy B
nepecmoTpe NOCTaHOBMEHWIN HAA30PHOW MHCTaHLMK, KOrga Takue NoCTaHOBMEHUS MPUHATBI B pe3ynbTate
cynebHom owmnbKn.

Takmm obpasom, vactb 2 ctatbnm 192 AIK Poccuiickon Peaepaumm (NOCTONbKY, MOCKOSbKY OHAa
CMYXXWUT OCHOBaHWEM Afs 0TKa3a B NepecmoTpe Mo BHOBb OTKPbIBLUMMCS ODOCTOSATENbCTBAM NOCTAHOBIEHUN
Mpesnagnyma Beicwero ApoutpaxHoro Cyaa Poccuiickon ®egepauunn, NpuHATbIX B pesdynbTate cyaebHom
owmnbkn, KoTopasi He Gbina MU He Morna ObiTb BbiIBNIEHA paHee) HapyllaeT 3akpeniieHHyl ctatben 46
(vacte 1) KoHcTuTyumm Poccunckon ®Pepepauumn rapaHTMio cydebHOW 3alimTbl MpaB  4YerioBeka WU
rpaxgaHuHa.

6. CornacHo nyHkty 3 yactu 1 crtatem 187 AlK Poccuiickon ®epepauumn lNMpesmanym Boicwero
ApbutpaxHoro Cyna Poccuiickon ®epepaunn, pacCMOTpeB Aeno B Nopsake Haa3opa, BnpaBe U3MEHUTb
UNN OTMEHUTb peLleHune, MOCTaHOBIEHUE U MPUHSTb HOBOE peLleHVe, He nepefaBas [enio Ha HOoBOe
paccmoTpeHue. o MHeHWIo 3asiBUTenen, gaHHas Hopma nos3sonseT lNpe3nanymy Beicliero ApbutpaxHoro
Cypa Poccuiickon Pepepaumm camocTOATENbHO BbIACHATL akTudeckne obCTosATeNnbCTBa, UMeoLme
3HayeHne AOnsg pena, cobupatb W LOMOMHMTENBHO MWCCMEAoBaTb W OLEHMWBaTb [JoKasaTenbCTBa, YTO
HEeCOBMECTUMO C 3ajayamMu HaO30pPHOW MHCTaHUMM W NpoTuBopeunT ctatbe 46 (4acte 1) KoHctutyuum
Poccuinckon ®egepaumn.

[Ona noHMMaHWst M OUEHKU CMbiCna OCMapMBaeMOro MOJIOXKEHUS HeobXoOuMO Y4MTbIBaTb €ro
B3aMMOCBA3b ¢ Apyrumu nonoxeHuammn AlNK Poccuinckon ®epepavun.

Cratbamu 145, 146, 153, 155, 157-159 AlK Poccunckon degepaumm npegycmMoTpeHa BO3MOXHOCTb
obxanoBaHust cyaebHOro pelleHs 1 ero nepecmoTtpa anennsaunMoHHOW MHCTaHumen. [pyn paccMoTpeHun
Jena B anennsuuoHHOW WHCTaAHUUKM apOuUTpaxHbIM Cyd MNO MMeKLWMMcs B gene U OOMNONHUTENbHO
npeacTtaBfneHHbIM  AoKasaTenbCTBamM MOBTOPHO paccMmaTpuBaeT [[efno W npoBepsieT 3akKoOHHOCTb U
00O0OCHOBaHHOCTb peLLeHNs B NONIHOM 00bemMe, MpUYEM C NPUMEHEHNEM TeX e NPUHLUMOB, YTO U B NEpBOW
WHCTaHuMn. K HUM, B 4aCTHOCTU, OTHOCATCH MPUHLUUN COCTA3ATENbHOCTU U paBHOMPaBUsA CTOPOH (cTaTbda 7
AlNK Poccuiickon degepaumm) u NpUHUUMN HENOCPEACTBEHHOCTU CyAebOHOro pasbupartenbcrBa, COrnacHo
KOTOpOMYy apOuTpaxHbIi cyg npu pasbupaTenscTtBe gena 06s3aH HEMOCPEACTBEHHO MCCredoBaTb BCeE
JokaszaTenbcTsa no geny (ctatbs 10 AMNK Poccuiickon ®epepauum).

Bo3MOXHOCTb Takoro obkanoBaHusi CyaebHOro pelleHuss M ero nepecmMoTpa B BbILLIECTOSILLEN
WHCTaHLMN SBNAETCHA OOHUM U3 HEOTBbEMISIEMbIX 3NIEMEHTOB NpaBa Ha CcyaebHyo 3awwmnTy. OTO BbITEKaeT M3
cmbicna crarten 46, 50 (yactb 3) n 123 (yactb 3) KoHcTutyuumn Poccunckon deagepaumm n SBngeTcs ogHUM
13 0oO6LEeNpPU3HaHHbIX MPUHLUMOB OpraHunsaumMm cynebHOMW CUCTeMbl M OCYLLECTBIEHWUS MpaBoCcyausl B
NpaBOBOM rocyapcTBe.

Hapsay ¢ nepson n anennaumoHHon uHctaHuunammn B AlNK Poccuinckon depnepaumm npegycMoTpeHbl
KaccauMoHHas 1 Haa3opHas UHCTaHuum (rmasbl 21 1 22), 4To HanpaBneHo Ha co3gaHne ycrnoBui ans donee
MOSTHOTO OCYLLECTBIEHNSI KOHCTUTYLIMOHHOIO NpaBa Ha cygebHyto 3alimTy U Anst peanv3auny BblTEKALLMX
oTcloga 3afad cyaonpousBoacTBa B apbutpaxxHom cyae.

HapsopHoe nNpou3BoacTBO B apbuTpakHOM cyae, Kak AONOMHUTENbHasA rapaHTusa npasa rpaxgaH Ha
cyaebHylo 3awmTy, MMeeT MeCTO Mnocre TOoro, kak cygebHoe pelueHWe, nocTaHOBMNeHMe Mo Jeny,
paccMOTPEHHOMY 3a4acTyl0 He TOSMbKO B NEPBOW, HO M B anensisauMOHHON N KacCaLWUOHHOW MHCTaHUUAX,
BCTYMNWUINO B 3aKOHHYIO CUIMY U HA €ro OCHOBE YXXe MO0 BO3HUKHYTb MHOXECTBO NMPaBOOTHOLLEHWUIA, NpU4emM
CPOK Ans Hero He yctaHoBneH. lMoatomy B AlK Poccunckon ®egepaummn 3akpenreHbl CyLECTBEHHbIE
0COBEHHOCTU CYyAONPOM3BOACTBA B NOPSAKE HaA30pa, a Takke npeaensl npas HaA30pPHON MHCTaHLNN.

B cootBetctBUM ¢ AlNK Poccuinckon degepaumm OCHOBaHUSMU K M3MEHEHMUIO UNN OTMEHE PELLEHNS,
NOCTaHOBMEHUA B Mopsake Haa3opa SABMSKTCS HE3aKOHHOCTb UnM HeobOoCHOBAHHOCTb cyaebHoro akrta
(yactb 1 cratbu 188); ykasaHus apbuTpakHOro cyaa, paccMmaTpuBalolWero Oerno B nopsiake Haasopa,
N3MNOXEHHbIE B MOCTAHOBEHMN 00 OTMEHE peLleHusi, MOCTAHOBMEHMUs, 0bs3aTenbHbl Ans apbutpaxHoro
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cyda, BHOBb paccMmaTtpuBaiollero gaHHoe pgeno (dacte 1 cratbm 190). OpgHako apOuTpaxHbin cyg,
paccmaTpvBalOWnA Oeno B MNOpsake Hag3opa, He BhApaBe ycTaHaBnMBaTb WM CYMTaTh AOKa3aHHbIMM
obcToATENnbCTBa, KOTOpble HE OblNM YCTAHOBMEHbI B peLieHWW, MOCTAHOBNEHWMM NMOO OTBEPrHYTbI WM,
npegpelwate BOMPOCbI O [OCTOBEPHOCTM WM HEOOCTOBEPHOCTM TOrMO WMAM WMHOMO JoKasaTenbCTBa,
npeumyLLecTBe OOHUX AoKa3aTenbCTB Nepea ApYrMMu, O TOM, Kakas Hopma MaTepuarbHOro npasa AOKHa
ObITb MPMMEHEHa M KaKoe pelueHWe, NMOCTaHOBMNEHWE AOIMKHO ObiTb MPUHATO NPW HOBOM PacCMOTPEHUM
aena (yactb 2 ctatbu 190 AlK Poccunckon ®egepauun).

Mo cmbicny nyHkta 3 yactu 1 crtaten 187 AlK Poccuiickon ®egepauny BO B3aUMOCBSA3N C €ro
ctatbsmn 188 n 190, ecnu lMNpesnagnym Beicwero ApbutpaxHoro Cyaa Poccuinckon denepaumm B nopsgke
Hag3opa U3MEHSIeT UnM OTMEHSIET peLleHue, NOCTaHoBNeHne, oH B nibom criyyae (M korga Bo3BpallaeT
Jeno Ha HOBOE pacCMOTpeHue, M Korga nNpuHMMaeT HOBOE pelleHune, He nepefjasBasl Aeno Ha HoBoOe
paccMOTPEHNE) HEe MOXET YCTaHaBNMBaTb UMM CYUTaTb AOKa3aHHbIMWM ODCTOSTENBCTBA, KOTOPbIE HE Obinu
yCTaHOBMEHbl MO0 OTBEPrHyTbl B pELUEHUW, MOCTaHOBMEHUW. OTO O3Ha4yaeT, YTO OH He Bnpase
CaMOCTOSITENbHO YCTaHaBNMBaTb MMeELMEe 3Ha4YeHue Ans gena obcTosaTenbCTBa Ha OCHOBE COOpaHHbIX
JoKa3aTenbCTB M HEe MOXeT OOMONHUTENbHO cobupaTb HOBble Aoka3atenbcTBa. OpgHako, He nepefasas
Oerno Ha HOBOE pacCMOTPeHMe, OH MOXET MCNpaBUTb AOMYLLEHHYIO B peLleHMn, NOCTaHOBIIEHNM OLLIMOKY B
NPUMEHEHMN N TONKOBAHMM HOPM MaTepuarnbHOro npasa.

B cBsi3n ¢ npoBepkon MpaBUNbHOCTU BbIBOpa HOPMblI MaTepuanbHOro npaBa B KOHKPETHOM [Jene,
NPUMEHUTENBHO K hakTuieckum obcToaTenbcTBaM [fena, Haa3opHas MHCTaHLUMSI MPOBEPSIET He TOMbKO
3aKOHHOCTb, HO M 0BOCHOBAHHOCTL cyaeBGHOro akTta, T.e. HACKONbKO YCTAHOBIEHHbIE 06CTOsITENLCTBA (C
TOYKU 3PEHUS UX AOKA3AHHOCTU U MONHOTHI BbISICHEHUSI), COBpaHHbIE AoKa3aTensCTBa (C TOYKM 3PEHUST UX
BCECTOPOHHOCTW, MONMHOTBI UM OOGBEKTMBHOCTM) U BbIBOAbI (C  TOYKM 3pEHUS UX COOTBETCTBUS
obcTosiTenbCcTBaM Aiena) No3BonsioT MPUMEHUTb TY UMW MHY HOPMY MaTepuarbHOro npaea.

CnepoBartenbHO, MpUYHUMAasa HOBOE pelleHue, HaA3opHas WMHCTaHUMs TeM cambiM  McnpasnseT
owmnbKkn, OonyleHHble CYAOM Ha TOW CTYMeHW NpaBONPUMEHMTENBHOrO Mpolecca, KoTopas CBsid3aHa C
BbIOOPOM HOpPMbI MaTepuanbHOro npaea, ee YsCHEeHUs, TonkoBaHus. Ho npu atom, no cmeicny ctatbn 187
AlNK Poccuickon ®egepaumm BO B3aumocssaan ¢ ero ctateammu 186, 188, 190, a takxke co ctatbamu 7, 10,
117 (wactb 1), 124 (vactb 1), 125, 127 (ab3ay veTBepTbIN YacTu 2), 155, 157 (nyHkTbl 2 1 3), 158 n 159
(nyHkT 7 yvactm 2), 162, 171, 174, 175 (nyHktel 2 n 3), MNpe3namym Beicwero ApbutpaxHoro Cyaa
Poccuiickon ®epepauun, paccmaTpmBalolLnin Aeno B Nopsake Hags3opa, HenmocpeacTBEHHO He uccnegyet
JokasaTenbCTBa U He ycTaHaBnuBaeT pakTudeckme obCToATenbCTBa, Tak Kak OH He MOXeT MOAMEHSATb
nepBytd U1  anennsauMoHHYl0 WHCTaHuuW, KOTOpble CaMOCTOATENbHO WCCneaylT W OueHMBaT
JokasaTenbCTBa W YycTaHaBnMBalT pakTudeckme obCcToATENbCTBA [fena Ha OCHOBE MPUHLMMNOB
COCTA3aTENbHOCTU U pPaBHOMPaBUsi CTOPOH M HEMOCPEACTBEHHOCTU cyaebHoro pasbupatensctBa. A 3To
UMEHHO Te MPUHLUMbI, KOTOpble SBMAIOTCA 00A3aTenbHbIMM O pas3pelleHns cnopa Mo CyLWecTBy U B
pamkax KoTopblX, cornacHo ctateam 7, 10 u 52 (yactb 2) AlNK Poccuiickon ®eaepalimm, TONbKO U BO3MOXHO
yCcTaHoBMNeHne hakTuiecknx obCToaTENbLCTB U NOMNyYeHNe, UCCNefoBaHNE N OLeHKa JoKa3aTenbCTB.

B HapsopHoOM uHCTaHuumn, kak crnegyeT u3 crtatenm 186 m 190 AlK Poccunckon ®egepauun, atu
NPUHUMNBbI  OFpaHWYEHbl MMEHHO MOTOMY, 4YTO Cy4 B MNOpPsSAKe Hagsopa MCronb3yeT MofIHOMoYME,
3akpenneHHoe B nyHkTe 3 yactn 1 ctatbmn 187, Tonbko Toraa, korga AonyweHa ownbka B NPUMEHEHUU Y
TONKOBaHWM HOPM MaTepuanbHOro npaea. B aTom cnyyae Hag3opHas MHCTaHUMS He pellaeT BOMpOChI
dakTa, OT Hee He Tpebyetrca cobupaHus, nccnegoBaHWs U OLEHKM [oKasaTenbCTB M YCTaHOBIEHWS
dakTudecknx obcTosaTenbcTB. M03TOMy NpUHATOE B NOpsaKe Hag30pHOro NPOM3BOACTBA HOBOE peLLEHNE,
ucnpaensllee oOWKOKY, OOMYLWEHHYD B MNPMMEHEHWM W TOMKOBaHUMM HOPM MartepuarnbHOro npaea,
cnocobCTBYET OCYLLECTBINEHMIO 3afa4 CYLOMNPOM3BOACTBA B apbUTpaKHOM cyae Mo 3aluuTe HapyLUEHHbIX
UNM ocrnapuBaembiX MpPaB W 3aKOHHbIX WMHTEPECOB W He HapywaeT npefyCMOTpeHHbIX KoHcTuTyumen
Poccuiickon depepaummn nonoxeHun o npaBe Ha cydebHyo 3awmty (ctatbs 46), 0 nopsgke nonyvyeHus u
ncnonb3oBaHua gokasatenscTB (cTaths 50, YacTb 2) n 00 OCyLLeCTBNEHMN CYAONPOM3BOACTBA HA OCHOBE
COCTSI3aTENBbHOCTU 1 paBHOMpPaBUA CTOPOH (cTaTbst 123, yacTtb 3).

Takmm obpasom, nyHkT 3 yactm 1 crtatem 187 AIMK Poccunckon depepaumm COOTBETCTBYET
KoHcTutyumm Poccuiickon deagepaumm.

7. MonoxeHne nyHkta 3 vactu 1 ctatbm 187 AIK Poccwuiickon depepaumm He MOXET CRyXUTb
OCHOBaHuemM Ansa npuHaTua MNpesnguymom Beicwero ApbutpaxHoro Cyaa Poccuiickon ®enepauum HOBOro
peLLeHnsl, KOTOPbIM HE TOSbKO UCNPaBNSATCHA OLUMOKM B MPUMEHEHMN U TOMKOBaAHUM HOPM MaTtepuarnsHOro
npasa, HO N N3MEHSIETCA JoKa3aTenbCTBeHHasi 6asa.

Ecnu Haa30pHaA MHCTaHUMA NpUxXoguT K BbiIBOAY O TOM, YTO pelleHne, NoCTaHOBNEeHUne OOJNKHO ObITb
OTMEHEeHO B cuny HeJoCTaTOYHOM OOOCHOBAHHOCTU, OHA HE MOXET Ha 3TOM OCHOBaHWUM NPUHATL HOBOE
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peleHune. Mo cmbicny nyHkTa 3 yactu 1 ctatbm 187 AIK Poccuinckon ®epepauum BO B3aMMOCBSA3N C €ro
ctatbsiMn 187 (nyHkT 2 yactn 1), 188 1 190, geno AomkHO GbITb HanpaBreHO Ha HOBOE paccMmoTpeHue. MNpu
3TOM HeJonycTMMO npefpeLleHne BOMPOCOB O AOCTOBEPHOCTW WM HEOOCTOBEPHOCTM TOrO UIU MHOTO
JoKasaTenbCTBa, NPeMMyLLEeCTBE OJHMX OOKa3aTenbCTB nepes Apyrumu, a Takke BONPOCOB O TOM, Kakasi
HOpMa MaTepuarnbHOro npaea AOMKHA ObiTb MPUMEHEHA N KaKoe peLleHne, NOCTaHOBMEHNE OOMKHO ObITb
MPWHATO NPV HOBOM paccMOTpPeHUN aena.

B npotuBHOM cnyyae cosgasanacb Obl BO3MOXHOCTb MPUHATUS MOCTAHOBIEHUA BOMPEKU
TpeboBaHMAM M OrpaHWYEeHMsIM, KOTOPbIMM  HaA30pHas  WHCTaHUMSA CBfi3aHa B OTHOLLEHWUW
nepecMaTpvBaeMblX €10 peLleHWA, MNOCTAHOBMEHUN, HENPaBOMEPHO pacWMPANUCL Obl  NOHOMOYMS
HaA30pPHOW MHCTaHUMMK, 4YTO MPUBOAMIIO Obl K HapyweHuo ctaten 46, 50 (vactb 2) u 123 (4actb 3)
KoHcTutyumm Poccuiickon deapepaumm.

HoBoe peweHne [lpesmgmyma Bebicwero ApbutpaxHoro Cyga Poccuiickon deaepaumu,
paccMmaTpuBaloLLEero Aeno B nopsigke Hagl3opa, NPUHSATOE C HapyLeHNEM AEACTBUTENBHOIO CMbICHa MyHKTa
3 vactn 1 crtatbm 187 AIK Poccuiickon Pepepauun, aBnseTcs OWMOOYHBIM U Kak TakoBOE MOXET ObiTb
NepecMoTPeHO MO BHOBb OTKPbLIBLUMMCS OOCTOSITENbCTBaAM B MNOpsiAKe, NpeayCMOTPEHHOM rnaBon 23
(ctatbm 192-196) AlK Poccuickon ®egepaumu, n ¢ y4eTom HacToswero NoctaHoBneHus.

Ha ocHOBaHWM U3NOXEHHOro 1 PyKOBOACTBYSACH YacTAMM NepBON 1 BTOPOWN ctaTtbu 71, ctaTbamm 72,
74, 75, 100 n 86 PepepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KowctutyumoHHom Cyae Poccuiickon
depepauymnn”, KoHctutyumonHein Cyg Poccuinckon denepaumm

NOCTaHOBUIT:

1. MpusHaTtb cooTBeTCTBYIOWMUM KOHCTUTYUMKM Poccuinckon ®eagepaunn cogepxaweecs B cratbsx 180
n 181 ApbutpaxHoro npoueccyanbHoro kogekca Poccuiickorn ®egepaunn nonoxeHne o HeaonycTUMOCTU
nepecmoTpa B nopsiake Hagsopa noctaHoBneHun MNMpesmamyma Beicwero ApbutpaxHoro Cyaa Poccuinckon
degepaumm.

lMpn aTOoM fJaHHOe noNnoXeHne He MOXET CMyXWTb OCHOBaHMeM [Ans OTka3a B nepecmoTtpe
noctaHoeneHun [lpesngnyma Beicwero ApbutpaxHoro Cypa Poccunckon ®epepaumm Mo  BHOBb
OTKPbIBLUMMCS 0B6CTOATENLCTBAM B CBA3W C OOHapyxusLlencs cyaebHon ownbkon, kotopas He Obina nnu He
Morna ObiTb BbiIBNieHa paHee, MOCKOMNbKY BO3MOXHOCTb Takoro nepecmoTpa He WUCKMYaeTcs B Cuny
obuero nonoxeHnst yactn 1 ctaten 192 ApbutpaxkHOro npoueccyansHoro kogekca Poccunckon degepaumm
N BbiTeKaeT M3 npaBa Ha cygebHyl 3aluTy, rapaHTUpoBaHHYK cTatben 46 (4actb 1) KoHcTuTyumu
Poccuinckon ®egepaumn.

2. NpusHaTtb cooTBeTCcTBYOWMM KoHCTUTYLMn Poccuickon denepaumm nyHKT 3 yactu 1 ctatbn 187
ApOuTpaxHoro npoueccyanbHoro kogekca Poccuiickon — ®Pepepaumun, MNOCKOMbKY, MO  CMbICIY
copepxallerocst B HeM nonoxeHus, MNMpeananym Beicwero ApbutpaxHoro Cypa Poccuiickon ®egepaunm,
paccMOTpeB [ero B Mopsgke Haasopa, BnpaBe U3MEHUTb NMOO OTMEHUTb pelleHve cyga nepBoMu
WHCTaHLMN, NOCTAHOBIEHNE anenmnsauMoHHON U KacCaLMOHHON MHCTaHLMI U MPUHATD HOBOE peLUeHuE, He
nepegaBas 4eno Ha HOBOE pacCMOTPEHME, ecnv AonyuieHa owunbka B MPUMEHEHMM U TOMKOBAHUU HOPM
MaTepuanbHOro npasa.

3. lMpusHaTtb cooTtBeTcTBYOWEN KoHcTuTyumn Poccunckon ®epepaumm 4vactb 1 cratbu 192
ApOuTpaxHoro npoteccyansHoro kogekca Poccuiickon ®enepauun.

4. lNMpusHaTb He cooTBeTcTBYOWEeNn KoHcTuTyuumn Poccunckon depnepaumum, ee ctatbe 46 (4actb 1),
Yactb 2 cTtatbh 192 ApOutpakHOro mnpoueccyanbHoro kogekca Poccuiickon ®Pepepaumm MOCTONbKY,
MOCKOJIbKY OHa CMYXUT OCHOBaHWEM [fisl OTka3a B MEPecMoTpe MO BHOBb OTKPLIBLUMMCS 06CTOSTENBCTBAM
noctaHoBneHun MNpesngnyma Beicero ApoutpaxHoro Cyaa Poccuiickon ®epepauum B TeX cny4vasx, korga
cynebHbI akT NPUHAT B pesynbTaTe cyaebHon owmnbku, KoTopas He Obina unu He morna GbiTb BbiSiBNEHA
paHee.

5. B cuny cratbm 68, nyHkta 2 4actu nepBon cTtaten 43, ctaten 96 un 97 depepanbHoro
KOHCTUTYLMOHHOTo 3akoHa "O KoHctutyumoHHom Cype Poccuiickon deagepaumm” nponsBoacTBO Mo eny B
yacTu, OTHocsWenca K xanobe akumoHepHoro obuiectBa "ByuMHCKUI caxapHbid 3aBon", MpekpaTuTb,
NOCKOMbKY AaHHada xanoba He cooTBeTCTBYyeT TpeboBaHUAM AONYCTUMOCTMW.

6. Jena, B KOTOpbIX B KayecTBe CTOPOH YyyacTBOBanu akuuoHepHoe obuiectBo "lamatoH" un
npeanpuaTue obuectseHHOM opraHusauum "®dupma "CnvHOPT" 1M KOTopble BbiNM PacCMOTPEHbI B NOpsaaKe
Hafgs3opa, nognexar nepecmotpy Npe3ngnymom Beiclwero ApbutpaxHoro Cyaa Poccunckon ®epepaunm ¢



y4yeToM HacTosero [NNoctaHoBneHus.

7. CornacHo 4actsiM nepBoll U BTOpou cTtatbl 79 PepepanbHOro KOHCTUTYLIMOHHOrO 3akoHa "O
KoHctutyumoHHom Cyne Poccuiickon ®egepaunn” HacTosilee [locTaHOBNEHME SBMNSIETCS OKOHYATESbHbIM,
He MOANeXWT o0XXanoBaHW, BCTYMaeT B CUNY HEMEeONEeHHO MOocfe ero MpOoBO3rnalleHus, OencTByeT
HEenocpeacTBEHHO U He TpebyeT NOATBEpPXAEHUSA APYTMMU OpraHaMm 1 AOJMKHOCTHBIMW NULaMu.

8. CornacHo cTtatbe 78 ®depepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHcTtutyuuoHHom Cyge
Poccuinckon ®epepaummn” Hactoswee MocTaHOBRNEHWE NOANEXUT He3ameannTernbHOMY onybnnkoBaHuoo B
"CobpaHumn 3akoHogatenbcTBa Poccuiickon degepaummn” n "Poccuinckon rasete". [NoctaHOBNEHME AOMKHO
ObITb Takke onybnukosaHo B "BecTtHuke KoHcTutyumoHHoro Cyaa Poccuiickon ®egepaumun” n B "BecTHuke
Boicwero ApbutpaxHoro Cyana Poccunckon ®epepaumn”.
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