OINNPEAEJIEHNE
KOHCTUTYILIMOHHOTO CYJIA POCCUNCKOI ®EIEPAIIUU

ONPEAENEHUE

KOHCTUTYLMOHHOIO CYOA POCCUACKOW ®ELQEPALA

no xanobe egepanbHOro rocyaapcTBEHHOrO YHUTApHOro npeanpuatns 123 ABMAUMOHHBIN PEMOHTHBIN
3aBoA4" Ha HapylleHWe KOHCTUTYUMOHHbIX MpaB u cBobog ab3auem nepBbiM NyHkTa 4 crtatbu 79
Hanorosoro kogekca Poccuiickon ®eagepauum

ropos MockBa 27 nexabpsa 2005 ropa

KoHctutyumnorHeii Cya Poccuiickon ®Pepepaumm B coctase lNpencenatens B.[.3opbkunHa, cyaen
H.C.bonpgapsa, HO.M.Janunosa, JI.M.Xapkoson, [.AXKunuHa, C.M.KasaHueBa, M.N.KneaHgpogra,
A.J1.KoHoHoBa, J1.0.Kpacasumkosown, C.M.MaepuHa, H.B.MenbHukoBa, HO.[.PyakuHa, H.B.CenesHera,
A.A.Cnusel, B.I.Ctpekososa, O.C.Xoxpsakosow, 5.C.563eeBa, B.I.Apocnasuesa,

3acnylwae B NiieHapHOM 3acefaHuu 3aknodeHve cyabu M.U.KneangpoBa, npoBoAMBLUErO Ha
ocHoBaHun cTaTb 41 depepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumonHom Cyae
Poccuiickon ®epepaummn” npegBaputenbHoe naydeHue xanobbl Pyl "123 ABMAUMOHHBIA PEMOHTHbIN
3aBoa",

YyCTaHOBWI:

1. B cBoen xanobe B KoHcTUTyLMOHHbIN Cya Poccunckon ®epepaunm OIYI "123 ABMaLMOHHBIN
PEMOHTHbINA 3aBOA4" OcnapvBaeT KOHCTUTYLMOHHOCTb ab3aua nepsBoro nyHkta 4 ctatbu 79 Hanorosoro
kogekca Poccuiickonn ®degepaumn, COrnacHoO KOTOPOMY CyMMa W3NULWIHE B3bICKAHHOrO Hamora
BO3BpaLLAeTCss C HA4YMCMEHHbIMM Ha Hee MpoueHTaMu 3a cyeT OOWMX MOCTynneHuh B OrompkeT
(BHEOOMKETHBIN (hOHA), B KOTOPLIN ObINW 3a4NCNEHBI CYMMbI U3MULLIHE B3bICKAHHOMO Hanora.

Kak cnepyet n3 npeacraBneHHbIx matepuanos, ®IYI "123 ABnaumoOHHbLIN PEMOHTHbIV 3aBofg”,
ucnomnHasa BbiHeceHHble B 2001-2002 rogax pelleHMsi HamnoroBbiX OpPraHoB u ApOWTpaxHoro cyaa
Hosropoackon obnactu, B 2002 rogy ynnatuno B OlmpkeT OOMOMHUTENbHbIE MNATEXW MO Hamory Ha
NpubbINb NyTeM 3a4eTa MMeBLLENCS Nepennatbl No AgaHHomy Hanory. B 2003-2004 rogax ApOutpakHbii
cyn Hoeropopgckon obnactu, pykoBoactBysice OnpepeneHvem KoHctutyumoHHoro Cyga Poccwuiickon
®epepaummn ot 8 anpens 2003 roga Ne 115-O o6 odwmumanbHOM pasbscHeHun OnpegeneHns
KoHctutyuuonHoro Cyga Poccuiickon ®egepaumnm ot 13 Hoabps 2001 roga Ne 225-O (NpyHATOro B TOM
yucrie no xanobe Oryrl "123 ABmaumMOHHBLIN PEMOHTHBLIN 3aBOA"), YOOBNETBOPUIT €ro 3asiBIeHus o
nepecMoTpe MO BHOBb OTKPbIBLUMMCS 0OCTOSATENLCTBAM yKa3aHHbIX CyAeOHbIX peLleHnii.

Monaras, 4to ynnayveHHble B 2002 rogy CyMMbl JONONHUTENbHLIX NraTexen ABNATCH U3MNULLHE
B3bICKaHHbIM Hanorom, Pryrl "123 AsmauunoHHbIN PEMOHTHbIN 3aBod" B siHBape-depane 2004 roga
obpaTunocb B HarnoroBbli OpraH C 3asBfeHWsMW O BO3BpaTe 3TUX CYMM C Ha4YUCMEHMEM Ha HUX
NPoOLIeHTOB B COOTBETCTBUM C NyHKTOM 4 cTaTbu 79 Hanorosoro kogekca Poccuiickon depepaumu,
O[lHaKO B YCTAHOBIIEHHbIE 3aKOHOM CPOKM HAaroroBblA OpraH HayucrieHue NpoLLeHTOB He npowussen. B
YOOBETBOPEHMMN 3aSBIIEHNST O MPU3HAHUM HE3aKOHHbIM OEe34eNCTBMS HaNoroBOrO OpraHa peLleHVeEM
ApbuTtpaxHoro cyaa Hosropoackon obnactu ot 6 aerycta 2004 roga, ocTaBfeHHbIM 6€3 U3MEHEeHUs!
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noctaHoeneHnem degepanbHoro apbutpaxHoro cyna CeBepo-3anagHoro okpyra ot 23 Hosibps 2004
roga, ®ryr "123 ABMaLMOHHbBIA PEMOHTHBIA 3aBOA" ObINO OTKA3aHO CO CChINIKOM Ha TO, YTO OHO, XOTS U
BO WUCMONHEHNe TpeOOBaHUM HANOroBbIX OPraHOB W pelleHuin apOuUTpaXkHbIX CyaoB, HO OOGPOBOSBHO
ynnaTtumno HanoroBble nnaTexu B OHOMKET, W, CrefoBaTenbHO, CyMTaTb 3TU NATeXW MW3MULIHE
B3bICKAHHbIMW, YTO BrieYeT 3a coOON HaYMCNeHEe NPOLEHTOB Ha HUX, OCHOBaHWI HE NMeeTCS.

OcHoBblBasicb Ha nocTtaHoBneHun [lpesvamyma Beoicwero ApbutpaxHoro Cyga Poccumnckon
depepaumm ot 29 mapta 2005 roga no geny no 3aasneHmio OAO "lpon3BoaCTBEHHO-KOMMEpPYECKas
dupma "Cunukatumk”, B KOTOPOM YyKa3blBaeTCsl, YTO BbiCTaBneHwe TpeboBaHus o6 ynnate Hanora
ABNAETCA MepOor MNPUHYAUTENbHOIO XapakTepa, NepevvcneHne OEeHEeXHbIX CpeacTB BO WCMONHeHue
pelleHns HanoroBoro oOpraHa He MOXEeT paccMaTpuBaTbCs Kak [0OpPOBOMNbHOE MCMNOMHEHWe
HanoronnaTenbLMKOM 0B6s13aHHOCTEN NO yrnnate Hanora n cbopa, a crnefoBaTensbHO, NepeyYncrneHne M
AEHEeXHbIX CpeacTB B ynnaTy AOHAYMCIEHHbIX PELIeHMEM HanoroBOro opraHa Hamora M NeHen HOCwUT
XapakTtep B3bICKaHWUsi HanoroBbiM opraHom Hegoumku, Gyl "123 AsBMaUMOHHBIA PEMOHTHbIAN 3asoa”
Hanpaeuro B Bbiclumin ApbutpaxHein Cyg Poccunckon ®epepauunm 3asiBrieHMe 0 NepecMoTpe B nopsiake
Hags3opa pelweHus ApbutpaxHoro cyga Hosropogckonm obnactm ot 6 aerycta 2004 roga u
noctaHoBneHus ®epepanbHoro apbutpaxHoro cyga CeBepo-3anagHoro okpyra oT 23 Hosibps 2004
roga. Beiclumn ApbutpaxHbin Cyn Poccuiickon ®enepauun, oTkasbiBas B nepegave gena B [Npe3ngnym
Beicwero ApbutpaxHoro Cyaa Poccuiickon ®efepaumm, cocnarncs Ha To, YTo apbuTpaxHas npaktuka no
cnopHomy Bonpocy cdopmupoBaHa [pesngmymom Bbicwero ApbutpaxHoro Cypa Poccwuiickon
degepaumm yxe nocne TOro, kak Obiny BbIHECEHbI OCMapuMBaemble 3asiBUTENEM CyaebHble akTbl
(onpepenenne ot 21 wmoHa 2005 roga). Kpome Toro, ApbutpaxHbin cyn Hosropoackon obnactu
onpegenennem ot 20 nioHsa 2005 roga oTkasan B ygoBneTsopeHun 3asasneHns Gyl "123 AsmaunoHHbIN
PEMOHTHbIA 3aBO4" O NMEPECMOTPE MO BHOBb OTKPbIBLUMMCS OBCTOSITENbCTBAM CBOErO pelueHus ot 6
aerycta 2004 roga, a ®egepanbHbiit apouTpaxHbin cyg CeBepo-3anagHoro okpyra nocTaHoOBEHMEM OT
20 ceHTA6ps 2005 roga noaTBEPAMA 3aKOHHOCTb 3TOr0 ONpeaeneHus.

Mo MHeHMto 3asaBUTENs, abs3au nepBbli NyHKTa 4 ctaTbM 79 HanoroBoro kogekca Poccuickom
degepaumm ¢ y4eTOM CMbICNa, NPUAABAEMOro eMy MPaBOMNPUMEHUTENbHBIMU OpraHaMu, NPOTUBOPEYNT
KoHcTutyuumn Poccuiickon ®epepauun, ee cratbam 19 (dacte 1) m 53, nockonbky He no3BonseT
[obpocoBeCTHbIM HarnoronnarenbLlukam, A06pOBONMbLHO WUCMOMHMBLLUMM PELLUEHUS HanOroBbiX OpPraHoB
UNn BCTYNMBLUME B 3aKOHHYHO CUIy CyaebHble akTbl, KOTOpble BMNOCNEACTBMM ObINM MpU3HaHbI cygamu
HE3aKOHHBbIMU U OTMEHEHbI, MOMyYnTb M3 BlompKeTa MPOLEHThI, Noanexawme HaYUCIIEHU0 Ha CyMMy
M3MULLHE B3bICKAHHbIX C HUX HaroroB.

2. CornacHo ctatbe 15 (4acTtb 2) KoHcTuTtyuumn Poccuinckon defepaunm opraHbl rocyaapCTBEHHON
BMacTu, OpraHbl MECTHOro CamoynpaBfieHusl, OOJDKHOCTHblIE §Mua, rpaxgaHe u KX ob6beavHeHus
06s3aHbl cobntogaTe KoHcTutyumio Poccuiickon ®enepaumm n 3akoHbI.

Mo cmbicny AaHHOro nonoxeHus, kak ykasan KoHctutyuuoHHbein Cya Poccunckon depepaumm B
MoctaHoBneHun ot 17 uoHa 2004 roga Ne 12-1 no geny o npoBepke KOHCTUTYLMOHHOCTWU MyHKTa 2
ctatbn 155, nyHkToB 2 1 3 ctathm 156 1 ab3aua Asaguatb BTOpoOro ctatbn 283 BrogXeTHOro kogekca
Poccuiickon ®epepaumm NnpuMeHUTENbHO K cdepe (pMHaHCOBOro perynupoBaHus (ctatbs 71, nyHKT "X",
KoHcTutyuumn Poccuiickon depepauummn), depepanbHbii 3akoHOAATENb B MPOLIECCE OCYLLECTBMEHMUS
TaKoro perynmpoBaHus AOSMKEH NpeaycMOTpEeTb lopnandeckme MexaHnambl nogaepxaHnsa npaBonopsigka
B 3TOW cdpepe, BKNIOYAs Mepbl rocy4apCTBEHHOrO NPUHYKAEHWS.

2.1. ®epepanbHbIi KOHCTUTYLMOHHBLIN 3akoH "O cypebHon cucteme Poccuiickon ®epepaumn”
yCTaHaBnuMBaeT, YTO BCTYMMBLUME B 3aKOHHY CWUNY MNOCTaHOBMeHUs deaepanbHbiX Cy4OB, MUPOBbLIX
cyoen n cypoB cybbekToB Poccuiickon defepaumm, a Takke UX 3aKOHHbIE pacnopsbkeHns, TpeboBaHus,
NnopyyYeHusi, BbI30BbI M Apyrne obpalleHuss SABnsTCcA obsA3aTenbHbIMM O BcexX 6e3 MCKNoYeHus
OpraHoB rocygapCTBEHHOM BracTu, OPraHOB MECTHOrO camoynpasreHusl, 06LLECTBEHHbIX 00 beANHEHWI,
OOJDKHOCTHBIX UL, OPYrMX (PU3MYECKNX U IOpUANYECKUX NUL, M Noanexar HeyKOCHUTENbHOMY
WCMONTHEHNIO Ha Bcel TeppuTtopum Poccunckon depepaumm; HEUCNOSNIHEHWE MOCTAHOBMEHWS cyda, a
pPaBHO WHOE TMpPOSIBIIEHNE HEYBaXeHUss K Cyay BIEKYT OTBETCTBEHHOCTb, NPEeAYyCMOTPEHHYIO
degepanbHbIM 3akOHOM (4actn 1 1 2 ctatbu 6).

CnepoBarernksHo, cy,qe6H0e pelwleHne, BbiIHeCeHHOe B OTHOLUEeHUW HanoronnartenblinKka-aosmKHUKa
(KaK n nobdoe apyroe cyp,e6Hoe peUJeHme), 06s13aTenbHO AN UCMONHEHNs HE3aBUCMMO OT BOMK 3TOrO
nnua, n ero ncnojiHeHne npon3BoanTcAa AOJMKHUKOM XOTA U D,06pOBOJ'IbHO, HO noa yrp030|?1 NnpuMeHeHunsa
Mep rocyaapCTtBeHHOIo NpuUHy>XaeHus.

2.2. CornacHo ctatbe 57 KoHcTuTyuumn Poccuinckon ®egepaumm kaxabin 0683aH NnnatuTb 3akKOHHO
YyCTaHOBIEHHbIE Hanoru n coopel.
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KoHcTuTyunoHHasa 0653aHHOCTb NNaTtuTb 3aKOHHO YCTaHOBMEHHbIE Hamornm m cbopbl MMeeT, Mno
CMbICITY J@HHOW cTaTby, Ny6NMYHO-NPaBOBON, @ HE YaCTHOMPABOBOW (rpaX4aHCKO-MPaBOBOW) XapakTep.
Ee peanusauusi B COOTBETCTBYWLIMX NPaBOOTHOLIEHUSAX NpegnonaraeT cybopavHauuioo, BnacTHoe
NoAYMHEHNE OOHOW CTOPOHbI APYrol, a WMMEHHO: HanoronnatenbliMKy BMEHsieTCda B 00s3aHHOCTb
CBOEBPEMEHHO M B NOMIHOM obbeme ynnaTuTb CyMMbl Harnora, a HarloroBOMy opraHy, AeNCTBYOLWEMY OT
UMEHW TrocygapcTBa, MNpUMHAANEXWUT MonHoMoYne obecneyntb WCMONHEHWEe [aHHON 06s13aHHOCTU
HanoronnartenblMKOM. HanoronnatenblMKk He BNpaBe pacrnopsxarbCs MO CBOEMY YCMOTPEHUIO TOW
YacTblo NpMHagnexallero emy MMyLLLECTBA, KOTOpas B Buae onpeaeneHHon AeHEXHOW CyMMbl NOANEXUT
B3HOCY B KasHy, COOTBETCTBYWOLUME >Xe opraHbl MNybnuMyHOW BMNAcTWM HageneHbol MNpaBOMOYMEM B
OLIHOCTOPOHHE-BNAaCTHOM MoOpsiAke, NYTEM rOCYAApCTBEHHOIO MNPUHYXXAEHUA B3bICKMBaTb C nvua
npuyMTaloLLMECa HANOroBble CYMMbI, - MHa4ye Hapyllanucb 6bl BOMMOLWEHHbIA B cTaTbe 57 KOHCTUTYL MK
Poccuiickon ®enepaLmm KOHCTUTYLIMOHHO 3alumLLaeMblin NyGANYHbIA MHTEPEC N CBA3aHHbIE C HAM NpaBa
N 3aKOHHbIE MHTEPECHI HAanoronnaTenbLMKOB, NyGNMYHO-NPaBoBLIX 06pa3oBaHuin, rocyaapcTea B LIEMOM.

B uensx obecneyeHuss WUCMOMHEHWs HanoronnaTtenbliMKaMy KOHCTUTYLMOHHON 06s13aHHOCTM
nnatuTe Hamorm u BO3MelleHus yuepba, MOHECEHHOTO Ka3HOW B Cryvyae €ee HEeWuCNnOoSHEeHWs,
defepanbHbIA 3aKoHoAaTerb - Ha OCHOBaHWMKM cTaten 57, 71 (nyHkTbl "B", "X", "3", "0"), 72 (NyHKTbI "6",
"n" yactn 1), 75 (4acte 3) n 76 (4actm 1 n 2) KoHctutyummn Poccuiickon degepaumm - ycTaHaBnuBaet
CUCTEMY HamnoroB, B3uMMaeMmbix B OwomgkeT, M 00WMe NpUMHUMUMBLI HanoroobnoXeHws, a Takke
npegycmatpmBaeT  Mepbl  FOCyAapCTBEHHOIO  MPUHYXAEHUs,  KoTopble  MOryT  OblTb  Kak
NpaBOBOCCTAHOBUTENMbHbLIMM, obecneynBaoLLMMm UCMNOMHeHne HanoronnartenbLWMKoM ero
KOHCTUTYLIMOHHOW 06A3aHHOCTM (MoralleHme HegoOUMKM 1 Bo3MeLLeHne yuiepba oT HECBOEBPEMEHHOMW U
HEeMonHoW ynnaTbl Hanora - neHs), Tak 1 wrpadHbIMY, BO3NaralwwWyMM Ha HapyLuMTenen B KayecTse
Mepbl OTBETCTBEHHOCTU JononHuTenbHble Bbinnatbl  (MoctaHoBnenne KoHctuTyuuoHnHoro Cypa
Poccuiickon ®epepaumm ot 14 utona 2005 roga Ne 9-I1 no geny o npoBepke KOHCTUTYLIMOHHOCTU
nonoxeHun ctaten 113 Hanorosoro kogekca Poccuiickon ®epepaunn).

2.3. BO3MOXHOCTb YCTAHOBIEHMA Mep [OCY4AapCTBEHHOINO MPUHYXAEHWS B  OTHOLUEHWUU
HanoronnartenbWUKOB BbiTekaeT M3 crtatbn 55 (4acte 3) KoHctutyumm Poccunckon Pepepaumum,
AonyckawoLen B Ha3BaHHbIX €10 LensaxX OrpaHU4eHnss KOHCTUTYLIMOHHBIX MpaB u cBoboa deaepanbHbIv
3akoHoM. B «kavectBe opgHom w3 Takux Mep Hanoroeeii kogekc Poccuickon dPepepaumm
npegycmatpuBaeT TpebosaHue o6 ynnate Hamora, KOTOpoe npeacTaBnseT cobon HanpaBnsemoe
HanoronnartenbLuKy, He UCNOMHMBLUEMY 06A3aHHOCTb MO ynnaTe Hanora, NMUCbMEHHOEe U3BeLLeHue O
HeynnayeHHOW Cymme Harmora, a Takke 06 0693aHHOCTM ynnaTuTb B YCTAHOBMEHHbIW CPOK 3Ty CYMMY U
cooTBeTCTBYIOWME NeHn (NyHKT 1 cTaTbm 69).

CornacHo Hanoroeomy kopekcy Poccuiickon depepaunm TpeboBaHme o6 ynnate Hanora JOIMKHO
cofepxaTtb, B 4aCTHOCTW, CBELAEHWsI O Mepax MO B3biCKAHWIO Hanora m obecrnevyeHuo MCMNONHEeHUs
06s3aHHOCTM MO ynnaTe Hanora, KoTopble MPUMEHATCA B Crlydae HeucnomnHeHnus TpeboBaHus
HanoronnatenblWMKOM (MYHKT 4 cTatbu 69); B crnydyae HeynnaTtbl MMM HEMONHOW ynnaTtbl Hanora B
YCTaHOBIEHHBIN CPOK 06513aHHOCTbL NO ynnaTe Hanora UCNOJSHSAeTCA NPUHYANTENBHO NyTeEM obpalleHus
B3bICKaHUSA Ha [AeHexXHble cpeacTBa HamoronnaTenbliMka Ha cyeTax B 0GaHkax; B3blCKaHWe Hamora
NPOM3BOAMNTCH MO PELLEHMIO HANOroBOro opraHa nyTem HarnpasneHus B 6aHK, B KOTOPOM OTKPbITbl cHeTa
HanoronnartenbLlnKka, WHKacCoBOro MOpYyYeHUs1 (pacnopsbkeHusl) Ha CnucaHve W MnepevucrieHne B
cooTBeTCTBYOWMNE GrogKeTbl (BHEOHOOXKETHbIE POHAbI) HEOOXOAUMbBIX AEHEXHbIX CPeACTB CO CYETOB
HanoronnartenbLuka; pelweHne O B3bICKaHWM MPUHUMAETCS MOCMe UCTEYEHUs] CPOoKa, YCTaHOBIIEHHOMO
ANst McnonHeHmst o6s13aHHOCTM MO ynnaTte Harmora, Ho He nosgHee 60 OHeW Mocre UCTeYeHust cpoka
ucnonHeHust TpeboBaHusa o6 ynnate Hamnora (NyHkTbl 1, 2 1 3 cTaTbu 46); NpN HEQOCTATOYHOCTU UIK
OTCYTCTBMM [EHEXHbIX CPeACTB Ha cyeTax HanoronnartenbLlimMka UM oTcyTCTBMM UHGopMaunm o6 aTux
cyeTax HaroroBbli OpraH BnpaBe B3biCKaTb HAmnor 3a CYeT MHOMo UMYLLECTBa, B TOM 4uUcrne 3a cuyeT
HanWYHbIX OEHEeXHbIX CpeACcTB HanoronnatenbliMka-opraHm3aumm B npegenax CyMM, YKasaHHbIX B
TpeboBaHnM 006 ynnarte Hamora, U C y4eTOM CYMM, B OTHOLUEHUW KOTOPbIX MPOU3BEAEHO B3blCKaHWE
(MyHKT 7 cTtatbm 46, abs3ay nepBbi NyHKTa 1 cTatbu 47); ona obecnevyeHnss UCNOMHEHNS peLleHns o
B3bICKGHUM Harora B Cllydae HeWCMOSIHEHMS HarnoronnaTenbLMKOM-OpraHn3aumen B yCTaHOBMEHHbIE
Cpokn 00s13aHHOCTM MO ynnate Hanora pykoBoautenem (ero 3amMecTMTerieM) HarnoroBoro opraHa,
HanpaBuBwWUM TpeboBaHne o6 ynnate Hamora, MOXeT ObITb NMPUHATO peLleHVe O MPUOCTaHOBIEHMU
onepauun HamnoronnaTenblMKka-opraHm3auum no ero cdyetam B 0OaHke (MyHKT 2 cTaTbu 76); Kak
WHKacCOBOE MOpYy4YeHne (pacrnopsikeHue) HaroroBoro opraHa O CAMCaHUM U NepedncrieHMn Hanora B
OlompkeT, Tak W pelleHne HanoroBoro opraHa O MPUOCTAHOBIIEHMM oOnepauuMn no cyeTam
HanoronnarensLuka-opraHnsauun B HaHke noanexar ©6e3yCcrnoBHOMY WCMONHEHUI0 6aHkoMm (NyHKT 4
ctatb 46, NyHKT 4 cTaTbk 76); NOCTAHOBMEHME HANOroBOro opraHa O B3biCKaHWW Harmora 3a cuyeT
UMyLLleCTBa HanoronnatenbLimka-opraHn3aumm UcnonHaeTcsa cyaebHbiM NpUCTaBOM-UCMOMHUTENEM B
nopsiake, npeaycMmotpeHHom denepanbHbiM 3akoHOM "O6 UCNONHUTENBHOM NPOWM3BOACTBE", MpU 3TOM
UCMOMHMTENbHbIE  OEWCTBUS  OOSKHbI  OblTb  coBeplieHbl W TpeboBaHWs, codepxawmecs B
NMOCTaHOBMEHUN, WCMONHEHbl CyAebHbIM MNPUCTaBOM-UCMONHUTENEM B [BYXMECSYHbIA CPOK CO [OHS



MOCTYMNJIEHUS K HEMY YKa3aHHOro NocTaHoBMNeHns (ab3au, BTOpOr nNyHKTa 1, NyHKT 4 cTatbu 47).

M3 npuBegeHHbIX nonoxeHun Hanorosoro kogekca Poccuitickon ®depepauunmn cnegyet, 4Tto
TpeboBaHMe HanoroBoro opraHa o6 ynnarte Hanora siBNsieTcs Mepol rocyaapCTBEHHOIO MPUHYXOEHUS,
KoTopasi, B CBOK o4yepenb, Takke obecrneyeHa mMepamu rocygapCTBEHHOro NpuHyxaeHusa (obpatleHue
B3bICKAHUSI Ha [OEHeXHble CpPeAcTBa M MHOE WMMYLLECTBO Hanoronnartenblimka, MpUOCTaHOBMNEHNE
onepauui no ero cyetam B 6aHke).

2.4. HapgeneHne HamnoroBbIX OpPraHOB MOMHOMOYMAMM MO MPUMEHEHUIO Mep FOCyAapCTBEHHOrO
NPUHYXOeHUA camo No cebe He MOXeT paccMaTpuUBaTbCSA Kak HapylualoLllee KOHCTUTYLIMOHHbIE npaBa 1
cBoboabl. Bmecte ¢ Tem B cuny npasoBow nosuumm KoHctutyumoHHoro Cyana Poccunckon ®enepauum,
nanoxeHHown B NoctaHoBneHun ot 16 uona 2004 roga Ne 14-1 no geny o npoBepke KOHCTUTYLIMOHHOCTU
OTAENbHbIX MNONOXEHUN YacTu BTopon ctatbM 89 HanoroBoro kogekca Poccuiickon ®egepauum,
MPEBbLILLEHNE HAaroroBbIMM OpraHamum (MX OOMMKHOCTHBIMM NMLAMM) CBOMX MOSIHOMOYMA NMGO
MCMONb30BaHNE MX BOMPEKN 3aKOHHOW LenM W OXpaHsieMbiM MpaBaM W MHTEpecam rpaxaaH,
opraHusauui, rocygapctea u obliecTtBa HECOBMECTMMO C MNPUHLMNAMWM MpPaBOBOro rocygapctea, B
KOTOPOM OCYLLIECTBNEHNE MpaB U cBOOOA YenoBeka M rpaXgaHWHA He OO0JPKHO HapywaTtb npaBa U
cBoboabl apyrux nuy (ctates 1, yacTtb 1; ctates 17, yactb 3, KoHcTuTyumm Poccuinckon ®egepauun).

CybbeKkT HamoroBblX MPaBOOTHOLIEHUN, [OBPOBOMBHO WCMOMHMBLUMIA pPELUEeHUS HanoroBbiX
opraHoB U (unu) cyaoB, Kak 3aKOHOMOCIHYLUHbIA YYACTHUK 3TMX MPAaBOOTHOLLUEHMN, HE MOXET ObiTb
NnocTaBfeH B YCNOBUSA XyAlUMe, Hexenu CyObekT, pelleHWs HamnoroBblX OpraHoB u (uMnv) cygoB B
OTHOLLEHMN KOTOPOrO WCMOMHATCA NPUHYOUTENBHO, - WHOE npoTMBopeyvnno Obl ayxy wm OykBe
KoHcTtuTyumm Poccuiickon depepaumm, nposoarnacusluen Poccuio npaBoBbIM rOCy4apCcTBOM, a Takke
BbITekatoLemMy u3 KoHctutyumm Poccuiickon ®egepaumm npuHumny cnpaBeanvuBoro 6anaHca 4YacTHbIX U
ny6NNYHBIX MHTEPECOB, NPeAnonaratoLLero B3auMHy0 OTBETCTBEHHOCTb FOCYAapCcTBa, C OOHON CTOPOHbI,
W rpaxkgaH n nx obbeanHeHUNn - ¢ gpyromn.

2.5. Bonpocbl Bo3BpaTa W3NULWIHE YMNMA4YEeHHON W  MW3NUWHE B3bICKAHHOM CyMM Hamnora
yperynupoBaHbl B cTaTbsix 78 n 79 Hanorosoro kogekca Poccuiickon depepaumun. B yactHocTh, Mmun
YCTaQHOBIEHO, YTO CyMMa W3NULLIHE B3bICKAHHOrO Hanora noasnexuT BO3BpaTy HanoronnatenbLUnKy C
HaYMCNEHHbIMM Ha Hee npoueHTamu (MyHKT 4 cTaTtbu 79), CymMMa Xe M3MULIHE YMrayeHHoro Hamora
NnoaneXxuT 3a4veTy unu Bo3BpaTy 6e3 HauMCneHust NPOLEHTOB, 3a WCKIIOYEHUEM CIy4YaeB HA4MCrEHUS
NPOLEHTOB 3a Kaxabll AeHb HapyLUeHUs cpoka Bo3Bparta (MyHKTbl 2 1 9 ctatbn 78).

N3nuwHAs ynnata Hanora, kak npasuiio, MMeeT MeCTO, Korga HaroronnatenbLluyK, UCUYUCNAs
noanexatlyto ynnarte B Ol0[KeT CYMMy Hanora camocTosTenbHo, T.e. 6e3 yyacTus HanoroBoro opraHa,
no kakon-nnubo npuunHe, B TOM YMCre BCNEACTBME HE3HAHMS HArNoroBoro 3akoHa unv 4o6pocoBecTHOro
3abnyxgeHns, gonyckaeT owwubky B pacyetax (OnpegpeneHue KoHctutyumoHHoro Cyga Poccuickon
®Pepepaumm ot 21 noHsa 2001 roga Ne 173-0 no xanobe rpaxgaHkn B.A.Menep3aHoBon).

Ecnn xe 3auucneHne Hanora B GHOKET NPOUCXOAMT Ha OCHOBaHUM TpeboBaHua 00 ynnaTe
Hanora, B KOTOPOM CoOrfnacHo nyHkty 4 ctatbm 69 Hanoroesoro kogekca Poccuiickon depepaumm
YKa3bIBaE€TCA UCYUCIIEHHAs HANOroBblM OPraHoM CyMMa Hamnora, noanexaiias ynnaTte B OHmpKeT, npu
TOM 4YTO Takoe TpeboBaHME HanpaBnseTcs HanoronnaTenbliMky M0 pe3ynbTataMm KameparbHbIX
HanoroBbIX NPOBEPOK UMM B XO4e MPOM3BOACTBA MO Aefy O HarloroBOM MpaBOHapyLleHun (YacTb ndaTas
ctatbn 88, nyHKT 4 ctatbn 101 Hanorosoro kogekca Poccuiickon ®enepauun), To B criydae HEBEPHOro
pacyeTa HanoroBblX CYMM HET OCHOBaHMW TOBOPUTb O akTe W3NUWIHEN ynnatbl Hamora (u,
COOTBETCTBEHHO, cTaTbs 78 Hanorosoro kogekca Poccuiickon defepaunm npyuMeHeHa ObiTb HE MOXET).

2.6. Takum obpasom, perynupysi OCHOBaHUs, yCIrioBMs U NOpsgoK BO3BpaTa U3NULIHE B3bICKAHHOMO
Hanora, B YaCTHOCTW NpeAycMaTpuBas HauncrieHue NpoLLeHTOB Ha CyMMY U3MNULLHE B3bICKAHHOIO Harnora,
denepanbHbIl 3aKOHOAATENb YCTAaHOBWUIT LOMOSIHUTENbHbIE FApaHTUM ONs 3aWuTbl NpaB rpaxgaH u
IOPUAMYECKMX NUL, OT HE3aKOHHbIX gencTBun (6e3gencTBus) OpraHoB rocygapCTBEHHOW BriacTw,
HanpaBlieHHble Ha peanu3auuio nonoxeHun crtatenm 52 un 53 KoHctutyuum Poccuiickon ®epepauun,
COIMMacHO KOTOPbIM KaXAblh MMEeT MNpaBO Ha BO3MELLEHME TroCyAapCTBOM Bpeda, MNPUYMHEHHOro
HE3aKOHHbIMW  OehCTBUAMM (unn  6e3dencTBMEM) OpraHoB TFOCYOApCTBEHHOW BRacTM UM UX
OOJDKHOCTHBIX IUL, B TOM 4mucrie 3roynoTpebrneHnemM BracTbio, @ TakkKe 3akpenneHHoro B cratbe 35
(yacte 1) KoHctuTtyuum Poccuiickon ®efepauum npuHUMNA OXpaHbl NpaBa 4acTHOW COOCTBEHHOCTU
3aKOHOM.

CnepoBatenbHo, nonoxeHve ab3aua nepBoro nyHkta 4 crtatbu 79 HanoroBoro kopekca
Poccuiickon ®epepaunm npeanonaraeT 0653aHHOCTb HAmoroBbIX OPraHOB OCYLLECTBUTbL BO3BpaT CyMM
Harmora, MnepeyvvCcreHHbIX HamnoronnaTenblwmkom B OKaXeT Ha OcHOBaHMM TpeboBaHuA o6 ynnaTe
Hanora, MpPW3HAHHOIO BMOCNEACTBUN HE3aKOHHbIM (HEAEWCTBUTENbHBLIM), C HaYUCIEHHBIMW Ha HUX



npoLeHTamMu.

Mcxoaa M3 M3NOXKEHHOro M pPyKoBOACTBYACL NMyHKTamMM 2 U 3 YacTu nepBon ctaTbh 43 U YacTblo
nepeon ctatbn 79 PepepanbHOro KOHCTUTYUMOHHOrO 3akoHa "O KoHctutyumoHHom Cype Poccuiickon
depepaummn”, KoHcTuTyumoHHbih Cya Poccunckon ®egepaunm

onpedenun:

1. MNMonoxeHune ab3aua nepBoro nyHkTa 4 ctatbn 79 Hanorosoro kogekca Poccuiickon ®enepaunm
B €ro KOHCTMTYLIMOHHO-MPaBOBOM WCTOMNKOBAHUK, BbITEKAKOLLEM W3 COXPAHAKOLWUX CUNY peLueHuin
KoHctutyunonHoro Cypa Poccuickon ®epepauuun, npegnonaraet o643aHHOCTb HArNoOroBblX OpraHoB
OCYLLIEeCTBMTb BO3BpaT CyMM Hamnora, NepeyvncrieHHbIX HanoronnaTenblmkom B GHOMKET Ha OCHOBaHUMU
NPU3HAHHOTO BMOCNEACTBMU HE3aKOHHbIM (HegdencTBuTenbHbIM) TpeboBaHus 06 ynnate Hamora, C
HAYUCITEHHLIMUN Ha HUX NPOLEHTaMMU.

B cuny cratbm 6 dPegepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHcTtutyumoHHom Cyge
Poccuiickon ®epepaummn” BbissBNeHHbIN B HacTosAweM OnpeaeneHnn KOHCTUTYLIMOHHO-NPaBOBOW CMbICHT
YKa3aHHOro 3aKOHOMOJIOXKEHUsT siBnsieTcsl  oblieobsasaTenbHbiM U UcKkodaeT noboe WHoe ero
WCTONKOBaHME B MPaBONPUMEHUTENBHOW MPaKTUKE.

2. [lpwusHatb xanoby deagepanbHOro rocygapCTBEHHONO YyHUTApHOro npeanpuatnsa  "123
ABMALMOHHBIA PEMOHTHBIM 3aBoA" He noanexailen ganbHelwemy pacCMOTPEHMIO B 3acefaHun
KoHctutyunonHoro Cypma Poccwuiickon ®epepaumn, NOCKOMbKY ANA  paspeLleHns NOoCTaBfEeHHOro
3asBUTENEM Borpoca He TpebyeTcs BbIHECEHWE NpeaycMoTpeHHoro crtatben 71 dPepepanbHoro
KOHCTUTYLUMOHHOro 3akoHa "O KoHcTutyumoHHom Cyae Poccuiickon ®egepaumn” UTOroOBOro pelleHust B
BWAE NOCTaHOBMNEHUS.

3. [NpaBoONpuMMEHUTENbHbIE  PELUEHUsl, BbIHECEHHbIE B  OTHOLWEHUW  dedepanbHOro
rocygapCTBEHHOrO yHUTapHoro npeanpusatms "123 ABMAUMOHHBIA PEMOHTHbLIN 3aBOf4", OCHOBaHHbIE Ha
nonoxeHnn absaua nepBoro nyHkta 4 crtatbm 79 Hanorosoro kogekca Poccuiickon depepauun B
WCTONKOBaHMM, pacxogsemcs C ero KOHCTUTYLIMOHHO-NPABOBbIM CMbICITOM, BbISIBIIEHHBIM B HACTOSALLEM
OnpepgeneHun, noanexart NepecMoTpy, ECNN A1 3TOr0 HET APYruX NPEensiTCTBUN.

4. Onpegenexve KoHctutyumoHHoro Cyga Poccunckon ®Pegepauum no gaHHOM xanobe
OKOHYaTEeNbHO 1 06XXanoBaHWUIO He noAanexuT.

5. Hactosiwee Onpepgenenve nognexvt onybnukoBaHuio B CobpaHum 3akoHogaTenbcTBa
Poccuiickon ®epepauun n "BectHnke KoHcTuTyumoHHoro Cyaa Poccuiickon ®epepauun”.
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