ONMPEOENEHUE

KOHCTUTYLMOHHOIO CYQA POCCUNCKOW ®EQEPALIUA

no xxanobam OAO "[arebkoBckui xpyctanb”, OAO "Kypckui xonogunbHuk" n OAO "Yepenetckaa NPOC" Ha
HapyLlleHne KOHCTUTYLIMOHHBIX npaB n cBoboa nyHktoM 8 uyactm nepson ctatbm 33 K3oT Poccuiickon
denepauymu

ropog Mockea 8 deBpans 2001 roga

KoHcTuTyumoHHbin Cya Poccuiickonn ®epepaumm B coctaBe [peacepatens M.B.barnas, cynen
H.C.boHnpgaps, H.B.Butpyka, ".A.lapkumesa, HO.M.Janunosa, J1.M.)XXapkoson, IN.AXKvununHa, B.[.30pbkuHa,
B.O.JlyuuHa, T.lMopuwakoson, HO.O.PyakuHa, A.A.Crnmebl, B.[.CtpekosoBa, O.C.X0XpsKoBOW,
b.C.063eeBa, B.l.Apocnasuesa,

3acnywas B NfieHapHOM 3acefaHuum 3aknodeHve cyabk J1.M.2KapkoBon, NpoBOAMBLLEN Ha OCHOBaHUN
ctaTbu 41 ®egepanbHOro KOHCTUTYUMOHHOTO 3akoHa "O KoHctutyumnoHHom Cyae Poccuiickon depgepaunn’
npeaBapuTensHoe naydveHue xanod OAO "[OatbkoBckuin xpyctanb”, OAO "Kypckuin xonogunsHuk" n OAO
"Yepenetckasn MP3C",

yCTaHOoBWUIT:

1. OAO "[OatbkoBckun xpyctans", OAO "Kypckun xonoguneHuk" u OAO "Yepenetckas MP3C"
ocnapuBalrT KOHCTUTYLIMOHHOCTb MOMoXeHust nyHkta 8 4vactu nepson crtateum 33 KBoT Poccwuiickon
depgepaumm, cornacHo KOTOPOMY TPYLOBOW JOrOBOP (KOHTPAKT), 3aKIMOYEHHbIN HA HEONPEeAEneHHbIN CPOK, a
TakKe CPOYHbIN TPYAOBOW AOroBOp (KOHTPaKT) A0 MCTEYEHUSA CpoKa ero 4eNcTBMSa MOryT ObiTb pacTOPrHyThl
no vHMUMATMBE aAMUHUCTpPAUUU NpeanpusaTus, YYpexneHwusl, OpraHusauum B Clyyae COBepLUEHUs
paboTHMKOM MO MecTy paboTbl XMLIEHUS (B TOM 4YMCME MENKOro) rocyaapCTBEHHONO Unn OBLLEeCTBEHHOrO
MUMYyLLECTBa, YCTAHOBIIEHHONO0 BCTYMMBLUMM B 3aKOHHYHO CWMy MPUroBOPOM Cyda WM MOCTaHOBMEHUEM
opraHa, B KOMMNEeTEHUMI0 KOTOPOro BXOAUT HaroXeHue agMUHUCTPaATUBHOIO B3bICKAHUSA UNW MPUMEHEeHue
Mep 06LLECTBEHHOIO BO3AENCTBUSI.

Kak cneayeT 13 xanob v NpunoXeHHbIX K HAM MaTepuaroB, NCKOBble TPeOOBaHUS O BOCCTAHOBIIEHWM
Ha paboTe yBOMEHHbIX HA OCHOBaHUWM 3TOW HOPMbI rpaxdaH - paboTHukoB OAO "[OATbKOBCKMI XpycTanb",
OAO "Kypckun xonogunbHuk" n OAO "Yepenetckas MP3C" 6binn yooBneTBOpPEHbl COOTBETCTBYHOLLMMM
peweHnamn [aTbKOBCKOro ropogckoro cyga bpsHckon obnactv, KnpoBckoro panoHHOro cyga ropopa
Kypcka (maHHoe pelleHue ocTaBreHo 6e3 uaMeHeHus pelweHvem cygebHon konnermm no rpaxgaHckum
aenam Kypckoro ob6nactHoro cyga) u CyBOPOBCKOro pamoHHOro cyga Tynbckon obnactu. Cyabl
MOTUBMPOBANN CBOW pPELUEHUS TEM, YTO YCTAHOBIEHHbIA 4YacTbio nepeon ctatbn 33 K3oT Poccuickomn
denepaumn nepeyvyeHb OCHOBaHWMA PaCTOPXKEHWs TPyOooOBOro [oroBopa (KOHTpakTa) Mo MHUUMatmBe
aAMUHUCTPpaLK NPeanpUATUS ABNAETCS UCHEPNbIBAIOLLNM U HE MOANEXUT paclLUMpUTENbHOMY TONKOBaHUIO,
a NnoToMy ee NYHKT 8 HE MOXET CIMY>XUTb OCHOBaHUEM A5 YBOIbHEHUSI paboTHMKa akUMOHEPHOro obLecTea
32 COBEPLUEHNE XMLLEHMS UMYLLIECTBA, MPUHAANexallero aHHOMY akLUMOHEPHOMY OOLLECTBY.

Mo MHeHuio 3asaBuTenen, nonoxeHwe nyHkta 8 uvactu nepson ctatbu 33 KB3oT Poccuiickon
denepaumn B TOW Mepe, B KakOW OHO MPensaTCTBYeT pacTOPXEHU0 TPyooBOro AoroBopa C paboTHUKOM
aKkunoHepHOro obulecTBa 3a coBeplleHVe MO MeCTy paboTbl XULLEHUS MMYLLECTBa, He ABMSIOLErocs Hu
rocyapCTBEHHbIM, HM OBLLEeCTBEHHbIM, NMPOTUBOPEYMT cTatbsaM 8 (4acTb 2) n 35 (vactb 1) KoHcTuTyumm
Poccuiickon ®epepauun.

2. OcnapuBaemas Hopma 6bina BeBegeHa Ykasom [Mpesvamyma BepxoBHoro Coseta PCOCP ot 28
mMas 1986 roga "O BHeCEHWM U3MEHEHMWI U AOMOSTHEHUN B HEKOTOPbIE 3akoHoAaTenbHble akTbl PCOCP" B
cootBeTCcTBUN C YKa3om BepxosHoro Coseta CCCP ot 19 mas 1986 roga "O BHECEHUN WM3MEHEHUN ”



OOMOSTHEHWI B HEKOTOpbIE 3akoHopaTernbHble akThl Coto3a CCP o Tpyae" B uensx ycuneHus MatepuarnbHOm
OTBETCTBEHHOCTM pabounx u cryxawmx 3a ywepb, NPUYUHEHHbI MpPeanpuaTuMio, YYPEXAEHWIo,
opraHusaumn. CornacHo gericteoaBllen B ToT nepuog KoHctutyuum (OcHoBHoMy 3akoHy) PCOCP ocHoBy
akoHomMmuyeckonm cuctembl PCOCP coctaBnsma couuanuctnyeckass COOCTBEHHOCTb Ha CcpeacTea
npousBoacTBa B hopMe rocygapctBeHHon (obLieHapoaHON) U KONXO3HO-KoonepaTUBHOM CODCTBEHHOCTY;
coumanucTnyeckon Cob6CTBEHHOCTLIO TakkKe SABMSNOCh UMYLLECTBO MPOMCOH3HbBIX U UHbIX OOLLECTBEHHbIX
opraHusaumi (ctatba 10); rocygapcTBy e nNpuHagnexanu OCHOBHble CpeacTBa Mpou3BoAcTBa B
NPOMBILLNIEHHOCTN, CTPOMTENbLCTBE W CEMNbCKOM XO3SAWCTBE, CpeacTBa TpaHcnopta WU CBA3W, OBaHkw,
NMYLLLECTBO OpPraHM30BaHHbIX rOCYyAapCTBOM TOProBblX, KOMMYHarbHbIX U UHBIX NpeanpusaTuin (ctatbs 11).

OcnapMBaemaﬂ HOpMa yCTaHoBWI1a, No CyThn, oAuH U3 cnocobos - HapAaay C MepamMu yrosioBHoOro,
agMUHUCTPATUBHOIO " 00LLEeCTBEHHOrO BO3OENCTBUSA - 60pb6bl C XuWeHunaMmm mmMmyulecrtea I'IpeD,FIpVIFITVIIZ,
opranaau,VlPl, yqpe>|<p,eHm7| KaKk OCHOBHOro obbekTa I'IpOVISBOﬂ,CTBEHHO-XOSFIVICTBGHHOVI peaTtenbHocTn. B
yKa3aHHbIVI nepunoa oHa Obina HanpasJieHa Ha peann3auunio B TpyAOBOM npase npuHUuna paBHOVI 3alunTbl
BCEX MNPU3HaAHHbLIX rocyaapCcresoM CbOpM coBCTBEHHOCTH, K YyUCny KOTOpbIX YacTHadA COBCTBEHHOCTb He
OTHOCMNacCb N OTHOCUTbCA HE MOorJia, NOCKOJIbKY YacTHonpearnpuHnMmaTtTernbCkaa OeATelIbHOCTb ABJidNacb
YronioBHO Haka3yeMbliM OeAHNEeM.

MpuHUMN paBHOW 3aWnTbl BCeX POpPM COBCTBEHHOCTM B NOSIHOM MEpe COrnacyeTcs C COXpPaHSLWLMMM
CBOe fencTteue A0 HacToswero spemeHn Hopmammn K3oT Poccuiickon depepaunn, yCTaHaBNUBAKOLWMMMU,
4YTO AaHHbIN Kogekc perynvpyeT TpyaoBble OTHOLWEHUS BCex paboTHMKOB (CTaTbs 1) M YTO 0B6A3aHHOCTBLIO
Kaxxgoro paboTHuka ABnAeTcA OepexHoe OTHOLIEHVWE K MWMYLLEeCTBY MpeanpuaTus, YyupexaeHus,
opraHu3aumm (4acTb YeTBepTas cTaTbu 2).

3. CornacHo ctatesam 8 n 35 (4actb 1) KoHctuTyuum Poccwuiickon ®Pepepaumm B Poccuiickomn
depepaummn rapaHTMpyeTcss cBOOOAA SKOHOMMYECKOW AEATENbHOCTU, NPU3HAOTCS U 3aLUMULLIAIOTCS PaBHbIM
obpa3oM 4acTHasi, rocyaapCTBeHHas, MyHMUMNanbHas M MHble OpMbl COGCTBEHHOCTW; MPaBO YacCTHOW
COOCTBEHHOCTU OXpaHseTCcs 3aKOHOM. M3 3TUX KOHCTUTYLMOHHBIX MOMOXEHWI CriefyeT, YTO Bce CyObeKTbI
npaesa COOGCTBEHHOCTU AOMKHbI UMETb OOMHAKOBbIE BO3MOXHOCTM 3alLMTbl CBOEro mmyliectsa (06bekToB
COBCTBEHHOCTWN) W CBSA3a@HHbIX C HWM WHTEPEeCcoB, kak npaBurno, 6e3 kakux-nnbo npusBunernin wnu
OrpPaHMYEHU, KOTOpble MOryT ObiTb YCTaAHOBMEHbI 3aKOHOM B cuiy ctatbn 55 (4acTb 3) KoHcTtuTyumm
Poccuiickon depgepaumm TOMbKO ANS OOCTWKEHUS KOHCTUTYLIMOHHO MPU3HAHHBIX Lenen n OOMmMKHbl ObiTh
Copa3sMepHbl UM.

lMockonbky B COOTBETCTBMM C MYHKTOM 2 pa3gena BTOporo "3aknounTernbHble U NepexofHble
nonoxexns" KoHcTuTyumm Poccuinckon denepaunm 3akoHbl U Apyrine npaBoBble akTbl, Ae/CTBOBaBLUME HA
Tepputopun Poccuiickon ®depepaumm o BcTynneHua B cuny KoHctutyumm Poccunckon ®epepauuum,
NPUMEHSIIOTCA B 4YacTu, el He npoTuBopevallen, nyHKT 8 yactu nepson ctatbu 33 KBoT Poccuiickon
defepaumun nNoaneXuT MNPUMEHEHUIO C YY4EeTOM YKasaHHbIX nonoxeHun KoHctuTyumn Poccunckon
depepauymm.

CnepoBatenbHo, Ha Bce 3akpenneHHble KoHcTuTyumenm Poccunckon ®depepaumm  Bugbl
COBCTBEHHOCTWM MPUHUMM PaBHOW 3aliMTbl AOfMKEH pPacnpoCTPaHSATbLCA B TOM Xe Mepe, B KakoW OH
pacnpocTpaHsanca go Bctynnexnus B cuny KoHctutyuumn Poccuiickon ®epepaunm Ha rocygapCTBEHHYO U
o6LLecTBEeHHYI0 COBCTBEHHOCTb. MIHOe o3Hauano Obl, 4To NpaBo paboTtogaTens Ha pacTop)XeHWe TPyaoBOro
AoroBopa ¢ pabOTHMKOM MOCTaBfEHO B 3aBUCMMOCTb OT TOro, K Kakon ¢opMe COBCTBEHHOCTUM OTHOCMTCSH
NOXMLLEHHOE UMYLLIECTBO MPEANnPUATUSA, YTO He cornacyeTtcs ¢ npegnucaHuamm KoHctuTyuumn Poccuinckon
degepaumm.

4. MNpun BbISBIEHUN KOHCTUTYLIMOHHO-NPABOBOrO CMbICna nyHkTa 8 yactu nepson ctatbu 33 K3oT
Poccuiickon ®egepaumm - ucxoasi M3 MHoroobpasunst oopmM co6CTBEHHOCTM M CBA3AHHOIO C 3TUM U3MEHEHUS
cofepxaHus npaB 4erioBeka B ccepe Tpyga - cregyeT yuuTbiBaTb LenM U cogepkaHue TPyAoBOro
goroBopa (KOHTpaKTa) Kak [oroBopa [OBYXCTOPOHHEro, B KOTOPOM peanu3yloTcsl  3akpernsieHHble
KoHctuTtyumen Poccuiickon depgepaumm npuHuun cBoboapl Tpyaa (ctates 37) n npaBo Ha cBobopHoe
NCNONb30BaHNE CBOMX CMOCOBHOCTEN M UMYLLECTBaA ANsl NPEeArnpUHUMATENbCKON U UHOW He 3anpeLyeHHOWN
3aKOHOM 3KOHOMMYECKOW OeaTenbHocTu (cTtatbs 34), a Takke nonoxeHunss K3oT Poccuickon depepauun,
3aKpennsLero OCHOBHblE TpydoBble MpaBa UM 00s13aHHOCTU PabBOTHUKOB, KOTOPbIM KOPPECMOHOMPYIOT
npaea n 0b6s3aHHOCTM paboToaaTenen.

3aknovas TpyooBoOW  AoroBop, paboTHWK 06s3yeTcss [0BPOCOBECTHO BLIMOMHSATL  TPYAOBbLIE
006s13aHHOCTH, cobnogaTth TPYAOBYH AUCUMNINHY M GEpexHO OTHOCUTbCS K WUMYLLECTBY Npeanpusitus,
yypexaeHusi, opraHusaummn. 3t TpeboBaHUs 3akoHa NpeabsaBRsoTcs ko BceM paboTHMKam. MoaTomy, ecnu
paboTHUK OonyckaeT BMHOBHOE HapylUeHWe LOroBOPHLIX 06s13aTenbCTB B (POPME XULLEHUS UMYLLECTBa
npeaonpusaTusi, pacTopXxeHue paboTogaTenem TPYAOBOro AoroBopa (KOHTpakTa) sBMASEeTCH OAHUM U3



BO3MOXHbIX CnocoboB OXpaHbl NpuHagnexalwiero npegnpuaTnuio nMmyllecTtea U 3alliUTbl MHTEPECOB Kak
CO6CTB€HHMKa,TaKl4TpMﬂ0BOH)KOHﬂeKTMBa.

5. Takum o0bpasoM, ncxoas U3 KOHCTUTYLIMOHHO-NPABOBOIO CMbICHa NyHKTa 8 YacTy nepBow ctatbu 33
K3oT Poccuiickon ®epepaumm, KOTOpbIA He npeanonaran u He npegnonaraeT HYU OrpaHNYeHUs NPaBoMOoYNiA
paboTtopatenen u nHTepecoB cobCTBEHHMKOB, HU HEpPaBEHCTBa MNpaB rpaxaaH B cdepe Tpyaa, B crnyvae
COBepLUEHUS pabOTHMKOM XMLLEHUS MMYLLECTBA NPeanpusiTus, He Haxo4sLLEerocsl B rocy4apCTBEHHOW Wnu
0o6LLecTBEHHON COBCTBEHHOCTH, paboTodaTenn He MOryT NMLWAaTbCS NpaBa Ha NPYMEHEHNE YCTaHOBMEHHbIX
3aKOHOM Mep, BKMOYasa pacTopXXeHue TPYAOBOro AoroBopa (KOHTpakTa). IHoe HegonyCTUMO € TOYKM 3peHus
npyvHUMnNa cnpaBeanuMBoCcTU, 3akpenneHHoro B npeambyne KoHctutyumn Poccuiickon degepaumm n ctaTbax
8, 19 (yactm 1 un 2), 45 (4actb 2) n 55 (yactb 3) KoHctuTyumm Poccunckon depgepauum, 1 NpoTUBOPEUNT
nNpuMHUMNaM [OroBOPHbIX OTHOLUEHWA, a MMEHHO cBobode TpydoBOro foroBopa (KOHTpakTa) mnpu ero
3aKMYeHUN 1 JOOPOCOBECTHOMY BbINOMHEHUIO CTOPOHAMM NPUHATBIX HA cebst AOroBOPHbIX 00A3aTENBCTB.

6. CormacHo u4acTu BTopol cTatbu 36 degepanbHOr0O KOHCTUTYLMOHHOIO 3akoHa "O
KoHctutyumoHHom Cyge Poccunckon ®egepauun” 0CHOBaHMEM K paccMOTpeHuto aena KOHCTUTYLMOHHBLIM
Cynom Poccuiickon Pegepaummn sBnsgeTcs OOHapYXMBLUAACA HeonpederneHHOCTb B BOMpoce O TOM,
cootBeTcTBYOT N KoHcTuTyumm Poccuiickon depepaumm HOpMaTMBHbIE MOMOXEHUS, OCnapuvBaemMble B
obpauweHnn. TlockonbKy B OaHHOM crydyae Takas HeonpenereHHoCTb OTCYTCTBYEeT, OMs paspelueHus
noctaeneHHoro B xanobax OAO "Oatbkosckumi xpyctans", OAO "Kypckun xonogunsHuk" n OAO
"Yepenetckas [POC" Bompoca B cootBeTcTBUM C PegeparnbHbiM  KOHCTUTYLMOHHBIM - 3akoHOM 'O
KoHctutyumoHHom Cyaoe Poccuiickon ®egepaumn” He TpebyeTcs BbIHECEHMSI MPeayCMOTPEHHOro €ero
cTaTben 71 MTOroBOro pelueHus B Buae noctaHoBneHms KoHctutyumoHHoro Cyaa Poccuiickonn depepaumm.

BoisBneHHbln B HactosweM  OnpegeneHunm  KOHCTUTYLMOHHO-MPaBOBOW  CMbICIT  HOPMBbI,
cogepxawenca B nyHkte 8 uvactu nepson ctatbn 33 K3oT Poccuiickon ®Pepepauumn, B NOAHOW Mepe
COOTBETCTBYET MpefHasHa4yeHno U CyLecTBy NPedyCMOTPEHHOrO el cnocoba pacTopXeHWs TpyZoBOro
JoroBopa (KOHTpakTa), He BbIXOAWUT 3a npefernbl npaB U 06A3aHHOCTEN CTOPOH TPyAOBOro AOroBopa, He
CBSI3aH C YCTaHOBIIEHMEM HOBbIX BWAOB W OCHOBAHWA OTBETCTBEHHOCTM MOMWMO MPEenyCMOTPEHHbIX
3aKOHOM U He orpaHmumBaeT cBoboay BONEU3bABNEHUS CTOPOH MpW 3akioYeHMM TpygoBOro gorosopa v
NpaBoBbl€ rapaHTUN MpPU ero pacTopXXEHWU B CBSA3N C HEBLINOSIHEHMEM PabOTHUKOM MPenyCMOTPEHHbIX
O0roBopom 06a3aTensCTB.

MpaBonpvMmeHnTenb BMApedb He MOXeT npuaaBatb MNyHKTY 8 4vactm nepBow ctatb 33 K3oT
Poccuiickon ®epepauum kakoe-nmbo MHOe 3HA4YeHWe, pacxodsilieecsl C ero KOHCTUTYLIMOHHO-NPaBOBbLIM
CMbICNOM, BbIsiBfieHHbIM KOoHCTUTYLMOHHBIM Cynom Poccuiickon ®epepaumm B HacTosiwem OnpegeneHuu.
lMpoBepka e 3aKOHHOCTM W OOOCHOBAHHOCTU BbIHECEHHLIX Ha €ro OCHOBE MNpaBOMPUMEHUTENbHbIX
peLUeHNI, COCTOSABLLMXCS MO AeNnam OTKPbITbIX aKLMOHEpHbIX obwecTB "OATbKOBCKMIA XpycTanb”, "Kypckun
xonoauneHuk" n "Yepenetckaa MNPI3C", He BxoanT B komneTeHumo KoHctuTyumoHHoro Cyaa Poccumnckomn
depepauymu, NOCKomnbKy OH, MO cMbicny ctaten 118, 125, 126 n 127 KoHctuTtyumm Poccuiickon deaepaumu,
He BrpaBe NOAMEHATb MPaBOMNPUMEHUTENS, B YACTHOCTU Cyabl OOLIEn pUCAMKUUKN. OTU peLleHusl, Kak
OCHOBaHHbIE Ha HOpPME 3aKoHa, KOTOPOW B XOA4E MNPUMEHEHWs1 MO KOHKPETHOMY pfeny cyg npuaan
WCTONKOBaHWEe, pacxofsuleecsd C €€ KOHCTUTYLMOHHO-NMPaBOBbIM CMbICIIOM, MNOAMEXaT MEepecMoTpy B
nopsifike, yCTaHOBNEHHOM 3aKOHOM, €Cnv NS 3TOr0 HET APYrMX NPenaTCTBUN.

Mcxoaa n3 U3noXXeHHOro u pykoBOACTBYACL MYHKTOM 2 4YacTu nepBon cTaTbu 43 U YacTbio NepBou
ctatbn 79 defeparnbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHoMm Cyae Poccuiickon ®epepaummn”,
KoHcTuTyumoHHbI Cya Poccuinckon ®enepavinm

onpeaenun.

1. MyHkT 8 yactn nepBon ctatbn 33 Kogekca 3akoHOB O Tpyae Poccuiickon depepaumm noanexut
NPUMEHEHNIO B COOTBETCTBMM C €r0 KOHCTUTYLMOHHO-MPABOBbLIM CMbICITOM, BbISIBIIEHHBIM KOHCTUTYLIMOHHBIM
Cyoom Poccunckon Pepepauumn B Hactosiwem OnpefeneHun u GBRASKOWMMCHA - B Cuny cTatbu 6
depepanbHOro KOHCTUTYLUMOHHOrO 3akoHa "O KoHctutyumoHHom Cyge Poccuiickon depepaummn” -
0o6Leoba3aTenbHbIM, YTO UCKYaeT noboe MHOe NCTONKOBaHNe SAaHHOW HOPMbl B MPaBONPUMEHUTENbHON
npakTuKe.

2. TMpusHatb xanobel OAO "OatekoBckui xpyctanb”, OAO "Kypckuin xonogunbHuk" n OAO
"Yepenetckaa MPOC" He nognexawumu ganbHemnwemy paccMoOTpeHuo B 3acefaHun KOHCTUTYLWMOHHOro
Cypna Poccuiickon ®enepaumn, NOCKONbKy AN paspeLLeHns NocTaBeHHOro B HUX BOMpPOCa B COOTBETCTBUM
¢ ®epepanbHbIM KOHCTUTYLMOHHLIM 3akoHoM "O KoHctutyumoHHoMm Cype Poccuiickon ®epepauuun” He
TpebyeTcsi BbIHECEHMS NPEAYCMOTPEHHOMO ero cratben 71 NTOroBOro peLleHnsi B BUAE NOCTAHOBIEHWS.



3. MpaBonpumeHuTernbHbIE pelleHns no genam sasisutenen - OAO "[datbkoBckun xpyctanbs”, OAO
"Kypckuin xonogmnbHuk" n OAO "Yepenetckass TPOC", ocHoBaHHblE Ha HOpMe, CoAepXallencs B NyHkTe 8
yactu nepeon ctatbn 33 K3oT Poccuiickon Pepepaummn, B WCTONMKOBAHMM, PaCXOAsLIEMCS C ee
KOHCTUTYLIMOHHO-NPaBOBbIM CMbICIIOM, BbIsiBNieHHbIM KoHcTuTyumoHHbiM Cynom Poccuiickon ®eagepaunn B
HacTosieM OnpegeneHnn, JOMKHbI ObITb MEPECMOTPEHbI B YCTAHOBMEHHOM MOPSAKE, €CNN AN 3TOro He
UMeeTcs Opyrux NpensitTcTBUM.

4. Onpepenenne KoHctutyumoHHoro Cyga Poccuiickon ®egepaumn no  AdaHHbIM - xanobam
OKOHYaTENbHO U 0BXanoBaHWIO HE NOANEXNT.

5. Hactosiwee OnpegeneHne nognexuTt onybnukoBaHuio B "CobpaHuM 3akoHopaTenbCcTBa
Poccuiickon ®egepauunmn” n "BectHuke KoHcTuTyumoHHoro Cyaa Poccuiickon ®enepauun”.

Mpencenatens
KoHcTutyumoHHoro Cyaa
Poccuiickon ®epepauuu

M.B.Barnan

3amecTutens lNpepcepartens
KoHctutyuuorHoro Cyaa
Poccunckon ®egepaummn
T.I.MopwakoBa

Ne 33-O

OCOBOE MHEHME
CYObW KOHCTUTYLUMUOHHOIO CYOA
POCCUNCKOWN ®EOEPALIUU I".A. XKUNTUHA MO XXAITOBAM
OAO "OATbKOBCKUN XPYCTAIbL", OAO "KYPCKWUIA XONOAUNbHUK"
M OAO "YEPENETCKASA rP3C" HA HAPYLUEHUE KOHCTUTYLMOHHbIX
NMPAB U CBOBO/ MYHKTOM 8 YACTU MEPBOW CTATbM 33 K30T
POCCUNACKOW ®EOEPALIUN

Paspensasa BblpaxeHHyto B onpefeneHun KoHctutyumoHHoro Cypa Poccuiickon depepaumm oT 8
despans 2001 roga nos3uuuio, B COOTBETCTBUMN C KOTOPOWN codepkaHne nyHkTa 8 Jyactu nepsou ctatbn 33
K3oT Poccuickon denepaunn, npegycmaTpmBatoLLEro yBONMbHEHNE PabOTHMKA 3a COBEPLUEHUE XULLEHUS
no mecty paboTbl nuWb FOCY4apCTBEHHOrO WM OOLLECTBEHHOINO WMYLLECTBA, He cornmacyetcsa c
nonoxeHnsimmn ctaten 8 (4actb 2) n 35 (yactb 1) KoHctuTtyumm Poccuinckon denepaumm, ycmatpmsatro ero
npoTusopeyne n co ctatben 19 (4actb 1) KoHctutyumm Poccunckon ®egepaumm o paBeHCTBE BCex nepes
3aKOHOM M Cy4OM: NMpeayCMOTPEHHasd UM OUCLMNIIMHAPHasi OTBETCTBEHHOCTL B BUAE YBOMbHEHUSA C paboThl
3a XuWeHne wuMyllecTBa NO MecTy paboTbl YCTaAHOBMEHa IuwWb Ans paboTHUKOB NPeanpusiTUn
(opraHusauumii) c rocygapCTBeHHON 1 0OLLECTBEHHOM hOPMON COBCTBEHHOCTM.

Mpn Hanuumu obpalleHni COOTBETCTBYIOLINX CYOBLEKTOB YyKasaHHble oOcToATenbCcTBa Mornv Obl
ABMNSATLCS OCHOBAHWEM [N PAacCMOTPEHMS Aena B OTKPbITOM cygebHOM 3acefaHun M gucksanudurkaumm
HopMbl NyHKTa 8 yacTtu nepeon ctatbn 33 K3oT Poccunckon deaepalimm B COOTBETCTBUN C NONTHOMOYUSAMU
KoHcTuTyumoHHoro Cyaa Poccunckon ®epepaunmn, npegycMOTpeHHbIMM cTtatbennt 125 (4actb  6)
KoHcTuTyumm Poccunckon Pepepauum n ctatber 3 M 4vacTblo TpeTben cTtaten 79 depepanbHoro
KOHCTUTYyuMOHHOro 3akoHa "O KoHctutyumoHHom Cyge Poccwuiickon Pepepaummn”. B crniyyae yTparthbl
IOPUONYECKON CUMbl 3TOM HOPMbI COXpaHSNMCb Obl Opyrue CyllecTByOLWME B HacTosiliee Bpems obine
OCHOBaHWSl OTBETCTBEHHOCTU 3a XMLUEHME MMYLLEeCTBa MO MecTy paboThl - yronoBHasd (ctaten 158 - 160 YK
Poccuiickon ®depepaumn), agmumHuctpatmBHas (ctatba 49 Kopgekca PCOCP 06 agMuMHUCTpaATUBHLIX
npaBOHapYLLEHNsIX), QUCUMNMHapHasa B BUAe 3aMeyaHus, BbIroBopa, CTPororo BeiroBopa (ctatbs 135 K3oT
Poccuiickon ®epepauun).

BmecTe ¢ TeM He Mory cornacuTbCs C UCMpaBneHneM HeJOoCTaTKOB HOPMbI MyHKTa 8 YacTu nepBou
ctatbn 33 K3oT Poccuiickonn ®epepaumm nytem ee paclUMpUTENbHOrO TOMKOBAHWUS U pacnpocTpaHeHus
ONCUMNITMHAPHOWM OTBETCTBEHHOCTU B BUAE YBONIbHEHMS C paboThl Ha BGonee WMPOKMIA Kpyr CyOHLEKTOB.

Mo BykBanbHOMY CMbICIY AAHHOW HOPMbI, YBOSIbHEHME 3a NPEAYCMOTPEHHOE €10 NMpaBOHapYLUEHNE B
cepe TPyOoOBbIX MPABOOTHOLLUEHUN BbICTYMAeT Mepor AUCUUMNIMHAPHOINO HakasaHus OOMNOMHUTENbHO K
YrOfIOBHOM W agMUMHUCTPATUBHOW OTBETCTBEHHOCTM WM Mepam OOLLEeCTBEHHOrO BO3AENCTBMSA,
NPUMEHEHHBIM K BUHOBHOMY IWLLY, U PacrnpoCTpaHsaeTCcs Nub Ha ONpederneHHbIn B HEeN Kpyr cyObekToB



(paboTHMKOB,  COBEPLUMBLUMX  XWLEHWE  TOCYAapCTBEHHOrO MM OOLECTBEHHON0  MMYLLECTBA).
PacwuputensHoe ee TONKOBaHWE U pacnpoCcTpaHeHne Mepbl AUCLUMNIIMHAPHOIO Haka3aHus Ha CyObekToB,
He YKa3aHHbIX B HEW, NMPOTUBOPEYUT BbITEKawLlemy u3 cratbl 54 (vactb 2) KoHctuTyumm Poccuiickon
depepaummn 1 KOHKpeTM3MpoBaHHOMY B cTaTbsx 33, 135 n 254 K3oT Poccuickon deagepaumm npuHUMNY
OTBETCTBEHHOCTM TOMBKO 3a MpPaBOHapPYLUEHUS, YCTAHOBIEHHbIE 3aKOHOM, W TOMbKO TeX MWL, Ha KOTOPbIX
3Ta OTBETCTBEHHOCTb BO3MOXEHA 3aKOHOM.

YcTpaHeHne HeooCTaTKOB HOPMbI, cofepXaliencs B nyHkTe 8 4vactm nepsown crtatbum 33 K3oT
Poccuiickon ®enepauun, nytem pacnpocTpaHeHUs npefyCMOTPEHHOr0 B HEW OCHOBAHUS YBOJSIbHEHMS Ha
Opyrux cybbekToB oTHOoCUTCA cornacHo ctatesim 10, 94, 105 n 125 KoHctuTtyumm Poccuiickon ®epepaumm n
ctaTbe 3 PeaepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHctutyumoHHom Cyae Poccunckon depepaunn” k
koMneTeHuun 3akoHogatensi u KonctutyuynonHomy Cyay Poccunckon ®efepaumm HenogBegOMCTBEHHO.

OCOBOE MHEHME
cCyabU KOHCTUTYLMOHHOIO CYOA
POCCUUCKOWN ®EOEPALIUM O.C. XOXPAKOBOMW MO XXAJITOGEAM
OAO "OATbKOBCKWUN XPYCTAIb", OAO "KYPCKUX XONOAUNbHUK"
N OAO "YEPEMNETCKAA N'P3C" HA HAPYLWEHVE KOHCTUTYLUMOHHbBbIX
NMPAB 1 CBOBO[ NYHKTOM 8 YACTWU NEPBON CTATbM 33 K30OT
POCCUNACKOWN ®EQEPALIMA

KoHcTuTyumoHHbin Cyg Poccuiickon ®enepauun, npusHae, YTO ANsi paspelleHnss NocTaBrieHHOro B
xanobax OAO "[OsatbkoBckui xpyctanb”, OAO "Kypckun xonogunbHuk" n OAO "Yepenetckas POC"
BOMNpoca He TpebyeTcs BbIHECEHMS UTOrOBOIO PELLEHMS B BUAE NMOCTAHOBEHUSA Y MOTOMY OHM HE noanexar
JanbHenwemy paccMmoTpeHuto B 3aceaHmmn KonctutyumonHoro Cyaa Poccuiickon ®epepauum, ucxogmn ma
TOro, YTO NpeaycMoTpeHHoe NyHKToMm 8 yacTtu nepsown ctatbn 33 K3oT Poccunckon degepaumm ocHoBaHue
pacTopXXeHust Tpy4OBOro 4OroBopa (KOHTpaKTa) B CUIMY €ro KOHCTUTYLIMOHHO - NMPaBOBOrO CMbICHA MOXET
NMPUMEHSITLCA HE TOMbKO B CRy4yasX XWULLEHWUSI rOCy4apPCTBEHHOrO UnM OBLECTBEHHOrO0 MMYLLECTBa, - MO
3TOMY OCHOBaHMIO MOTyT GbITh YBONEHbI pabOTHUKM NOGOro NpeanpuaTUs, y4pexaeHns, opraHnsaumm, ecnu
OHM COBEPLUMIM MO MeCTY paboTbl XulleHme (B TOM YMcre Menkoe) umyLecTsa pabotogarens, He3aBUCMMO
OT TOro, 4BMsieTCA NM 3TO MMYLWECTBO [rOCYJapCTBEHHOW, YaCTHOW, MYHULMNANbHOW WAM  WMHOW
COBGCTBEHHOCTLIO.

B obocHoBaHue paHHoro BbiBoga KoHcTuTyumoHHbii Cya Poccwuiickon ®Pepepaumm, B 4acTHOCTH,
cocrnancs Ha To, 4YTo 3akpenneHue B KoHcTuTyumm Poccunckon Pepepaumm cBobodbl 3KOHOMUYECKOM
OeaTenbHOCTU, NpUHUMNa paBHOM 3aluTbl YACTHOW, roCydapCTBEHHOW, MYHMLUMNANbLHOW U UHbIX OOPM
cobcTBeHHOCTH (cTaThs 8; cTaTtbs 35, yacTb 1) 03HavaeT, YToO Bce CyObEKTbI MpaBa COOCTBEHHOCTM LOIMKHbI
UMETb OOVHAKOBbIE BO3MOXHOCTU 3aLUUTbl CBOEr0 UMYLLECTBA M CBA3aHHbIX C HAM MHTEPECOB, a NOTOMY
NpaBo Ha pacTOpPXeHWe TPydoBOro AoroBopa C paboOTHMKOM, COBEPLUMBLUUM XULLEHME MMYLLECTBA
paboTtogartensi, He MOXET CTaBUTbCA B 3aBUCUMOCTb OT TOrO, KTO AABMSIETCA COOCTBEHHUKOM MOXULLEHHOMO
MMYLLECTBA; MOCKOSIbKY e B COOTBETCTBMM C MYHKTOM 2 pasgena BTOporo "3akmnouuTenbHble WU
nepexogHble nonoxeHus" KoHcTuTyummn Poccuiickon Pegepaumn 3akOHbl U Apyrve npaBoOBble aKThbl,
JencTeoBaBLUMe Ha TeppuTopuun Poccunckon degepaumm 0o BCTynneHns B cuny KoHcTutyumn Poccuinckon
denepaumun, NPpUMEHSIOTCS B YacTu, el He npoTuBopevallen, NyHKT 8 yactu nepson ctatbn 33 K3oT
Poccuiickon ®epepaunm nognexuT MNPUMEHEHUI0 C Y4EeTOM YKa3aHHbIX MonoxeHun KoHCTUTyuum
Poccuinckon ®egepaumn.

M3 npuBedeHHbIX apryMeHTOB crieflyeT, YTo C MOsIBEHUEM WU MPU3HAHMEM HA KOHCTUTYLIMOHHOM
YPOBHE pasnuyHbiX popM COBCTBEHHOCTU Mcnonb3yemoe B MyHkTe 8 yactu nepsow ctatbn 33 K3oT
Poccuiickon depepaumm noHaTME "rocyaapCTBEHHOE Unu obLecTBEHHOE UMYLLECTBO" NpuobpeTaeT MHOE,
bornee WMpOKOe COAEpXaHMe;, OHO CTAHOBUTCS PaBHO3HAYHLIM MOHATUIO "MMyLlecTBO paboTtopaTtens”
6e30THOCUTENBHO K TOMY, K Kakoh opme COBCTBEHHOCTM - rOCYQAapCTBEHHOMW, MYyHMLMNAnNbHOW,
COOCTBEHHOCTU TrpaxdaH WM OPUOUYECKMX §UL - OTHOCUTCHA KOHKPETHOE MMYLLEeCTBO. TeM cambIiM
HapyweHne npaB 3asButenen KoHctutyumoHHbin Cyg Poccuiickon ®epepaumm cBA3biBaeT He C
coAepXXaHMeM ocrnapuBaemMon HOPMbl, a C HeafeKBaTHbIM €e WCTOSIKOBAHWEM MNPaBOMNPUMEHUTENBbHBIMA
opraHamu, B YaCTHOCTM cyamu.

C TakuMm BbIBOAOM cornacutbCsl Henb3s. [Monarat, 4TO cydbl, NPUMEHAS NYHKT 8 yacTu nepsown
ctatb 33 K3oT Poccuitickon defepauun, He BApaBe npuaaBaTb COAepXalleMycs B HEM MNOHATUIO
"rocyfapcTBeHHOe UNn OOLLECTBEHHOE WUMYLLLECTBO" Kakoe-NnMbo MHOe 3HavYeHue, pacxofsileecs C ero
GyKBarnbHbIM CMbICITOM, MOCKOSIbKY B JAHHOM Cly4ae pedb naeT 06 yBonbHEHUN paboTHMKA.

Henb3sa He y4nTbiBaTb, YTO B HaCTOsdLlee BpeMs B MNPaBOBOM perynupoBaHUN pPacTOpPXeHUs
TPyOoOBOro [oroBopa (KOHTpakTa) no wuHuuuatvee paboTogartens OCHOBaHWMS U MOPSOOK YBOJbHEHWS
onpenenalTca 3akoHofaTeneM Takum 00pas3oM, 4YTo paboTHMKA MOXHO YBOMUTbL TONbKO B Cry4asix,



ncyepnbiBawWmMM 06pa3oM MNepeyncrieHHbIX B 3aKOHEe, W paclIMpUTENbHOE TOJIKOBaHWE HOpM,
yCTaHaBMMBaOLWMNX OCHOBAHWSA YBOMbHEHUSA MO MHMUMAaTMBe paboTtopaTensi, He JonyckaeTcs. YKas3aHHbIN
MOOXOA, HanpaBfeHHbI Ha HEeKOTOpoe OrpaHMdeHue BnacTn pabotogartens, cBoboAdbl CTOPOH TPYLOBOro
JOoroBopa B OMpederneHnyM YCroBUW €ero mnpekpaweHua (B TOM 4uCne Mpyv  HEWUCMOSNTHEHWMM WUNn
HeHaanexatlliem UCnorHeHun oba3aHHOCTEN MO TPygoOBOMY AOrOBOpY), oTpaxaeT cneuuduky TpyaoBoro
3aKoHoAaTenbCTBa, CouManbHOEe Ha3HavyeHMe KOTOpPOro, OCODEHHO B YCMOBUSX PbIHOYHOW 3KOHOMUKM,
3aKkniYaeTcs B NPEUMYLLECTBEHHOM 3alLnTe uHTepecoB paboTHMKa kak 6onee cnabow CTOPOHbI TPYAOBOrO
oTHoweHus. lMopgobHoe BMelwaTenbCTBO rocyAapCTBa B peLUEHMEe [aHHOro BOMnpoca cornacyetcs C
YHKUMAMU 1M pOMblO COUManbHOro rocyaapcTBa, BbiTekawowmmun ns ctatbn 7 KoHcTuTyumm Poccunckon
denepaumu, n CNyxnT rapaHTuen peanusayuun psaa KOHCTUTYLIMOHHBIX NpaB, HanpMMep npasa Ha 3alumTy
oT 6e3paboTuubl.

Kpome TOro, yBonbHeHue no nyHkTy 8 4dactm nepson ctatbm 33 K3oT Poccuiickon depepaumm
3aKoHoAaTenb paccMaTpuBaeT B kayecTBe Mepbl ANCUMUMIIMHAPHOW OTBETCTBEHHOCTU, OTHOCUT €ro K YnCry
ONcuMnnMHapHbIX B3bickaHui (ctatbs 135 K30T Poccunckon ®epepauumn); OHO MOXET nocrnefdoBaTb
HEe3aBMCMMO OT MPUMEHEHUS] K pPaboTHMKY Mep YrosloBHOM WUNU agMUHUCTPATUBHOW OTBETCTBEHHOCTM, a
TakKe MpUBMEYEHNs ero K NOSIHOWM MaTepuanbHOW OTBETCTBEHHOCTU. PacluMpeHne OCHOBaHUIM NPYMEHEHNS
OaHHOW Mepbl OTBETCTBEHHOCTU U cdpepbl ee OeNCTBUS NO KPyry nuy B pesynbTaTe TOMNKOBaHWSA HOPMbI
npasonpuMeHnTenem NpoTMBopeUumnT obLLenpaBoBbIM NPUHLIMNAM IOPUANYECKON OTBETCTBEHHOCTH.

He BbI3bIBa€T COMHEHUN, YTO rocyaapcTBo o6sA3aHO obecneumBaTth 3alMTy paBHbIM 06pas3omM Bcex
¢dopM COBCTBEHHOCTM W 4YTO rocygapcTBEeHHasi COOCTBEHHOCTb He MoXeT o0bnagatb HUKaKumu
npevMmyLLlecTBaMm B OTHOLUEHWM MPABOBOW 3alUUTbl MO CPABHEHWUIO C YACTHOM COGCTBEHHOCTbIO, a AN
paboTogatenen [OOMKHblI yCTaHAaBMNMBATbCA pPaBHblE YCIMOBMS pPacTOpXXeHUs TpygooBOro Aorosopa
(koHTpakTa) ¢ paboTHMKOM, coBeplMBLUMM XxuueHue. OcnapvBaemasi HOpMa He OTBeYaeT YKa3aHHbIM
TpeboBaHuAM, - oHa Obina NpuHATa B NEpuof CyLLECTBOBaHUSA B CTpaHE WHOM 3KOHOMMWUYECKOW CUCTEMBbI.
OpHako KOppeKTUpOBKa coAepXXaHusl 3TOM HOpPMbl, C TEM 4YTOObl OHa pPacnpoCTpaHsinacb M Ha crny4vau
XWLLEHUS MMYLLIECTBA, Haxo4sLWerocsi B YacTHOM COOCTBEHHOCTU, U TEM CaMbIM - BOCMOSIHEHME npobena B
3aKOHe, AOIMKHA OCYLLECTBNATLCSA HE NPaBONPUMEHUTENbHLIMW OpraHamMmn NocpeacTBOM PacLUMPUTENBHOMO
ee TONMKOBaHMS, a IulWb NyTeM BHECEHUS B 3aKOHOAATENbCTBO COOTBETCTBYHOLIMX WM3MEHEHUN W
OOMNOSMHEHWN.

HecoBepLueHCTBO ocrnapuBaemon HOpMbl HE MOXET OblTb MPEOAONEHO U B pe3ynbTaTe BbiABNEHUS ee
KOHCTUTYLIMOHHO - MPAaBOBOr0 CMbICMA, UCTOMKOBAHWS B CUCTEMHOW CBSA3W C MONOXeHusMu ctaten 8 n 35
(vyacTtb 1) KoHctuTyumm Poccuiickon depepaumm, a Takke NyHKTa 2 ee pasgena BToporo "3akniovntensHble
N nepexofHble NONoOXeHnsa", Kak 3To caenaHo B paccmaTpmBaeMoMm onpegeneHnn KoHctutyumonHoro Cyaa
Poccuiickon ®epepaumn. Ucxooa v3 npegnucaHuin ykasaHHbIX KOHCTUTYLIMOHHBLIX HOPM Henb3s caenatb
BbIBOZ, O TOM, Kakme Mepbl OTBETCTBEHHOCTW JOMMKHbI YCTaHaBMMBATLCA N MPUMEHSITLCS B cdhepe TPYAOBbIX
OTHOLUEHMI B LeNsiX 3alWmTbl coOOCTBEHHOCTM paboTopaTenst OT XxuuweHun. PelleHne aToro Bompoca -
npeporatuBa 3akoHOAATenNs, KOTOPLIN BNpaBe U He BBOAWTb CneumanbHOe OCHOBaHWE ANsi pacTOpXeHus
TPYOOBOro JOroBopa Mpu COBEPLUEHUN TakUX NPaBOHAapyLUEHUN, Kak 3To Obino, Hanpumep, o 1986 roaa,
MOCKOJSIbKY CYLLECTBYIOT MHblE OCHOBaHWUS YBOSNbHEHUS pabOTHUKA 3a BUHOBHbIE [OEWCTBUS; pPaBHbLIM
obpa3omM 3akoHoAaTemnb BrpaBe NpeaycMOTPEeTb BO3MOXHOCTb YBOJIbHEHMS PabOTHWMKA He TONbKO 3a
COBEpLUEHME XULIEHUs uMMyLlecTBa paboTogatensd, HO M 3a YMbIWMEHHOE €ro YHUYTOXEHWEe Wnm
noBpexaeHme.

C y4yeTOM WU3NOXEHHOro mnorarat, YTO B [AaHHOM Criydae cregoBano oTkasdaTb B MNPUHATUM K
pPacCMOTPEHUIO anob 3asBUTENen - akLMOHEPHbIX OBLLECTB, NOCKONbKY pa3peLleHne NOCTaBMEeHHONO B HUX
BOMpoca O paclumpeHun coepbl AencTeus nyHkTa 8 Yactn nepson ctaTen 33 K3oT Poccuiickon deanepavmm
N pacnpocTpaHeHnM NpeaycMOTPEHHOTO MM OCHOBAHWS YBOJMIbHEHMS Ha Crydau XWULEHWUS UMYLLECTBA,
ABMSIOWErocss 4acTHOW  COOCTBEHHOCTBK), OTHOCUTCA K KOMMETEeHUMM 3akoHodaTtens, a He
KoHcTutyumoHHoro Cyaa Poccuickon ®egepauun.



