ONPEAENEHUE

KOHCTUTYLUMOHHOIO CYQA POCCUANCKOWN ®EQEPALUN

no xopgatamctBy MwuHuctepctBa Poccuickon ®Pegepaumm no Hamoram M cbopam O pasbsACHEHUU
MoctaHoeneHuss KoHnctutyumoHHoro Cyga Poccuickon degepaumm ot 12 oktabpsa 1998 roga no geny o
npoBepKe KOHCTUTYLIMOHHOCTU NyHKTa 3 cTatbk 11 3akoHa Poccuiickon degepaunm "O6 ocHoBax Hanoroeom
cuctembl B Poccuiickon ®epepaunn’

ropoa MockBa 25 nonga 2001 ropa

KoHctuTtyumoHHbin Cya Poccuiickon ®epepaunn B coctaBe npeacegatenscrayowero H0.[.PyakuHa,
cynen H.C.boHnpapsi, H.B.Butpyka, T.A.lapgxueBa, T.I MopwakoBon, A.A.Cnuebl, O.N.TuyHoea,
B.l.ApocnaBuesa,

3acnywas coobuweHune cyabh I.A.Mapxknera,
YCTaHOBWI:

1. B KoHctutyumonHen Cyg Poccunckon ®egepauum € XOOaTancTBOM O  pas3bsCHEHWUU
noctaHoBneHus KoHctutyumoHHoro Cyaa Poccuiickon ®epepaumm ot 12 oktsbpa 1998 roga no geny o
npoBepKe KOHCTUTYLMOHHOCTM NyHkTa 3 ctaTbm 11 3akoHa Poccunckon ®egepaumm "O6 ocHoBax Hanorosowm
cuctembl B Poccuiickon Pegepaummn” obpatmnocb MuHuctepcteo Poccunckon degepauum no Hanoram u
cbopam. B xopatancTBe ykasbiBaeTCs, YTO MpW MPUMEHEHUN Ha3BaHHOro [locTaHOBMEHWs BO3HUKaeT
BOMPOC O TOM, MOXET NN Haror cynTaTbCsa ynnavyeHHbIM npy hopmanbHOM CNCaHNUN OEHEXHbIX CPEACTB CO
cyeTa HanoronnaTenbluka B GaHke, ecnu 3TW CyMMbl pearnbHO He nepeyvucrnsalTca B OlogxeT u3-3a
daKTU4EeCKoro OTCYTCTBUSA OEHEXHbIX CPeACTB Ha pacyeTOM CYyeTe HarnoronnartenbLliuka - IopUANYECKOro
nMua, a TawkKe Wu3-3a OTCYTCTBUSI [EHEeXHbIX CPEeACTB Ha KOPpPecrnoHOAEHTCKOM cuveTe 6aHka, npwu
hopmanbHOM 3a4ncrneHnm nx 6aHKoM Ha cyeTa Hanoronnarternbliyka, B TOM YMCHe C UCMOMb30BaHWeM Tak
Ha3blBaeMbIX "BEKCErbHbIX CXeM", OCYLLECTBNSEMbIX, KaK npaBuro, "npobnemHbiMun" 6aHkamu.

Mo MHeHuto 3adaBuTend, oTcyTcTteme B lNocTtaHoBneHUn YKa3aHuAa Ha HenpaBOMEPHOCTb NMpPU3HaHUA
Hanora ynna4dyeHHbIM B YKa3aHHbIX CUTyauuAX OonycKaeT BO3MOXHOCTb 3]'IOyI'IOTp€6]'IeHI/IF| CO CTOPOHDbI
0aHKoB WU HanoronnaTesnblKOB, MOCKOJIbKY MO3BONIAET YKIMOHATBCA KaK OT YynnaTbl Hanoroe - nytemMm
dopManbHOro NepeyncrieHnss nnaTexen vepes HenmaTexecnocobHble GaHkM, Tak U OT yOOBNETBOPEHUS
TpeboBaHWI O BO3MELLEHNM BPeaa XN3HU UK 300POBbIO, O Bbinnate 3apaboTHONM nnatbl paboTatowmm no
TPYOOBOMY [OrOBOPY fvuam, O BbinmaTtax Mo rpakgaHCKO-NpaBoOBbIM LOMOBOpPaM, a TakKe O ApPYrux He
CBSI3aHHLIX C Hanoramy nnatexax M 00 WHbIX 00sA3aTenbHbIX NepedyncrneHnsax B OloaxeT 4epes
nnaTexecnocobHble N (PMHAHCOBO YCTOMYUBbLIE DAHKM.

Takum obpasom, 3asBuTEnem, MO CyLIEeCTBY, CTaBUTCA BOMPOC O BO3MOXHOCTU MNPUMEHEHWUs B
OTHOWEHWN HedOOPOCOBECTHbIX  HamnoromnaTenbLMKOB  NPaBoOBOM  MO3vuuK,  CHOPMYNIMPOBAHHOM
KoHnctutyumonHeim  Cygom Poccunckon Pegepaumm B MOTUBMPOBOYHOM W PE3OMOTUBHOM  YacTsX
MoctaHoBnenns  KoHctutyuuonHoro Cypga  Poccuickon ®depepaumm no geny O MNpoBepke
KOHCTUTYLMOHHOCTM nyHkTa 3 ctatbk 11 3akoHa Poccuickon ®epepaumn "O6 0CHOBaxX HanoroBowm CUCTEMBI
B Poccunckon ®egepaunn’.

2. B HasBaHHOM [loCTaHOBNEHUM OTMEYaAETCH, YTO OTHOLUEHMSl, BO3HMKaKOLLME Mexay
HanoronnartenbwhkaMmn n KpeOUTHbIMU - yYpexaeHnAMn npm  UCNoJIHEHUU nNocnegHUMU  NNnaTeXHbIX
nopyquMﬁ Ha CnucaHuMe HamnoroBbIX NNATEXEW, ABNSAKTCSA HaNOroBbIMU NPaBOOTHOLLEHNAMW. OTHOLWweEHnSs
e 6aHka M ero KnueHTta, BbiTeKawlive u3 aoroesopa ©aHKOBCKOro CYeTa M OCHOBaHHbIE Ha npuHuunne
pa3yMHOCTH 7 D,O6pOCOBeCTHOCTI/I nencTeumn ero Y4aCTHUKOB, ABNAKOTCA rpaxgaHCKMMu
NpPaBOOTHOLWEHNAMU, B paMKaX KOTOPbIX UCMOJIHEHNE BGaHKoM 005s13aTENBLCTB MO 3a4YNCIIEHNIO nocrtynarowmx
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Ha CYeT KNneHTa AeHEeXHbIX CpedcTB U UX NnepevduncrieHU COo cyeTa, a TakKkKe pacrnopsXeHue KIMeHTOM
HaxogdAwMMmnca Ha ero cyete pOeHeXxHbiMU cpeacrtsamMmu, 3a4vynCreHHbIMU OaHKOM B TOM u4ucne npu
NCNOSNTHEHNN UM COBCTBEHHbIX 0653aTenbLCTB nepen KrnnmeHTom, MOryt OCyLleCTBIIATbCA JTNLWb Npu Hann4nm
Ha KOppeCnoHOAEeHTCKOM cHeTe B©aHKka HeOOXOAUMbBIX LEHEXHbIX cpencTs.

Mo cMmbicny NonoXeHusa, cogepxawieroca B nyHKTe 7 cTtaTbM 3 HanoroBoro kogekca Poccumnckon
depepaumn, B cdepe HanNOroBblXx  OTHOWEHWMA  AencTByeT  npesymnums  JoH6poOCOBECTHOCTU
HanoronnaTenblWmKoB. Mcxoaa n3 aTon npesymnumu B NyHKTe 3 MOTMBUPOBOYHOW YacTu [locTaHOBMNeHUs
crneumanbHO MNoAYEPKMBAETCS, YTO KOHCTUTYLMOHHbIE rapaHTUM 4YacTHOW COOCTBEHHOCTW HapyLluakTCs
NOBTOPHbLIM  CMMCaHMEM Hanoroe B OlOXKeT C€ pacyeTHOro cyeTa TOMbKO [OOBPOCOBECTHOro
HanoronnatenbLuKa. CnepoBaTtenbHo, Ha HegobpOCOBECTHbIX HanoronnaTenbLNKOB He
pacrnpoCTpaHATCs Te BbiBOAbI, KOTOPble COAepXKaTcsi B €r0 MOTUBMPOBOYHOM U PE3OSIIOTUBHOM YacTu, 1
NpuHyOuTenbHoe  B3biCKAHWE B YCTAHOBMIEHHOM  3aKOHOM  Mopsigke C  HedobpoCOBECTHbIX
HanoronnaTenblWNKOB He MOCTYMMBLUMX B OIOMKET HaAnoroB He HapylaeT KOHCTUTYLMOHHbIE rapaHTuu
npaBa 4acTHOW COOCTBEHHOCTMW.

3. B cootBeTcTBUM CO cTaTben 83 depepanbHOro KOHCTUTYLUMOHHOIO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccuiickon ®epepaunn” oduumanbHoe pasbsicHeHNe npuHATOro KoHCTUTYUMoHHbIM Cygom
Poccuickon ®egepauun peweHns MmoxeT BbiTb 4aHO MNULb NO TEM BOMpocam, KoTopble Bblnn npegMmeTom
paccMoTpeHus B cyaebHOM 3aceiaHnmM 1 HaLLMM CBOE paspeLleHne B NPUHATOM [locTaHoBneHMU.

Bornpoc o TOM, MOXET nu cYMTaTbCA YNIaveHHbIM CAMCaHHbIN GaHKOM Hanor, pearnbHO He
nepeyvncrieHHbIn B BIo4KeT, Mpu OTCYTCTBUM COOTBETCTBYIOLLMX AEHEXHbIX CPEACTB Ha KOPPECNOHAEHTCKOM
cyeTe 6aHka, ecnu oHM BbiNK hopmanbHO 3auncrneHbl 6aHKOM Ha cyeTa HanoronnartesnbluMKa, a Takke npu
OTCYTCTBMM [EHEeXHbIX CpedCTB Ha pacyeToM cyeTe Harnoronnatenbliyka HernocpeacTBEHHO, He Obin
npeameTom paccmoTpeHusi  KoHctutyumoHHoro Cypa Poccwuiickon ®Pepepaumn. Bmecte ¢ Tem
3aKpenneHHbIn B NOCTaHOBNEHUM NOAX0[4, AOMYCKaoLWMI pacnpocTpaHeHne ero NpaBoBOW NMO3NLMKU TOMbKO
Ha JOGPOCOBECTHbIX HanoronnaTenbUKoB, npeanonaraeT 06583aHHOCTb HANOroBblX OpPraHoB AOKas3blBaTb
0BHapyxXwuBalLLylCca HedOOPOCOBECTHOCTb HarnoronaarenbLMKoB U GaHKOB B MOpsAake, YCTAHOBIIEHHOM
Hanorosbim kogekcom Poccuiickon ®epepauun. M3 npusHaHms Takmx GaHKOB W HanoronnartenbLinKoB
HeaobpPOCOBECTHBIMU BbITEKAET, YTO Ha HUX HE pacnpocTpaHseTcs npaBoBas No3vums KOHCTUTYLMOHHOIO
Cypa Poccunckon ®degepauun, B COOTBETCTBUMM C KOTOPOW KOHCTUTYUMOHHAst OBS3aHHOCTb KaxKAoro
HanoronnaTenblyka CYMTAEeTCs WCMNOMHEHHOW B MOMEHT cnucaHus ©aHKOM C pacyeTHOro cueTa
HanoronnaTenbluka CPeAacTB B ynnaTy Hamora, NOCKOMbKY, MO CYLWeCTBY, OHM OT WCMOSIHEHUSI AaHHOW
0053aHHOCTW YKITOHWUINCh.

B lMocTaHoBneHWM ykasbiBaeTCs, YTO rOCy4apCTBO B JULE CBOMX HANOroBbiX UM APYrMX OpraHoB
OOMMKHO OCYLLECTBNATb KOHTPOSb 3@ MOPSOKOM WUCMOMNHEHUst 6aHkamu nyGrvm4HO-NpaBoBOW OYHKLMKU MO
nepeyvncrieHno HarmoroBblX MnaTexen B OwmxeT. B cBA3W ¢ 3TMM B criydyae HenocTynneHus B OoogxeT
COOTBETCTBYHLUUX [OEHEXHbIX CPeAcTB ANs YCTAHOBMEHMS HedoOpOCOBECTHOCTM HaroronnarternbLiMKOB
HanoroBsble opraHbl Bnpaee - B Lenax obecneyeHnss B6anaHca rocyaapCTBEHHbIX M YACTHbIX UHTEPECOB -
OCYLLECTBMNATb HeobXOoouMMyl0 NPOBEPKY W NpeabsiBnaTe B apbuTpaxHbiX cydax TpeboBaHus,
obecneunBarolime nocTynrneHve HamnoroB B OwkOeT, BKAYAs MCKM O  MNPU3HAHMU  COENOK
HeOEenCTBUTENbHBIMU U O B3bICKaHWM B A0X0[ rOCy4apcTBa BCEro MOMy4YEeHHOro rno TakuMm cAerkaM, Kak aTo
npeaycMoTpeHo B nyHkTe 11 ctatbn 7 3akoHa Poccuiickon ®egepaumm "O Hanorosbix opraHax Poccurickon
depepayun”.

Kpome TOro, Harioroeble opraHbl BfpaBe CUCTEMATUYECKUN I/IH(*)OpMI/IpOBaTb HanoronnartenbLlwnkos O
Tex b6aHkax, K ycnyram KOTOpPbIX 1A nepeyvYncrieHna HarnoroBblx nnaTexemn an6eraTb He cnenyert, a Takke -
B uUendax n06y>Kp,eva D,O6pOCOBeCTHbIX HanoronnaTtenbwMKOB K WCMNOJIHEHUKO CBOUX HaNoroBbIiX
06s13aTENbLCTB U npece4yeHna crny4yaes 3ﬂ0yﬂ0Tpe6ﬂeHl/ll7l npu Bbl60pe GaHka ons nepe4vuncrieHna Hanoros B
OromxerT - npenbAaBATb K Hanoronnatesnblwnkam TpeGOBaHMﬂ 00 0T3bIBE CBOMX pac4eTHbIX AOKYMEHTOB Ha
cnnucaHune Harnoros.

Mcxoast U3 M3NOXKEHHOTo M PYKOBOACTBYSACH cTaTben 83 u yacTblo nepBou ctatbn 79 PegepanbHOro
KOHCTUTYUMOHHOTo 3akoHa "O KoHctutyumoHHom Cype Poccunckon ®depepaumn”, KoHCTUTyumMoHHbIN Cya
Poccuiickon depepauum

onpeaenun:

1. B cOOTBETCTBMM C NYHKTOM 3 MOTUBMPOBOYHON YacTu MocTtaHoBneHus KoHcTuTyumoHHoro Cyaa ot
12 oktabpsa 1998 roga no geny o npoBepke KOHCTUTYLMOHHOCTU nyHkTa 3 ctatbn 11 3akoHa Poccuiickon
depepauumn "O6 ocHoBax HamnoroBow cuctembl B Poccuickon ®epepauuun” BbiBOAbI, coaepKallumecs B
Pe30sII0TUBHOM YacTu AaHHOro MocTaHOBNEHMs, KacarTCca TONbKO 4OOBPOCOBECTHBIX HANOronnaTenbLUKoB,
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yTO npeanonaraeT 06SA3aHHOCTb HAamOroBbIX OPraHoOB M [PYrMX OPraHoOB rOCYAapCTBa OCYLLECTBMSAThH
KOHTPONb 3a WCMOSIHEHWEM HasloroBbiXx 06A3aTenbCTB B YCTaHOBMEHHOM MOpsidke, NMPOBOAWTL MPOBEPKY
[06POCOBECTHOCTM HanoronnaTtesnbWyKoB U GaHKOB M B CryyasiX BbISIBIEHUS UX HeO0OpOCOBECTHOCTU
obecneumBaTb OXpaHy WMHTEPECOB rocydapcTBa, B TOM YMCIE C MCMONb30BaHWEM MEXaHW3MOB cyaebHoM
3aLnTbI.

PaspelweHne noctaBneHHoro MuHuctepctBom Poccunckon depepaumm no Hanoram u cbopam
Bonpoca He TpebyeT pacCMOTpeHusl ero xogaTamcTBa B OTKPbITOM cyoebHOM 3acefaHuum B npouenype,
npeaycMoTpeHHon crtaTtben 83 ®degepanbHOro KOHCTUTYLMOHHOro 3akoHa "O KoHctuTyumoHHom Cyne
Poccunckon Pepepauun”. lNMpn paspelleHMn Takoro pogaa npobriem B KOHKPETHbIX Adenax noanexar
npuMeHeHuto HopMbl Hanoroeoro kogekca Poccunckon ®epepauun, 4To NogBEAOMCTBEHHO CyaaM U ApYyrum
npaBoNpUMEHNTENBbHBIM OpraHam M He oTHocuTcHa K KomneTeHumu KoHncTtutyuuoHHoro Cypa Poccuiickon
degepaumm.

2. Onpepenenne KoHctutyumoHHoro Cypa Poccuiickon ®Pepepaumm no [aHHOMY XOAaTaWCTBY
OKOHYaTeNbHO M 00XXanoBaHUIO HE MOANEXMUT.

3. Hactosiwwee OnpegeneHve noanexut onybnukoBaHuio B "Poccuiickon rasete”, "CobpaHuu
3akoHogartenbctBa Poccunckon ®egepaumn” un  "BectHuke KoHctutyumonHoro Cyga Poccuiickon
depepayunn”.

MpeacenatenbCTBYOWMN -
cyabs KoHctutyumnonHoro Cyna
Poccunckon ®egepaumm
KO.O.PyokuH
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