ONPEAENEHUE

KOHCTUTYLUMOHHOIO CYQA POCCUANCKOWN ®EQEPALUN

00 oTKkasze B MNPUHATMM K PaCCMOTPEHUIO xanobbl rpaxaaHnHa Benpeea Cepres HukonaeBunya Ha
HapylleHMe €ero KOHCTUTYLMOHHbLIX MpaB MOJIOXEHUSIMW 4YacTel BTOpoM U TpeTben ctatbm 10 3akoHa
Poccuiickon ®egepauum "O 4acTHOM AETEKTUBHOM U OXpaHHOW AesTenbHOCTN B Poccuickon degepauyun”

ropog Mocksa 9 anpens 2003 roaa

KoHctutyumoHHbin Cya Poccunckon ®epepauumn B coctase [peacepatens B.[.3opbkuHa, cyaen
M.B.Barnas, H.C.boHnaaps, '.A.l'apkuesa, KO0.M.[anmnosa, J1.M.>Kapkosown, IN.AXKunnHa, C.M.KasaHueBa,
M.N.KneaHgpoea, A.Jl.KoHoHoBa, J1.0.KpacaBumkoBon, B.O.JlyunHa, H.B.CenesHeBa, A.A.CnuBsbl,
0.C.XoxpsikoBon, 5.C.363eeBa, B.I".Apocnasuesa,

3acnywaBs B MMIeHapHOM 3acedaHun 3aknodeHne cyobu B.I.ApocnaBueBa, npoBoguvBLLEro Ha
OoCHoBaHUM ctatbh 41 depepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHctutyumoHHom Cyge Poccuickon
®enepaumnn” npegBaputenbHoe udydeHue xanobol rpaxgaHmHa C.H.Benpesa,

YyCTaHOBWI:

1. BaknioyeHnem oTAerna BHYTPEeHHUX Aen ropoga Benukun YcTior n BenukoycTiorckoro panoHa ot 25
okTa6pst 2001 roga Ha ocHoBaHMM YacTen BTopon u TpeTben ctatbn 10 3akoHa Poccunckon ®epepauun "O
YacTHOW [EeTEeKTMBHOW W OXpaHHOW pedatenbHocTu B Poccuinckon ®Pepepauun” Obina aHHynMpoBaHa
NVLEH3NsT Ha MNpaBO OCYLUECTBMEHUS YACTHOW OXPaHHOW [AeATEeNbHOCTW, BblAaHHAs TpaXKgaHuHY
C.H.Benpesy - yupegutento u gupekropy OOO "HacTHoe oxpaHHoe npeanpuatne "Anbda-BuknHr", B cBasn
C npegbsiBNIeHMEM eMy OpraHamMu npenBapuTENnbHOro CneacTBUSi OOBUHEHUS B COBEPLUEHMM XULLEHMS

UMyLLEeCTBa, MPUHATOrO Nof oxpaHy (NyHKT "B" yactu BTOpoK ctatb 160 YK Poccuickon denepaunn).

MpuHsatoe no >xanobe C.H.Benpesa pelweHne BenwukoycTiorckoro pamoHHoro cyga Bonoroackon
obnactn ot 23 Hoa6psa 2001 roga, KOTOPbIM yKazaHHOE 3akmoyeHne Gbino NPU3HaAHO HEAENCTBUTENbHbBIM,
OTMEHEHO KacCaLWOHHOW MHCTaHUMeWn, a [eno HanpasfeHo B TOT e Cyd Ha HOBOE pacCMOTPEHWue.
HapsopHas »>xanoba C.H.BenpeBa Ha onpegeneHve KacCauMOHHOW WHCTaHUMM oOcTaBneHa 6e3
yaoBneTBopeHus. [pu HOBOM paccMmoTpeHumn gena BenukoycTiorckuin panoHHbIn cya Bonorogckon obnactu
CO CCbIIKOM Ha Te e Hopmbl 3akoHa Poccunckon depepaumm "O 4acTHOM OETEKTUBHOM U OXPaHHOM
pesatenbHocTn B Poccuiickonn depepaummn” pewenHnem ot 11 mapta 2002 roga, ocTaBneHHbIM 6e3
N3MEHEHNs KacCcauMOHHOM MHCTaHumen, oTkasan C.H.BenpeBy B yaoBNeTBOPEHMM €ro anobsbi.

31 monsa 2002 roga opraHbl npeaBapuTenbHOrO CNeacTBUSA YrornoBHOE Aeno B OTHOLUEHUU
C.H.BenpeBa npekpaTtunu 3a OTCYTCTBMEM COObITUS MNPECTYMNEHNsi, OAHAKO MOCTaHOBEHMEM
MexXpanoHHOro npokypopa ot 13 Hos6ps 2002 roga AaHHOe pelleHne ObiNo OTMEHEHO, a NMPOM3BOACTBO MO
YrofiloBHOMY erny Bo300OHOBreHo. Kpome Toro, B npon3Boactee ApbuTtpaxHoro cyaa Bonorogckon obnactm
B HacTosllLlee BpeMsa HaxoauTCHa AeSio No 3adBMneHuto oTaena BHYTPEHHUX Aen ropoga Benwukuin YcTior m
BenwukoycTiorckoro pavoHa 06 aHHynmpoBaHum nuueHsun OO0 "YacTtHoe oxpaHHoe npeanpudatue "Anbda-
BuknHr" B CBSI3M C aHHYNMpOBaHNEM NULEH3UU €ro PYKOBOAUTENS.

B cBoen xanobe B KoHctutyumoHHbin Cygn Poccuiickon ®epepaummn C.H.BenpeB ocnapuBaet
KOHCTUTYLIMOHHOCTb YacTen BTopon u TpeTtben ctatbum 10 3akoHa Poccuiickon depepaumm "O yactHOM
OETeKTUBHOW W OxpaHHOW pJedatenbHocTn B Poccuiickon ®depepaumn”. [lo MHeHUIO 3asaBuTEns, B
cooTBeTCcTBMU co cTaTben 49 (Yactb 1) KoHcTuTyummn Poccuinckon degepauumn 4o BCTYNNEHUS B 3aKOHHYIO
cuny npuroBopa cyaa no YroroBHOMY Aeny MuLO He MOXEeT CuYuMTaTbCs BUHOBHBIM B COBEpPLUEHUU
npecTynneHns, a NoOToMy [0 3TOr0 MOMEHTa OTCYTCTBYKT OCHOBaHWSA yTBepXAaTb, YTO UMEKT MEeCTO
HapyleHus 3aKkoHa, Hanuuue KOTOPbIX BfieYeT aHHYNMpOBaHWE NWUEH3WW; [Jonyckaemas e
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ocnapvBaeMbiMU MOJTOXKEHNAMN BO3MOXHOCTb aHHYNMPOBAHUSA NIULEH3UU B CBSI3W C OAHMM NnWwb (DaKToOM
npegbsBeHns Nuuy 06BUHEHNST B COBEPLUEHMN NPECTYNIEHNss HecopasMepHa LensiM, ykasaHHbIM B CTaTbe
55 (wactb 3) KoHctutyumm Poccunckon depepaumn, orpaHuuMBaeT npaBa rpaxaaH Ha cBobogHoe
NCMONb30BaHWe CBOMX CMOCOBHOCTEN W UMyLLECTBa ANS NPeAnpUHMMATENbCKON U UHOW He 3anpeLueHHOWN
3aKOHOM 3KOHOMMWYECKOW OEeATENbHOCTU, a Takke Ha cBOOOOHOE pacrnopshKeHue CBOMMMU CMOCOBHOCTAMM K
Tpyay, BbibOp poda gesTenbHocTM u npodeccun (ctatbs 34, yacTtb 1; ctatbs 37, 4Yactb 1, KoHCcTUTyumum
Poccuinckon ®egepauun).

2. Kak cnegyer wn3 npeacTaBrneHHbIX MaTepuanoB, B 4YacTHOCTM M3 cBuAeTeNnbCTBa O
rocygapcteeHHon peructpauum OOO "YHacTtHoe oxpaHHoe npeanpuatve "Anbda-BukmHr" B kauecTtBe
IOPUONYECKOro nuua, OCHOBHbIMWM BUAAMWU €ro AeSATENbHOCTU SBNAOTCHA 3alumMTa XU3HW U 300pPO0BbS
rpaxgaH, a Takke MNpOeKTUPOBaHME, MOHTaX W JKCnryaTauMoOHHOEe OOCnyXMBaHWE CpeacTB OXPaHHO-
NOXXapHOW CUrHanm3auuu.

CornacHo 3akoHy Poccuiickon ®epepauumn ot 11 mapta 1992 roga "O 4acTHOW AETEKTUBHOM U
OXpaHHOW gesatenbHocTU B Poccuiickon ®epgepaumnn” Kak B nepBOHaYanbHOW pefakuuu, Tak U B pegakumm
ot 21 mapTta 2002 roga pykoBOAMTENWN OXPaHHbIX NPeanpuUATUIA, a Takke nepcoHan 3TUX NpeanpusaTun,
OKasblBaloLLiMe YCIyru, CBsI3aHHble C YKasaHHbIMW BuaaMu OesTeNbHOCTWM, 00si3aHbl ObINM MONy4YnTb
NULEH3MIO B NOpsAKe, YCTAHOBIEHHOM AN YaCTHbIX AETEKTMBOB; B TOM XXe MopsaKe NPou3BOAMMINCE OTKa3
B Bblaye, NpoasieHne cpoka OEWCTBUSA, aHHYNMPOBaHUE NULUEH3MM U OOXanoBaHWe peLleHuiA OpraHoB
BHYTPEHHUX Aen (YacTun yeTBepTas u wecrtasa ctaton 11).

CooTBeTCTBYOLMIA NMOPAOOK, 3aKpenneHHbin B ctaTtbe 10 HasBaHHOro 3akoHa, npegnonaran, 4To
OopraH BHYTPEHHMX [OeN, BblAaBLUMIA NWLEH3WNI0, BNpaBe ee aHHYNMpoBaTb B Cry4Yasdx HapyleHwh nmbo
HEWCNOJIHEHMS YacTHbIM OETEeKTMBOM (nNpeanpusitueMm, obbeguHeHuem) TpeboBaHWi, NpeayCMOTPEHHbIX
OaHHbIM  3aKOHOM, MOJIOXKEHWMIM [OPYrMX 3aKOHOB M MHbIX MpaBoOBbIX akToB Poccuinickon ®epepauun,
COCTaBMAIOLLMX NPABOBY OCHOBY OEATENIbHOCTU YacCTHbIX AETEKTUBOB, X NPEeANpUATUA 1 obbeguHeHMn, a
TakKe B Cry4yasix HEWCMOSHEHMS HANOroBbIX M UHbIX UHAHCOBBLIX 00A3aTENbLCTB (YacTb BTOPAs); MPUHATUIO
pelweHns 06 aHHYNMMPOBaHWM NULEH3MM OOIMKHO ObINO nMpeAlwecTBoBaTb NpeABapuTeNnbHOE MUCbMEHHOE
npeaynpexaeHne opraHoMm BHYTPEHHUX Oen ee obnagatens, 3a MCKMAOYEHWEM Cry4yaeB, €CNu 4YaCTHOMY
OEeTeKTUBY nNpeabsiBeHo O0OBMHEHME B COBEPLUEHUWM MPECTYMNNEeHUs; B NpeaynpexneHun TO4YHO
YKa3blBanocCb, Kakne UMEHHO MPaBOBble HOPMbl U MpaBuiia HapyLlUEeHbl UMW HE WUCMOMHEHbl Haanexalumm
obpasom, 1 onpenensancsa Cpok Ans yCTpaHeHUst AOMYLLEHHbIX HAPYLIEHUIN (4acTb TPETbS).

depepanbHeiM 3akoHOM OT 10 saHBapsa 2003 roga "O BHECEHWM WM3MEHEHMWN W LOMNOSIHEHUA B
HeKoTopble 3akoHodaTenbHble akTbl Poccuiickon ®egepaumm B cBSA3M ¢ NpuHaTHeM PenepanbHOro 3akoHa
"O nuueH3nMpoBaHMM OTAEMbHbIX BUAOB AeATenbHOCTN" yKasaHHble nonoxeHus ctaten 10 u 11 u3 3akoHa
Poccunckon ®egepaunmm "O 4acTHON OETEKTUBHOM W OXpaHHOW aesTenbHoCcTu B Poccuiickon denepaummn’
NCKINIOYEHbI, OAHAKO codep’Kalumecs B HMX HOPMbl MOAmfexaT MPUMEHEHUIO B pamMKaxX AOSSILLUXCS Ha UuX
OCHOBe npaBooTHOLLEeHU ¢ yyactuem C.H.Benpesa.

3. CornacHo ctatbe 49 KoHctutyuun Poccuickon degepaunn kaxgpii 06BMHAEMbIN B COBEPLUEHWN
NPecTynneHns CYMTaeTcs HEBMHOBHbIM, MOKa €ro BMHOBHOCTb He OydeT gokas3aHa B npedyCcMOTPEHHOM
denepanbHbIM 3aKOHOM MOPSAKE U YCTaHOBMEHa BCTYMMBLLUMM B 3aKOHHYHKO CUIYy MPUrOBOPOM cyAa (4acTb
1); obBUHAEMBIV HEe 0b6s3aH 4OKa3biBaTb CBOK HEBMHOBHOCTbL (4acTb 2).

KoHcTuTyumoHHein Cya Poccunckon defepauumnm HEOOHOKPATHO YyKasbiBan Ha TO, YTO, MO CMbICNY
ctaten 49, 50, 52, 53, 54 n 64 KoHctutyumm Poccunckon depepauun, Hanvyune BUHbI Kak arnemeHTa
CYOBLEKTUMBHOM CTOPOHbI COCTaBa MpPaBOHAPYLIEHUS SBMASETCA OOHMM W3 NPUHLMMNOB  HOPUANYECKON
OTBETCTBEHHOCTU; KOHCTUTYLIMOHHBLIE MOJIOXEHMS O NMPe3ymMnuMmM HEBUHOBHOCTM N OpeMeHn JokasbiBaHus,
KOTOpOEe BO3MaraeTcsi Ha OpraHbl rocy4apcTBa U UX AOMKHOCTHBIX MWL, BbipaXatoT o0Lue NpuHLMbLI Npasa
npyM MNPUMEHEHUM TOCYAAPCTBEHHOIO MPUHYXAEHUS KapaTenbHoro (wTpadHoro) xapaktepa B cdepe
ny6nmnyHon OTBETCTBEHHOCTW B YTOJIOBHOM U B aAMUHMUCTpaTuBHOM npaee ([MoctaHoBneHus ot 7 nioHa 2000
roga no geny o nNpoBepKe KOHCTUTYLIMOHHOCTU OTAENbHbIX nonoxeHun KoHctutyuumn Pecnybnvkun Antam u
depepanbHoro 3akoHa "OO o6WMX NpuvHUMMNAx opraHuM3auumn 3akoHoAaTesbHbIX (NMPeACTaBUTENbHbLIX) U
NCMONMHUTENbHbBIX OPraHoOB roCyAapCTBEHHOW BriacTu cybbekToB Poccuiickon depepauun”, ot 27 anpens
2001 roga no geny o nNpoBepke KOHCTUTYLMOHHOCTM psida NOSIoXXeHU TamMoXeHHOro kogekca Poccuickom
depepauymu, ot 30 mons 2001 roga no geny o NPOBEPKE KOHCTUTYLMOHHOCTU NONOXEHWA ctaten 7, 77 n 81
depnepanbHoro 3akoHa "O6 ncnonHutensHom npoussoactee”, ot 17 uiona 2002 roga no geny o nNpoBepke
KOHCTUTYLMOHHOCTU OTAENbHbIX nonoxeHun craten 342, 371, 373, 378, 379, 380 u 382 YIMK PCOCP,
ctatbn 41 YK PCOCP u cratbm 36 depnepansHoro 3akoHa "O npokypatype Poccuiickon depepaummn”,
OnpepneneHue ot 1 gekabpsa 1999 roga no xanobe rpaxaaHuvHa K.O.BapkoBckOro Ha HapylleHue ero
KOHCTUTYLIMOHHbIX NpaB nonoxeHusamu ctaten 127 YINK PCOCP, ctaten 6 n 7 ®degepansHoro 3akoHa "O6
onepaTMBHO-PO3bLICKHOW AeATenbHOCTU" 1 ap.).



UTto kacaeTcsi aHHYNMpPOBaHUSI OpraHOM BHYTPEHHMX [Jen JIMLEH3MM Ha TMpaBO OCYLLECTBIEHMS
YacTHOW OXpaHHOW [OEeATEeNbHOCTM B CBSI3UM C MPeObsiBIIEHNEM YACTHOMY OXPaHHWKY OOGBUHEHMS B
COBEpPLUEHUM NPECTYNSIeHNs,, TO OHO npeacTaBnsieT coGoli  Mepy cneuuanbHOW  MpPEeBEHUUMU U
HenocpeaCTBEHHO CBSA3aHO CO CMEUMMUKOA ero [OeATeSNlbHOCTM, MpU OCYLLECTBIIEHUM KOTOPON MoOryT
3aTparMBaTbCsl KOHCTUTYLMOHHbIE MpaBa M CcBOOOAbI, a Takke WHble MpaBa W 3aKOHHbIE MHTEPEechl APYrux
nu.

AHHYNUpOBaHWe NUUEH3NN Ha NPaBO OCYLLECTBNEHNS YaCTHOW OXPaHHOW AEesATEeNbHOCTU Kak Mepa,
npeaycMOTpeHHasa crneumarnbHbIM - 3aKOHOM, SBMNSETCS BPEMEHHbIM OrpaHu4eHMeM npas, KOTopoe
npekpawlaeTcs B criyyae oTkasa OT YronoBHOro npecrefoBaHunsi B OTHOLUEHWM YAaCTHOTO OXpaHHMKa, U B
3TOM CMbICIIE€ COrfacyeTcsa ¢ KOHCTUTYLIMOHHO 3HAYMMbIMU LEeNsiMK, 3aKkpenneHHeiMn B ctaTbe 55 (Yactb 3)
KoHcTutyumm Poccunckon ®eagepaumun. Npu aToM cnegyeTt UMeTb B BUAY, YTO pelleHust 06 aHHYNMpoBaHUu
nVLeH3nn BO BHecyaeOHOM mnopsigke opraHbl BHYTPEHHMX e MOrnv npuHumartb nvwb o 1 uons 2002
roga.

3. Takum obpasom, B AaHHOM criy4ae Hemnb3si caenatb BbiBO4 O TOM, YTO KOHCTUTYLIMOHHbIE MpaBa
3asBUTENS ObINM HapyLleHbl ocnapMBaeMbiMn UM nonoxeHusimu ctatbh 10 3akoHa Poccuinckon ®enepaunn
"O YacTHOW OeTeKTMBHOMN M OXpaHHOW AedATensHOCTM B Poccuiickon ®egepaummn”, a notomy ero xanoba He
mMoxeT 6biTb npuHATa KoHcTtutyumoHHbeim Cygom Poccuickon ®depepaumm K paccMOTPEHUIO B CUny
TpeboBaHuii ctatern 96 n 97 degepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHcTutyumoHHom Cyae
Poccuiickon ®egepauun’.

Mcxoaa n3 M3MNoXeHHOro U pykoBOACTBYSICb MYHKTOM 2 4yacTu nNepBon cTaTby 43 M 4YacTbio NepBOn
ctatbn 79 PeagepanbHOro KOHCTUTYLUMOHHOTO 3akoHa "O KoHcTutyumoHHom Cyae Poccuiickonn ®epepaunn’,
KoHcTuTyumoHHbih Cya Poccuiickon ®egepaunm

onpegenun:

1. MNonoxeHuna 4vacten BTOpon n TpeTben ctatbn 10 3akoHa Poccumckon ®epepauun "O 4vacTHOM
OETEeKTMBHON U OXpaHHoW AesTenbHocTu B Poccunckon ®egepaumn”, no mx KOHCTUTYLMOHHO-NPaBOBOMY
CMbICNY, O3HayalT, 4YTO aHHynuMpoBaHWe IULEH3UN Ha npaBO OCYLLECTBIIEHUA YacTHOW OXpaHHOW
OEeATenbHOCTU SABNAETCA BPEMEHHON Mepon crneumnansHON NpesBeHunn, 4encTBue KOTOPon npekpaliaeTcsa B
cny4ae OoTKasa OT YrorioBHOro rnpecrnenoBaHns B OTHOLUEHWM YaCTHOrO OXpaHHMKa.

KOHCTUTYLIMOHHO-NPaBOBOW CMbICN 4acTen BTopord M TpeTben cTtaTbu 10 3akoHa Poccuiickon
depepauymm "O yacTHON OETEKTUBHOM U OXpaHHOW geaTenbHocTU B Poccuiickon ®enepaumn”, BoisiBNEHHbIN
KoHcTuTyumoHHbiM  Cygom  Poccuiickon  ®epepaumm B HacTtodwem  OnpegeneHun, aBnseTcs
obueobsa3aTenbHbIM U UCKNOYaEeT Ntoboe MHOEe NX UCTONKOBaHWE B NMPaBOMNPUMEHUTENBbHOM NpaKTUKe.

2. MpusHaTb xanoby rpaxaaHuHa BenpeBa Cepres HukonaeBunya He noanexallen ganbHenwemy
paccmoTpeHnto B 3acepjaHunm  KoHctutyumoHnHoro Cyga Poccuiickon ®egepaummn, NOCKOMbKY — ANd
paspelleHnss MOCTaBMEHHOrO B Hel Bonpoca He TpebyeTcs BblHECEHME NPedyCMOTPEHHOro cratben 71
depnepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHctuTyumoHHom Cyae Poccuiickon depepaummn” ntorosoro
peLLeHnst B BUAe NoCTaHOBIEHUS.

3. OnpepeneHne KoHctutyumoHHoro Cypa Poccuiickon @Pepepaumy No  AaHHOW  kanobe
OKOHYaTerbHO U 00XXanoBaHWIO HE MOANEXMWT.

4. Hactoswee OnpegeneHne nognexvt onybnukoBaHuto B "BecTHuke KoHctutyumoHHoro Cypa
Poccunckon degepaumn”.

Mpencepatens
KoHcTutyumoHHoro Cyga
Poccuiickon ®epepauun

B.[.30pbkuH

Cynobs-cekpeTapb
KoHcTutyunoHHoro Cyna
Poccuiickon ®epepauuu

t0.M.[JaHnmnos
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