ONPEAENEHUE

KOHCTUTYLUMOHHOIO CYQA POCCUANCKOWN ®EQEPALUN

no >xanobe rpaxgaHkn VBkuHon BaneHTuHbl OHOMpMEBHbI Ha HapylleHWe €€ KOHCTUTYLMOHHLIX MNpaB
YyacTblo nepson ctatbu 45 n ctatben 405 YronoBHo-NpoueccyansHOro kogekca Poccunckon degepaumm

ropoa MockBa 5 despansa 2004 roga

KoHctutyumoHHbin Cya Poccunckon ®epepauumn B coctase [peacepatens B.[.3opbkuHa, cyaen
H.C.boHgaps, . A.lapxneBa, KO.M.Janunoea, J1.M.>Kapkosow, I AXXunmHa, C.M.KasaHueBa,
M.N.KneaHgpoea, A.J1.KoHoHoBa, J1.0.KpacaBumkoson, HO.O.PygokuHa, H.B.CenesHeBa, A.A.Cnusbl,
B.I".Ctpeko3oBa, O.C.Xoxpsikoeon, 5.C.063eeBa, B.I.Apocnasuesa,

3acnylaB B NiieHapHOM 3acefdaHuun 3aknodeHue cyabh LA KunuHa, npoBoaMBLLErO Ha OCHOBaHWUA
ctatbh 41 ®egepanbHOro KOHCTUTYLMOHHOTO 3akoHa "O KoHcTuTyumoHHom Cyae Poccuiickon ®epepaunn”
npeaBapuTenbHoe n3yyeHne xanobbl rpaxxgaHkn B.O.MBknHom,

YCTaHOBWI:

1. 15 aBrycta 2003 roga cyabs Tynbckoro obnacTtHOro cyga BblHEC MOCTaHOBMEHWe 06 OTkase B
YAOBNETBOPEHMN HaA30pHOM Xkanobbl, B KOTOpOM cofdepxanocb TpeboBaHMe O nepecmoTpe
06BMHUTENBHOrO MPUIroBOpa, BbIHECEHHOTO B OTHOWEHWM rpaxgaHuHa E.MNM.JlasykmHa, BBMAY MAKOCTU
HakaszaHus WK Mo MHbIM OCHOBAaHUSAM, BMEKYLIMM 3a CODOM yXyALeHUe MONOXeHUS ocyxaeHHoro. Kpome
TOro, cnegoBaTenb U Cy[ OTKasanucb AOMYCTUTb K y4acTuO B [eNne B KayecTBe npeacTaBuTenst nuuo, He
ABMSIIOLLIEECs aBOKaTOM (PyKOBOAWUTENS OpUAMYEcKon dupMbl), n3bpaHHoe rpaxgaHkon B.O.MBkuHoOnM -
noTepnesLUEN MO JAHHOMY YrOfIOBHOMY Aeny.

paxaaHka B.O.MBKkuHa, NpnsHaHHasa Takke rpaxgaHCKMM UCTLOM Mo 3TOMY Aeny, B CBOeN xarnobe B
KoHctuTtyumoHHbein Cya Poccuiickon ®epgepaunn ocnapmBaeT KOHCTUTYLIMOHHOCTb YacTu nepeBon ctatbun 45
n ctatbn 405 YTK Poccuickon ®egepaumu. Mo MHEHUIO 3a8BUTENbHULbI, COAEPXaLLMMUCS B HUX HOPMaMu
ObINy HapyLleHbl ee NpaBa, rapaHTUpoBaHHble cTatbsamu 19 (vacTb 1), 45 (YacTb 2), 46 (vactn 1 un 2) n 48
(vactb 1) KoHctuTyumm Poccuinckon depepaunn.

2. B cootBetctBUM co cTatben 405 YIK Poccunckon denepaunm nepecmoTp B Nopsiake Hagsopa
06BMHUTENBHOrO MPUIroBOpa, a TakkKe ONpPeAeneHust U MOCTAHOBMEHUA cyda B CBSA3M C HE0OXOOUMOCTLIO
NPUMEHEHMS YTONTIOBHOTO 3aKoHa O Bonee TSXKOM NPECTYNNeHnW, BBUAY MATKOCTU HaKa3aHWUs UIn Mo UHbIM
OCHOBaHUsIM, BIEKYLIUM 32 CcODOWM yxyAdleHWe TOSMOXEHUSS OCYXOEHHOro, a Takke MepecMmoTp
onpaBgaTenbHOro npuroBopa nMbo onpeaeneHns Unv NOCTAHOBIEHWUSI Cyda O MPeKpalleHUn YroroBHOIO
Jena He JonyckawTcs.

C xanobamu Ha HapyLleHNe KOHCTUTYLIMOHHBIX MpPaB 3TMM 3aKOHOMOMNOXeHNeM B KOHCTUTYLMOHHBIN
Cyn Poccuinckon depepaumm paHee obpatunuch rpaxgaHe W.B.BuHorpagoea un J1.B.MaHaxoBa. [JaHHble
Xanobbl npuaHaHbl KoHcTuTyumoHHeiM Cygom Poccwuiickon ®egepaumy COOTBETCTBYIOLUMU KpUTEPUSM
OOMYCTUMOCTM, 3aKpernmneHHbIM cTaTbsiMn 96 u 97 ®depepanbHOro KOHCTUTYUMOHHOrO 3akoHa "O
KoHctutyumonHom Cyge Poccuinckon depepaumn”, NpuHATBI K paCCMOTPEHUIO U 0ObeanHEHbl B OOHOM
npouseoacTee (nneHapHoe 3acepjaHue KoHctutyumoHHoro Cyaa Poccuiickon depepaumm ot 25 gekabps
2003 roga).

Mockonbky xanoba B.O.MBkMHONM B YacTu NpOBEPKN KOHCTUTYLIMOHHOCTU cTaTbn 405 YTIK Poccuiickon
denepaummn kacaeTcsa TOro xxe npegMeTa, B COOTBETCTBUM CO cTaTbeln 48 deaepanbHOro KOHCTUTYLMOHHOMO
3akoHa "O KoHctutyumoHHom Cyae Poccuinckon ®epepaumn” oHa Takke MNOANEXUT MNPUHATUIO K
pPacCcMOTPEHUIO M 0O bEAMHEHMIO C HUMW B OQHOM NMPOWN3BOACTBE.



3. CornacHo uyactu nepBon ctatbm 45 VYIK Poccuiickon ®epepauun npeacraBUTENSaMU
noTepneBLUEro, rpaXxgaHCcKoro UcTua M 4YacTHOro ob6BMHUTENSA MOryT ObiTb aABOKaThl, a MPeAcTaBUTENSMM
rpakgaHCKoro ucTua, SBNSAOLWErocs pUaNYeckMM §uUUOM, - TakkKe WHble §nuua, MpPaBOMOYHbLIE B
cooTBeTCcTBUN C [paxgaHckmm kogekcom Poccuickon ®Pepepaumm npeactaBnsaTb ero mHtepecohl. [1o
NMOCTaAHOBIIEHNIO MMPOBOrO CyAbW B KayecTBe NpencTaBUTENs MOTeprneBLUEro WM FpaKAaHCKoro uctua
MOryT 6bITb Takke AonylleHbl OAvH M3 BNU3KMX POLACTBEHHWKOB MOTEPNEBLUEro UMM rpaXgaHCKoro uctua
nnbo nHoe nuLo, 0 AONYCKEe KOTOPOro X0AaTanucTByeT NOTEPNEBLUWIA UK FPaXKAaHCKUA nucTel,.

OTa HOpMa, Kak criefyeT M3 ee COAEepXaHus, yCcTaHaBnvMBas npasuna OOonycka npeacrasutenent B
YrOorfioBHOM CYLOONPOW3BOACTBE, OnpefensieT u Kpyr nuu, KOTopble MOryT ObiTb OOMyLUeHbl B KayecTBe
npeacTaBuTenen.

CornacHo ctatbe 48 (4actb 1) KoHctutyumm Poccuiickon ®Pepgepaumm Kaxaomy rpaxkgaHuHy
rapaHTUpyeTCca npaBO Ha MOfydYeHwe KBanuULUMpPOBaHHOM topuaunyeckorn nomowun. B vactn 2 tom xe
CTaTbW yKa3bIBAeTCH, YTO KaxAbl 3agepKaHHbIN, 3aKMOYEHHbIN NoA4 CTpaxy, 06BMHAEMbIN B COBEPLUEHWM
NpecTyniieHns, MMeeT MNpaBO MOMb30BaTbCA MOMOLIbIO afBokaTta (3awmTHuka). Takum obpasom,
KoHctutyumss Poccuiickon ®defepaumm rapaHTMpyeT npaBO Ha MOfnyyYeHue KBannduumpoBaHHON
IOpPUONYECKON NMOMOLLM B NMLE afBokaTta Afsl Nogo3peBaeMblX U OOBUHSIEMBIX, @ HE AN UHbIX Y4aCTHMKOB
YrOflOBHOMO CyAONPOU3BOACTBA, YTO HaLWMO cBoe 3akpenneHune B ctatbe 49 YIK Poccuiickon ®epepauun,
COrnacHO KOTOPOM 3alUMTHUK - NNLIO, OCYLLECTBMSIOLWEE B YCTAaHOBMEHHOM AaHHbIM Kogekcom nopsiake
3alUUTy NpaB N UHTEPECOB MOL4O3PEBAEMbIX U OOBUHSIEMbIX 1 OKa3blBalOLLEE UM IOPUANYECKYHO MOMOLLb Npu
NpoM3BOACTBE MO YrofloBHOMY A€ENY; B Ka4eCTBE 3aLUUTHUKOB JOMyCKaloTCA aaBoKaThl.

UTto kacaeTcs noTepneBlIMX, B TOM YUCME MPU3HAHHbLIX MPaXaaHCKMMU uctuamu, 10 KoHCTUTyLMS
Poccuiickon ®egepaunn He orpaHMYmMBaET Kpyr Nuu, KOTOpble BripaBe okasbiBaTb UM KBaANMMULNPOBaHHYIO
IOpUaNYECKYI0 NMOMOLLL. Takon NOAX0o4 Hallen CBOe 3akpenrieHne U KOHKpeTM3aumnio B YacTu NepBomn CTaTby
45 VYIK Poccunckon  depepaumn, npegycMmatpumBarolled NpU OCYLLECTBNEHUM  YrONIOBHOMO
CyOonpon3BoacTBa MUPOBLIM Cyabel BO3SMOXHOCTb y4acTuUs B KadecTBe MnpeacTtaBuTens notepnesLllero u
rpaXkgaHCKoro ncrua - NoMMMO agBsokata - O4HOro u3 6rnmsknx poACTBEHHMKOB MOTepnesBLllero nmbo UHOro
nvua, o Jonycke KOTOPOro XofdatancTBYeT NoTepreslnid Unu rpaxgaHckui uctel. Hapensetca npasom
UMeTb MpeacTaBuTens u3 4ucna BbIOpaHHbIX MM MWL TPaXOAHCKMM MUCTel, W B IPaKAaHCKOM
cyponpounssoactse (ctatbh 48 n 53 ITIK Poccuiickon ®egepauun).

JInweHne noTepneBLIEro N rPaXKAaHCKOro McTua no YrofnoBHbIM Aenam, noacygHeiM hegepanbHbiM
cydam, npaeBa obpatuTbCA K APYruMm nuuam, cnocobHbIM OKasaTb, MO MX MHEHWUIO, KBannMULMPOBAHHYIO
IopuanYeckylo MomoLlb, akTuyeckn npuBeno Obl K MNOHYKAEHWIO 3TUX YYaCTHWKOB YrOfIOBHOTO
CYLONMPOM3BOACTBA MCNOMb30BaTh TOMBKO OAMH CNOCOD 3almThbl, YTO HE cornacyeTcs co ctatben 45 (4acTb
2) KoHcTtuTtyumm Poccunckon ®enepauun. Takoe orpaHnyeHue sornpeku ctatbe 48 (YacTtb 1) KoHcTuTyumm
Poccuickon ®egepaumm 3HaYUTENbHO Cy3urio Obl BO3MOXHOCTW MOTEPNEBLUEro W rpaxaaHCKoro ucrua
cBoboAHO BbIOMpaTh CNocob 3awWmTbl CBOMX WHTEPECOB, a Takke MpaBO Ha AOCTYM K MpaBoOCyAuto, 4TO
rapaHTMpoBaHoO cTtatben 46 (Yactb 1) KoHcTutyuumn Poccuickon ®epepaumn.

O6s3aHHOCTb rocygapcTeBa rapaHTMpoBaTh 3alUMTy MpaB MOTEPnEeBLUMX OT MPECTYNneHun, B TOM
yucrie nytem obecneveHms UM adekBaTHbIX BO3MOXHOCTEN OTCTaMBaTb CBOUM MHTEPECHI B Cyae, BbiTEKaeT
Takke u3 ctatenm 21 (4actb 1) KoHctutyuum Poccunckon Pepepaumun. [pUMEHUTENBHO K MMYHOCTU
noTepneBLUErO 3TO KOHCTUTYLIMOHHOE MpeanucaHue npegnonaraeT 06s3aHHOCTb rocygapcTBa He TOrbKO
npegoTBpaLlaTh M NpecekaTtb B YCTAHOBMNEHHOM 3aKOHOM Mopsiake kakve Obl TO HU BblNo nocsraTtenbCcTBa,
cnocobHble MpUYMHUTL Bpead, HO U obecneumBaTb MOCTpPadaBLIEMY OT MPECTYNIEHUS BO3MOXHOCTb
oTCcTamMBaTb CBOM MNpaBa W 3aKOHHble MWHTEepecbl NOObIM He 3anpeleHHbIM 3aKOHOM  Ccrnocobom
(MocTtaHoBneHne KoHctutyuuoHHoro Cyna Poccuiickon ®enepaunm ot 24 anpens 2003 roga Ne 7-11).

Kpome TOro, ecnu OOBUHSIEMBIA, HE WMEKLUA BO3MOXHOCTU MPUIIAcUTb Afs CBOEW 3alUUThbI
afgBokaTta no CBOeMy BbIOOpY, BCErga MOXET XOAaTaWCTBOBATb O NPefoCTaBleHWM eMy 3aliUTHUKA Mo
Ha3Ha4YeHuto, TO NMOTEPMNEBLUNIA N TPAXKOAHCKUI UCTEL, TaKUM NPaBOM HE HaOEeNEHbl, a 3HA4YMT, OHM BOOOLLE
MOTyT JUWNTBCA BO3MOXHOCTM peanu3oBaTb CBOe MpaBO Ha nosiydeHve  KeanuduumpoBaHHOM
HOPUANYECKON MOMOLLIN.

CnepoBatenbHo, cogepxaleecs B ctatbe 48 (4actb 1) KoHctutyuum Poccuiickon Pepepaumu
NOMOXEHNEe O TOM, YTO KaOOMY rapaHTUpyeTcs nonyyvyeHne KBanvuumpoBaHHOW IOPUANYECKON MOMOLLN,
O3Ha4yaeT KOHCTUTYLIMOHHYI 00s3aHHOCTb rocygapctBa obecneyntb KaxaoMy Xenawowemy [OCTaTO4YHO
BbICOKMN YpPOBEHb NOOOro U3 BMAOB MNPefoCTaBfSeMON OPUOUYECKON MOMOLM, HO He 0653aHHOCTb
noTepnesLUEero U rpaXxaaHCKoro McTua nonb3oBaThbCs NOMOLLLIO TOMLKO afBoKaTa; B MPOTUBHOM Criy4ae 3To
Hapywano 6bl Tawkke KOHCTUTYLMOHHOE npaBo, 3akpenneHHoe cTatben 52 KoHcTutyuumm Poccumnckon
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depepaumn, B CUIly KOTOPOM MpaBa MOTEpPreBWMX OT MPECTynneHuid (B TOM YWUCNe MPU3HAHHbIX
rpakgaHCKMMKU  MUCTUaMK) noAsiexaT OxpaHe 3akoHOM, a rocyaapcTBo obecneyvBaeT UM JOCTyn K
NpaBOCYAUIO U KOMMEHCaLUMo NPUYMHEHHOTO ylepoa.

Taknm obpasom, 4acTb nepeas crtatbu 45 YIK Poccuiickon ®degepaumm - B COOTBETCTBUMM C ee
KOHCTUTYLIMOHHO-NPaBOBbLIM WCTOMKOBAHWEM - MpeanoniaraeT, 4YTo npeacTaBuTernieM MoTepneBlUero U
rpaxkgaHcKoro uctua MoryT ObiTb aBOKaTbl U UHbIE MNWLA, B TOM Yucne Bnmskue poacTBEHHMKKU, O OONYCKe
KOTOpbIX XoOaTancTByeT NOTeprneBlWMA uUnu rpaxgaHckmi uctey. COOTBETCTBYOLLAs NpaBoBasi MO3vLMSA
ccopmynupoBaHa B coxpaHsowem ceoto cuny Onpegenennn KoHctutyumoHHoro Cypa Poccuiickom
depepaummn ot 5 pgekabpa 2003 roga no xanobam rpaxgad J1.[0.Banbgmana, C.M.[puropbeBa u
pernoHanbHom obLiecTBeHHoW opraHusauun "O6beanHeHne Bknagyukos "MMM".

Mcxooa M3 M3NOXEHHOro UM PYKOBOACTBYSACH cTatbsaMu 6, 42, 48 1 yacTbio nepBon cTtaTbun 79
depepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHom Cyge Poccuiickon ®epepauun”,
KoHcTuTyumoHHbii Cya Poccuiickon ®epepauun

onpegenun:

1. MpuHATL K paccMOTpeHmnio xanoby rpaxgaHku MekvHon BaneHTnHbl OHONpMEBHb! Ha HapyLueHue
€e KOHCTUTYUMOHHbIX npaB cTatben 405 YIK Poccunckon depepaumm n obbeanHUTb B OAHOM
npoussoacTee ¢ xanobamn N.B.BnHorpagosow n J1.B.MaHaxosoi.

2. YacTtb nepBas ctatbu 45 YIK Poccuiickon degepaumm, B ee KOHCTUTYLMOHHO-MPaBOBOM CMbICHIE,
npegnonaraet, 4YTo nNpeacTaBUTENeM NOTEPneBLUEro 1 rpaXaaHCKoro uctua mMoryT 6biTe aaBoKaThbl U MHbIE
nMua, B TOM uucne Onuskne POACTBEHHMKW, O [OOMYCKe KOTOPbIX XOoA4aTawCTByeT MOTEeprneBLMA Wnu
rpaxgaHCcKun ncred.

KOHCTUTYLMOHHO-NPaBOBON CMbICNT 4acTu nepBon cTtatbn 45 YIK Poccuiickon ®depepaumn,
BbisiBNEHHbIN KoHcTuTyumoHHbiM Cygom Poccuiickonn ®epepauun B Onpegenernn oT 5 gekabps 2003 roga
n HacTosiwem OnpeneneHun, sBnsaeTcs obLieobasaTensHbIM U UCKITOYaeT Nioboe MHoe ee UCTOMKOBaHME B
NpaBoONPUMEHNTENBHON NPAKTUKE.

3. MMpusHatb xanoby rpaxgaHkn VBkuHon BaneHTnHbl OHONpMEBHbI B 4acTy NPOBEPKM
KOHCTUTYLIMOHHOCTM YacTu nepeon ctatbn 45 YronoBHO-npoLeccyanbHoro kogekca Poccuickon ®egepaumm
He nognexawen panbHenwemy paccmoTpeHutio B 3acedaHum KoHctutyuuonHoro Cypma Poccuickon
depnepaummn, NOCKONbKY AN pa3peLleHns MOCTaHOBMEHHOrO B HEW BOMpoca He TpebyeTcs BbIHECEHUS
npeaycMoTpeHHoro cratben 71 ®epepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHoMm Cyae
Poccunckon ®egepaumn” NToroBoro peLleHns B Buae noctaHoBNEHUS.

4. Onpepgenenne KoHctutyumoHHoro Cypa Poccwuiickon ®egepauum no gaHHom xanobe
OKOHYaTeNbHO U 00XXanoBaHWIO HE MOANEXMUT.

5. Hactosiwee Onpepenenve nognexut onybnukosaHuio B "BectHuke KoHcTuTyumonHoro Cyaa
Poccuickon ®egepauun’.

Mpencepatens
KoHcTutyumoHHoro Cyaa
Poccunckon ®egepaumm

B.[.30pbKuH

Cyppsi-cekpeTapb
KoHcTutyumoHHoro Cyga
Poccuiickon ®epepauun

t0.M.[JaHunos
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