ONPEAENEHUE

KOHCTUTYLUMOHHOIO CYQA POCCUANCKOWN ®EQEPALUN

no anobe rpaxgaHMHa PomaHoBa KOpus lNeTpoBuya Ha HapylLleHne ero KOHCTUTYLIMOHHBIX NpaB CTaTbsMU
21 u 21" 3akoHa Poccuiickon depepaumm "O rocygapcTBeHHON TanHe"

ropog Mocksa 10 Hoabps 2002 roga

KoHnctutyumoHnHein Cyn Poccuiickon ®epepaumn B coctaBe [lpeacepatenda M.B.barnas, cyaen
H.C.Bongaps, H.B.Butpyka, I".A.l'agpxnesa, J1.M.XKapkoson, I.AXunuHa, B.0.3opbkmHa, C.M.Ka3saHuesa,
A.J1.KoHoHoBa, B.O.Jlyumna, HO.O.PyakuHa, H.B.CenesHneBa, A.A.Cnuebl, B.I.Ctpeko3oBa, O.M.TuyHosa,
0.C.XoxpsikoBon, 5.C.363eeBa, B.I".Apocnasuesa,

3acnylaB B NiieHapHOM 3acefdaHuun 3aknodeHue cyabh LA KunuHa, npoBoaMBLLErO Ha OCHOBaHWUA
ctatbh 41 PepepanbHOro KOHCTUTYLMOHHOTO 3akoHa "O KoHctutyumoHHom Cyae Poccuiickon ®epepaunn”
npeaBapuTenbHoe n3yyeHne xanobbl rpaxxgaHuHa FO.N.PomaHoBa,

YCTaHOBWI:

1. B cBoen xanobe B KoHcTuTyumoHHbin Cya Poccuiickon ®epepauun rpaxganHud HO.I.PomaHos
ocnapnBaeT KOHCTUTYLIMOHHOCTL cTaTeit 21 u 21 3akoHa Poccuiickoit ®egepaumn "O rocyAapcTBEHHON
TanHe", Ha OCHOBaHWMM KOTOpbIX VpKyTCkMn obnacTtHoun cyg npu paccmoTpeHuun mcka tO.M1.PomaHosa k OAO
"MpkyTCckoe aBuaUMOHHOE NPOM3BOACTBEHHOE ObObeauHeHue" oTKa3an B YAOBMETBOPEeHWM XxogaTancTea
ncTua o Jonycke K yyacTuio B Aere ero npegcrasntens - ageokarta B.M.onuvkosa.

CornacHo ctatbe 21 3akoHa Poccunckon ®epepaumm ot 21 utona 1993 roga "O rocygapcTBeHHON
TanHe" (B pegakumm ot 6 okTabps 1997 roga) Aonyck AOMKHOCTHBIX NUL, U rpaXdaH K rocygapCTBEHHOM
TalHe OCYLLEeCTBNAETCA B AOOPOBOMbHOM MOPSAKE MO PELUEHUI0 PYKOBOOUTENS OpraHa rocy4apCTBEHHOM
BNacTu, NPeanpusTus, YYPEXOEHNS UM opraHn3aLmm nocne npoBeaeHnsi COOTBETCTBYHOLLUX NMPOBEPOYHbIX
MeponpuaTuii. M3 aToro obliero npaeuna crathbeit 21 Toro xe 3akoHa NpeycMOTPEHO WCKIoYeHe Ans
OTAENbHbIX KaTEeropuin [OIDKHOCTHBLIX NWL, M rpaxgaH, B YacTHOCTM AONs afBOKATOB, Y4acCTBYHLUX B
KayecTBe 3alUUTHWKOB B YrofIOBHOM CyOOMNPOM3BOACTBE MO Aenam, CBA3aHHbIM CO CBeOeHUsMMU,
COCTaBMAIOLWNMUN TOCYAAPCTBEHHYIO TaWHy, - OHW AOMYCKaKTCA K yKasdaHHbIM cBefeHusM 6e3 npoBefeHus
NPOBEPOYHbLIX MEPONPUATUIA, NPEYCMOTPEHHbIX CTaTben 21.

Mo MHeHuO 3aaBWUTENsi, Has3BaHHbIMW HOpMaMu HapylwaeTcs cTtatba 48 (4actb 1) KoHCTUTyuumu
Poccuiickon ®epepaumm, rapaHTupytoLLas npaBo Ha KBannuUUMpoBaHHYHO HOPUANYECKYIO MOMOLLb, a Takke
ctatbsd 123 (4yactb 3) KoHctutyumm Poccuinckon depepauumm, cCOrfacHo KOTOPOW Cyaonpov3BOACTBO
OCYLLECTBMNAETCHA HA OCHOBE COCTSI3aTENbHOCTM U paBHONPaBUS CTOPOH.

2. OcnapuBaemas HO.[l.PomaHOBbIM HOpMa, MOCNYXUBLUAs OCHOBaHWEM OTCTPaHEHWsi BblGpaHHOMoO
UM npeactaBuTens (agBokaTa) OT yyacTusi B pacCMOTPEHWUM dena cygom obLien iopucavkumm, yxe bbina
npegMeTom paccMoTpeHmns KoHctutyumoHHoro Cyga Poccuiickon ®egepauun. B coxpaHsiowem cBow cuny
MocTtaHoBneHun ot 27 mapta 1996 roga no geny O NPOBEPKE KOHCTUTYLMOHHOCTM cTatbum 21 3akoHa
Poccuiickon ®epepaumm "O rocypapctBeHHon TamHe" KoHctutyumoHHbii Cyg Poccunckon depepaunmn
NpuWLLIEN K BbIBOAY, YTO OTKa3 0OBMHAEMOMY (NMOAO3pEBAaEMOMY) B NpUrmnalleHmn BbIBpaHHOro UM agBokata
no MOTMBaM OTCYTCTBUSA Y NOCnegHero Aonycka K rocydapCTBEHHOW TavHe, a Tawkke nNpeanoxeHue
o6BMHAEMOMY (nogo3peBaeMoMy) BbIbpaTb 3alUMTHWKA M3 ONPEAEerieHHOro Kpyra agBoKaToB, MMERLLMX
Takowm Jonyck, 0bycnoBneHHble pacnpocTpaHeHmeM nonoxeHun ctaten 21 3akoHa Poccuiickon ®enepatinm
"O rocygapcTBeHHOM TanHe" Ha cdepy YronoBHOro Cy4ONPOW3BOACTBA, HEMPaABOMEPHO OrpaHWYUBalOT
KOHCTUTYLIMOHHOE MpaBo rpaxaaHnHa Ha nonyvyeHme KBanuuumMpoBaHHON OPUONYECKON NOMOLLN U NPaBo
Ha camMOCTOATENbHbLIN BbIOOP 3awmTHUKa (cTatbs 48 KoHcTtutyuumn Poccuiickon depepauunn); 3aBUCUMOCTb
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BolbOpa OOBUMHSEMbIM afBokaTa OT HanuMuus y MocregHero pJdonycka K roCygapCTBEHHOW TalHe
NPOTUBOPEYUT TarkKe MNPUHLMNY COCTSA3aTeNnbHOCTM W paBHOMPaBWS CTOPOH B CyAONpPOWM3BOACTBE,
3akpenneHHoMy B ctatbe 123 (Yactb 3) KoHcTtutyummn Poccunckon ®egepaunn.

MpuBenoeHHas npaBoBas no3uuus cdopmynupoBaHa KoHcTuTyumMoHHbiM Cygom  Poccuiickon
denepaumn NPUMEHUTENBHO K HOPMATMBHBLIM MOJIOXKEHMSAM, PErynupyroLWmMM npoueaypy YrofiloBHOro
CyOonpov3BOACTBa, OAHAKO B CWUMY YHUBEPCANbHOCTM nNpaBa Kaxaoro Ha KBanvuuMpoBaHHYHO
topuaundeckyto nomowlb (ctatest 48, 4vacte 1, KoHctutyuum Poccuiickon ®depepaumm) 1 NPUHLKUMNOB
COCTSI3aTENbHOCTU M paBHOMpaBusi CTOPoH (cTtatbha 123, yacte 3, KoHctuTtyumm Poccuiickon depepaumn)
OHa MOXeT ObITb pacnpocTpaHeHa Ha BCe Apyrue BUAbl CyAONPOM3BOACTBA, a 3HAYMT, N Ha NPON3BOACTBO B
cynax obLien pucankLmnm no rpaXaaHcKum genam.

3. Mopsgok rpaxgaHCcKoro cyaonpou3BoAcTBa B cygax oOLLer lopucoukumm B COOTBETCTBUM CO
ctatbenn 1 ITIK PCOCP (B pepakumm ot 25 monsa 2002 roga) onpeaensetcss KoHctuTyumeln Poccuiickom
depepaumun, degeparnbHbIM KOHCTUTYLMOHHBIM 3akoHOM "O cyaebHol cucteme Poccuiickonn ®epepaunn’,
Ha3BaHHbIM Kogekcom v apyrmmun cpegepanbHbiMn 3akoHamu. naea 5 ITIK PCOCP, yctaHaBnuBatowas
OCHOBaHWSA Ans OTkasa NpeAcTaBMTENO B yvacTum B cydebHoOM 3acefaHun, He npegycmaTpuBaeT B
Ka4yecTBe TaAKOBOro OTCYTCTBME Yy afBoKaTa AorMycka K rocy4apCTBEHHOW TaWHe Mpu pacCMOTPEHUU CyOoMm
COOTBETCTBYIOLLIEN KaTeropmm gen.

Cratbm 43 un 44 [TIK PCO®CP, npegycmatpuBarolme BO3MOXHOCTb Yy4acTus ajBokaTa Kak
npeacTaBuMTeNs CTOPOHbI B paCCMOTPEHUM Cygamu obLLen IpUCAnKUMM rpaXaaHCKUX Aen, KOHKPeTU3npyoT
NMPUMEHUTENbBHO K Mpouedype rpaxgaHCKoro CyaonpousBoAcTBa MnonoxeHus crtatbm 48 (vactb 1)
KoHctutyummn  Poccuiickon  degepaumn,  rapaHTUpYOLWENA  KaXXOAOMY  NpaBo  Ha  NofnyvyeHue
KBanuuunpoBaHHon topuandeckon nomowyn. OTCTpaHeHWe cyoom OOLel HpPUCAOMKUMM Ha OCHOBaHWUM
ocnapvBaeMbiX HOPM afBokaTa, ABMsLWerocs NnpeacTtaBuTenemM uctua, ot ydactusi B cyaebHom 3acegaHmm
no MOTMBaM OTCYTCTBWUSI y HEro [Jonycka K rocy4apCTBEHHOW TawHe nuvwaeT WcTua BO3MOXHOCTU
peanu3oBaTb Ha3BaHHOE KOHCTUTYLIMOHHOE NPaBo B NpoLeaype rpaxgaHCcKoro cyaonpon3BoAcTBa, KOTOpPoe
OOIMKHO OCYLLLECTBNSATLCS HAa OCHOBE MPUHLIMMNOB COCTA3aTENbHOCTM M paBHOMPaBUs CTOPOH (cTatbst 123,
yactb 3, KoHctutyummn Poccuiickon ®epepauun).

4. CornacHo u4actu BTOpou cTatb 87 depgepanbHOrO  KOHCTUTYLIMOHHOrO  3akoHa "O
KoHctutyumoHHom Cyae Poccuinckon Pepepaumm” npusHaHMe HOPMAaTMBHOMO akta Nubo OTAernbHbIX ero
NONOXEeHWM He cooTBEeTCTBYOWMMU KoHCTUTYumMmn Poccunckon depepaumm aBnseTcs OCHOBaHNMEM OTMEHbI B
YCTaAHOBMEHHOM MNOPSAKE MNOMOXEHUN OPYrMX HOPMATUBHBLIX aKTOB, COAEPXalMX TaKkue Xe MNOJIOXKeHUs,
kakve Oblnn npeaMeToM 0OpaLLeHNst: NOMOXEHUST TUX HOPMATUBHbBIX aKTOB HE MOTYT NPUMEHSATBCA cyaamu,
ApYrMMu opraHamu 1 OSMKHOCTHBIMU L aMu.

CnepgoBaTternbHO, NOJIOXeHUA ctaten 21 u 21! 3akoHa Poccuiickon ®depepaumm "O rocygapcTBeHHOM
TanHe" He MOryT MpPUMEHATbCA cygamu, OpYruMuM opraHaMmn W OOSDKHOCTHbIMU NuuamMu B KayecTBe
OCHOBaHUSA ONg OTCTpaHeHWs ajBokaTta, SABNdLWerocs npeacraBuMTeneM uctua, OT  ydacTud B
paccMOTpeHun gena cyaom obLLen pucomkuum B npoueaype rpaxaaHckoro Cy4onpou3BoACcTBa B CBA3M C
OTCYTCTBMEM Y HEro Aonycka K rocyaapCTBEHHON TanHe.

Bmecte ¢ Tem cyg obwen topucoukumm B Lenax obecrnedeHus pexuma CEeKpPeTHOCTU Mpu
PacCMOTPEHUN TPaAKAAHCKMX [N, CBA3aHHbIX C rocyAdapCTBEHHOW TaWHOW, BNpaBe MPUMEHUTb WHbIE
cpeactBa M crnocoObl, MpegycMOTPEHHbIE 3aKOHOAATENbCTBOM, - MPOBEAEHWE 3aKpbITOro cygebHoro
3acegaHusa (ctatbda 9 [TIK PCOCP), a Takke npeaynpexaeHne y4acTHUKOB mnpolecca O HepasrnalleHun
rocy4apCTBEHHON TaWHbl, CTaBLUEA MM U3BECTHOW B CBSI3N C NPOM3BOACTBOM MO AENy, NPUBIIEYEHNE ITUX
NN, K YTONIOBHOM OTBETCTBEHHOCTM B Clyvae ee pasrnalleHus.

Kpome Toro, CoxpaHHOCTb rocyapCTBEHHOW TaWHbl NPW PacCMOTPEHUN Aen ¢ yyacTueM ajBokaTta B
KayecTBe NpeacTaBUTENs B rpaXKgaHCKOM npouecce obecneunBaeTcst Hopmamu denepanbHoro 3akoHa "O06
a[BOKaTCKOM OesTenbHOCTU n agBokaType B Poccunckon depepaumn”, KOTOpbiIMU NpenycmaTpuBaeTcs
00513aHHOCTb agBoOKaTa XpaHUTb MpodyeccMoHanbHy0 TanHy (cTaTbst 8). Ha Takyto BO3MOXHOCTb yKasar
KoHctutyumoHHbih Cyn Poccwniickon deanepaumm B [NoctaHoBneHumn oT 27 mapTta 1996 roga npuMeHUTEeNnsHO
K obecneyeHnto rocygapCTBEHHOM TalHbl B YTOITOBHOM CYAOMPOM3BOACTBE.

Urto kacaetca noctasneHHoro HO.M.PomaHoBbIM Borpoca 06 yperynupoBaHun npoleaypbl gonycka
npeacTaBuTens (agBokata) CTOPOHbI K y4acTUO B rpaXaaHCKOM npolecce, CBA3aHHOM C rocyapCTBEHHON
TanHOWN, TO ero paspelleHue ABMSETCs npeporaTMBon 3akoHoAdaTensi U K komneteHumMm KOHCTUTYLIMOHHOIO
Cyna Poccuiickon ®epepaunn, yctaHoBreHHow ctatben 125 KoHctutyumm Poccuiickon ®epepauun u
ctatben 3 degepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHctutyuuoHHom Cyae Poccuiickon ®epepauun’,
He OTHOCUTCH.



Mcxoga M3 U3NOXKEHHOTO M PYKOBOACTBYSACH MYyHKTOM 3 4acTu nepsour cTaTbu 43, YacTbio nepBomn
crtatbn 71, yacTamu nepBon M BTOPOK cTaTbM 79, YacTamMu BTOPOM M 4yeTBepTon ctatbh 87 u ctatben 100
depepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHom Cyge Poccuiickon ®epepauun”,
KoHcTuTyumoHHbih Cya Poccuiickon ®enepauun

onpenenun:

1. MNpusHate xanoby rpaxaaHuHa PomaHoBa HOpus [NeTpoBuuya He nognexailen panbHenemy
paccmoTpeHnto B 3acepjaHuy  KoHctutyumoHnHoro Cypa Poccuiickon ®egepaummn, MNOCKONbKY AN
paspeLleHnss NocTaBNeHHOro B HeW BONpoca He TpebyeTcsi BblHECEHWE NpefyCMOTpeHHoro crtatben 71
®epnepanbHOro KOHCTUTYLMOHHOro 3akoHa "O KoHctutyumoHHom Cyae Poccuiickon ®eagepauunn” ntoroBoro
pelleHns B BuAe MNOCTAHOBMEHUS B CBSI3M C TeM, 4YTO MO 3dTomy Bonpocy KoHCTUTyumoHHbiM Cyoom
Poccuiickon ®egepauun paHee BbIHECEHO NOCTAHOBIEHME, COXPAHSIOLLEE CBOKO CUITY.

2. CrtatbM 21 u 21' 3akoHa Poccuiickoii depepaumm "O rocygapCTBEHHOW TaWHE" He MoryT
NPUMEHATLCS cygamu, APYrMMU OpraHamu W [AOMMKHOCTHBIMW NMUAMU B KayeCTBe OCHOBaHUs AN
OTCTpaHeHusi afBokaTa, sIBNSAKLErocs nNpeacTaBUTENeM MCTLA, OT y4acTus B pacCMOTPEHUW Aena cygom
obLLer tpucaukummn B npoueaype rpakgaHCcKoro Cygonpov3BOACTBA B CBA3M C OTCYTCTBUEM Y HEro gonycka
K rocyaapCTBEHHOW TalHe.

3. B cnyyae ecnu rpaxganuH HO.M.PomaHoB 6yget xopatanctBoBaTb O MepecMOTpe peLueHui
UpkyTtckoro obnactHoro cyga, BblHeCeHHbIXx Mo ero wucky k OAO "WpkyTckoe aBuaLMOHHOE
NPOu3BOACTBEHHOE 0OObeAMHEHME", COOTBETCTBYIOLLEE 3asBMEHWE [OJPKHO ObiTb pacCMOTpPeHO B
YCTaHOBMEHHOM MOpsSiAKe C y4eTOM MpaBOBOW MO3ULMK, BblpaXXeHHON KoHCTUTYLMOHHbIM Cygom
Poccunckon ®depepaumm B [loctaHoBneHun oT 27 mapta 1996 roga no pgeny o npoBepke
KOHCTUTYUMOHHOCTMK cTaTbn 21 3akoHa Poccuiickon degepaumm "O rocynapcTBEHHOM TalHe" U HacTosILLEM
Onpepnenexuun.

4. OnpegeneHve no AaHHOW Xanobe OKOHYaTenbHO, He MOANEeXuT obXanosaHuio, AencTByeT
HenocpeacTBEHHO 1 He TpebyeT noaTBepXaeHns ApyrMMy opraHamun 1 AOMMKHOCTHBIMUW LMW,

5. Hactoswee Onpegenenne noanexuTt onybnukoBaHuio B "CobpaHuu 3akoHogaTenbcTBa
Poccuinckon ®epepaummn”, "Poccuiickon rasete" u "BecTHuke KoHcTuTyumonHoro Cyga Poccunckon
depepayun”.

Mpencenatens
KoHcTutyumoHHoro Cyna
Poccunckon ®egepaumm

M.B.Barnan

3amectutens Npegcenartens
KoHcTutyumoHHoro Cyga
Poccuiickon ®epepauun
B.I.Ctpeko3oB
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