MimeHem
Poccunckon ®epepaunn

NOCTAHOBJIEHME

KOHCTUTYLUMOHHOIO CYOA POCCUANCKOWN ®EQEPALUN

no geny o NpoBepke KOHCTUTYLMOHHOCTW NonoxeHun ctaten 133, yactu nepsomn ctatbn 218 u ctatbun 220
YronosHo-npoueccyanbHoro kogekca PCOCP B cBs3u ¢ xanobamu rpaxgaH B.K.bopucosa, B.A.KexmaHa,
B.N.MoHacTtbipeukoro, .U.dycdnbirnHa 1 obwectsa ¢ orpaHMYeHHON OTBETCTBEHHOCTbIO "MoHOKOM"

ropog Mockea 23 mapTta 1999 roga

KoHcTuTyumoHHein  Cyn  Poccuiickom  ®depepauum B cocTaBe  npeacenaTenbCTBYHOLLEro
B.lApocnasueBa, cygev H.B.Butpyka, .A.lapkuesa, A.J1.KoHoHosa, T.I.Mopwakosown, HO.[.PyakuHa,
H.B.CenesHeBa, A.A.Cnuebl, O.N.TnyHoBa,

¢ yyactunem rpaxgaH B.K.bopucosa, b.A.KexmaHa, B.N.MoHnacTeipeukoro n [.UN.®ydnbirnHa, goktopa
topuandeckux Hayk A.B.BacunbeBa - npeactasutensd rpaxgaHuHa [O.U.PycnbirmHa, agsokata
C.0.3amowknHa - npepctaButensa rpaxgaHvHa B./.MonacTbipeukoro, agsokatoB b.A.3onotyxuHa un
A.B.PaxmunoBuua - npeactaButenen obuiectsa ¢ orpaHUY4eHHOM OTBETCTBEHHOCTbIO "MoHOKOM", a Takke
agBokata N.b.BnaceHko - npegcrasutena Coseta ®enepaunn,

pykoBOACTBYACb cTaTben 125 (yactb 4) KoHcTtutyuum Poccunckon depepauumun, nNyHKTOM 3 YacTu
nepBon, 4actTsaMu BTOPOW K TpeTben cTaTbum 3, ctatbsamm 36, 74, 96, 97, 99 n 86 depepanbHoro
KOHCTUTYLMOHHOTO 3akoHa "O KoHcTutyumoHHom Cyae Poccuiickon depgepaummn’,

paccMoTpern B OTKPbITOM 3acedaHun Aeno O NpoBepKke KOHCTUTYLMOHHOCTU MOMOXeHun ctaTbn 133,
yactu nepsow ctatbn 218 n ctatbun 220 YK PCOCP.

lMoBogom Kk paccmoTpeHuo Adena sABunucb xanobbl rpaxaaH B.K.bopucosa, b.A.KexmaHa,
B.N.MoHacTtbipeukoro, O.UN.®ycdnbirmHa n oblwectsa ¢ orpaHMYeHHON OTBETCTBEHHOCTbIO "MoHOKOM" Ha
HapyLleHne KOHCTUTYLIMOHHOIO NpaBa Ha cyaebHyto 3awuTty ctatbsamu 133, 218, 219 n 220 YTNK PCOCP.

3acnywas coobuweHue cyapbu-goknagyuvka H.B.CenesHeBa, 0ObSCHEHWS CTOPOH U UX
npeacraBuTeNen, a Takke BbLICTYNMNEHUSA MpuUrnawieHHblX B 3acefaHue npeactasutenen: ot BepxoBHoro
Cypna Poccunckon ®egepauun - B.B.[JopowikoBa, oT N'eHepanbHOW nNpokypaTypbl Poccunckon degepaumm -
A.A.BenknHa, ot ®epepanbHoi cnyxbbl 6e3onacHoctn Poccuiickon depepaumm - J1.H.bawkaTtoBa, oOT
MuHucTtepcTBa BHyTpeHHuXx den Poccuiickon ®egepauun - E.A. Tumnesa, nccrnegoBaB npencTaBreHHbIe
OOKYMEHTbI U nHble matepuansl, KoHctutyumorHein Cyg Poccunckon ®egepaumn

yCTaHOBWI:

1. B xanobax rpaxagaH B.K.BopucoBa, b.A.KexmaHa, B.N.MoHacTbipeukoro n O.U.®ydnbirvHa, a
Takke obLiecTBa C OrpaHMYeHHOM OTBETCTBEHHOCTLIO "MoHOKOM", obpaTtmBLunxca B KOHCTUTYUMOHHBIA Cya
Poccuiickon ®depepauun, ocnapumBaeTcd KOHCTUTYLMOHHOCTb cTaTenm 218, 219 u 220 YIMNK PCOCP,
pernamMeHTUpyoLWnNX NopsgoK obxanoBaHus OEWCTBUA W peLleHWid opraHa [O03HaHus, crefoBaTens u

npokypopa.

Ha ocHoBaHuu 3Tux HOpPM cCyAbl O6I.I.Lel7l opucavkumMm oTkKasanun 3adaButendaMm B MNPUHATUM K
PacCMOTPEHMIO MX Xarnob Ha MMeBLUME MECTO B pamMKax NpeaBapuTenbHOro paccrneoBaHns Mo KOHKPETHBIM
YrofioBHbIM Aerniam pelleHus n gencreus (besgencreue) cnegosaTenen M NPOKypopoB: NOCTAHOBMEHNE O
BO30OyXOeHun yronoBHoro gena B oTHoweHun B.K.BopucoBa; 6Gesgenctene panoHHOW NpPOKypaTypbl,



npvBedLlee K HEOOOCHOBaHHOMY NMPUMOCTAHOBIIEHMIO NPOM3BOACTBA U MPOATEHNIO CpOKa paccrnefoBaHums no
YrorioBHOMY feny Mo pakTy YHUUTOXEHWS JIMYHOTO uMmyllecTBa (Kunoro goma), npvHagnexasllero
B.A.KexmaHy; pelueHns cnegoBaterns v NPoKypopa O NpoASieHMM CpoKa NpeaBapuTENbHOMO paccreaoBaHus
no geny B.M.MoHacTbipeukoro; nponssoacteo B kBaptupe O.N.PydnbirmHa obbicka, COnpoBOXAaBLLIErocst
n3bATUEM MaTepuanbHbIX LIEHHOCTEN, KOTOpble BMOCNEACTBUM Obinn  yTepsiHbl; MNOCTaHOBMNEHWe
crnepoBaTens O HanoXeHUW apecta Ha JeHexHble cpeacTaa obLiecTBa ¢ OrpaHU4EHHON OTBETCTBEHHOCTLIO
"MoHoKOM", HaXOAMBLUMECS Ha ero pac4eTHOM cyeTe B kKommep4veckom GaHke. OTkasbiBasi B paCCMOTPEHUN
Xanob, cyabl ucxogunu u3 TOoro, 4to B cuny craten 218, 219 n 220 YIMNK PCOCP paspelweHune
MOCTaBMEHHbIX B HWX BOMPOCOB OTHOCUTCHA K KOMMETEHLMM COOTBETCTBYIOLLMX MPOKYPOPOB, a HE CydOB
obLen opucamkumnm.

Mo MHeHWIO 3asiBUTENEN, yKal3aHHble MONOXEHUS  YrONOBHO-MPOLECCYanbHOro 3akoHa He
cooTtBeTCcTBYOT KoHCTUTYumMM Poccuiickon deagepaumun, ee ctatbsam 17 (dactb 1), 18, 46 (vactm 1 m 2), 52 n
55. Mexgy TeM cogepxxaHue xanob cBnaeTensCcTByeT O TOM, YTO hakTMYeCcKM 3agBUTENSMM OCNaprBatoTCs
He Bce nonoxehnusa ctaten 218, 219 n 220 YIMNK PCOCP, a nuwb Te 13 HUX, KOTOpble NpeaycMaTpuBatoT
obxanoBaHve [OeVCTBUW opraHa [O3HaHWS WM criegoBaTensi MPOKypopy (4acTb nepBas crtatbu 218), a
OEeVCTBUM U peLLIeHnA NpoKypopa - BbilecTosWweMy nNpokypopy (ctatbs 220). Mpu aTom BCe 3aaBUTENN, He
BO3paxasi NpoTMB camoro no cebe NONMHOMOYMS MPOKypopa paccMmaTpvBaTb Takue Kamnobbl, yTBepxaatoT,
YTO ocnapuBaeMble HOPMbI, MO CMbICITY, MPUAaBaEMOMY UM MPABOMPUMEHUTENBbHOW NPAKTUKOW, UCKMOYaoT
ONS  3aMHTEPECOBaHHbIX NUL,  BO3MOXHOCTb O6XanoBaHMs npoueccyarnbHbiX OEWCTBUA  OpraHoB
paccnenoBaHusa B cya. VIMeHHO oTka3 B npaBe Ha cyaebHoe obxanoBaHWe Takux AeWCTBMI U COCTaBnsieT
npegMeT paccMOTpeHMsl Mo AaHHoMy Adeny, 4To nos3sonuno KoHctutyumoHHomy Cyay Poccwuiickon
depepaumu, pykoBoacTByscb cTaTbeln 48 degepanbHOro KOHCTUTYLUMOHHOMO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccuiickon degepaummn”, coeamHUTb 00palleHus 3asiBUTeNen B 04HOM NPOU3BOACTBE.

Kpome Toro, npegmetom paccmotpeHus KoHctutyumoHHoro Cypa Poccuiickon Pepepauumn no
OaHHOMYy gJeny saBnsieTcs npegycMmoTpeHHbld ctatbenn 133 YIK PCOCP nopsigok npoaneHust cpoka
npenBapuTENbHOrO paccrnefoBaHus, ocnapvBaeMbll rpaxgaHuHoM B.M.MoHacTbipeukum, KOTOpoMy cyg
obLuen ropucanKLMmM oTkasarn B pacCMOTPEHMM xanobbl Ha NpoaieHne cpoka crieacTeums No ero geny.

2. CornacHo ctatbe 46 KoHctutyuum Poccuiickon depepaumm KaxooMy rapaHTupyeTcst cygebHas
3awmuTta ero npaB u cBobog u obecnedmBaeTcsi nNpaBO OOXanoBaTb B Cy4 peELIEHUA U OENCTBUSA
(6e3pencTBme) opraHoB rocyaapCTBEHHOW BRacTW, OPraHOB MECTHOrO CamoynpaBfeHusi, OOLLEeCTBEHHbIX
00beaVMHEHNA U JOIMKHOCTHBbIX nuy. OTO npaBo, kak oTmeyan KoHctutyumoHHbii Cyg Poccunckon
depepaumnun B page csomx nocraHosneHun (ot 3 masa 1995 roga no geny o npoBepke KOHCTUTYLMOHHOCTH

cTaten 2201 7] 2202 YMNK PCOCP, ot 2 monga 1998 roga no geny O NpoOBEPKE KOHCTUTYLMOHHOCTU
oTAenbHbIX nonoxeHun ctaten 331 n 464 YINK PCOCP n gp.), BbITEKAET Takke U3 3aKpEnieHHOro B CTaTbe
21 KoHctutyumm Poccuickon ®@epepaumm npuHumMna oxpaHbl AOCTOUMHCTBA NMYHOCTKM, NpegnonaratoLwero, B
YacTHOCTU, 005A3aHHOCTb rocygapcTea obecneumBaTbh KaX4oOMy BO3MOXHOCTb OTCTavMBaTb CBOM MpaBa B
crnope ¢ NodbIMU opraHamMu 1 AOMKHOCTHBIMU ML AMK1, B TOM YKCIe OCYLLECTBASIOWMMY NPeaBaPUTENbHOE
paccnefoBaHue no yronoBHbIM Aenam.

B cooTBeTCcTBUM C YronoBHo-npoleccyanbHbiM kogekcom PCOPCP Bo3OyxaeHMe yronoBHOro gena v
npeaBapuTenbHOE paccrnefoBaHve ABNATCA AoCcyAeOHbIMM CTagusiMi MPOM3BOACTBA MO YrONOBHOMY
Aeny, OCHOBHOE Ha3HayeHue KOTOpbIX COCTOUT B obecneyvyeHun ycrnoBuin apdeKTUBHOIO OCyLLECTBNEHUS
npaesocyausa no yronoBHbiM gernam. locne nepegayvM matepuanoB YrofloBHOMO Aena ¢ OOBMHUTENbHbIM
3aKkniYeHeM B Cy4 MMEHHO 3TOT Oprad, paspellas [eno Ha OCHOBE MOfIHOrO M BCECTOPOHHEro
uccnepoBaHuss B cygebHOM  3acefjaHuUM  BCexX ero  OOCTOATENbCTB, OCYLLECTBRSET  NPOBEPKY
npoLeccyarnbHbIX aKTOB U ApYrMx MaTtepuanoB gocyaebHoro nponssoacTsa. [1pu aToM CyLoM NMpOBEPSOTCS,
B TOM 4ucne no xanobam 1 3asiBNeHUsIM 3aMHTepecoBaHHbIX IUL, Takke OeNCTBUS U pelleHUst OpraHoB
paccreaoBaHusl, KOTOPble CBsi3aHbl C OrpaHMYeHUsIMU NMpaB 1 CBOOOA rpaXaaH.

OcyuwiectBneHne cynebHOrO KOHTPOMS YXe Mocre 3aBeplueHWs CTaguu npeaBapUTENbHOMO
paccrnefoBaHns camo no cebe He MOXET pacLeHMBaTLCS Kak HapyLleHWe npaBa Ha cyaeOHylo 3aluTy, Tak
Kak rapaHTupytowiaa ero ctatbs 46 (4actb 2) KoHctutyuum Poccuiickon ®depepauun, He onpenends
KOHKpEeTHbIE Npoueaypbl peanusaunm 3Toro npaea, He UCKIIYaeT BO3MOXHOCTb CyAeOHOM NpoBEpKM anobd
Ha OEeNCTBUA U peLleHnsi OPraHoB NpeaBapuUTENIbHOrO paccrnefoBaHns 1 Nocne nepegayum yrofoBHOro gena
B CyA.

OpHako, ecnm cooTBeTCTBYHOLLNE OencTBms u pewieHna opraHoB paccriegoBaHna He TOJ1bKo
3aTparnearoT cobCcTBEHHO yronoBHo-npoueccyalsnbHble OTHOLWIEHUdA, HO W NopoXAakT nocrneancreud,
BbIXxogduwmne 3a MX pamMKku, CywecCTBeHHO orpaHunydmBad npum 3TOM KOHCTUTYUMOHHbIE MNpaBa U cBoboabl
JNIMYHOCTH, OTIIOXEHMEe MNpoBepKn 3aKOHHOCTU U 00OCHOBaHHOCTN TaKMX OEWCTBUM OO cTagum cy,u,e6Horo
pa36MpaTeanTBa MOXEeT MNPUYNHUTb yu.l,ep6, BOCMNoOJIHEHMEe KOTOpOoro B JanbHenWweM oKaxeTcsi



HeoCyLeCcTBMMbIM. B aTux cnydasx KOHTponb 3a OENCTBMSMU M PELUEHUSMW OpraHoB MpeaBapuTenbHOro
paccrnefoBaHns CO CTOPOHbI Cya, UMELWNA MECTO NULWLb MPU PAaCCMOTPEHUN UM YrOJNTIOBHOTO Aena, T.€. Ha
crnegywulem atane NpousBoacTBa, He ABnseTcs 3pPEeKTUBHLIM CPEACTBOM BOCCTAHOBMEHUS] HAPYLUEHHbIX
npae, U NO3TOMY 3aMHTEPECOBaHHbLIM NMUaM A0IMKHa ObITb 0becneyeHa BO3MOXHOCTb HE3aMea IMTENbHOIo
obpalleHns B xoae paccrnegoBaHus ¢ xanobon B cyd. AHanormyHas npasoBas no3nuns (MPUMEHNTENBHO K
npoBepKe peLleHni, NpUHUMaeMbIX Cy40M NepPBOV MHCTaHLUMK A0 BbIHECEHUSI NPUroBopa) chopmynMpoBaHa
KoHctuTtyumoHHeim Cygom Poccuinckon ®egepauum B noctaHoBneHun ot 2 wiona 1998 roga no geny o
NnpoBepKe KOHCTUTYLIMOHHOCTU OTAENbHbIX NonoxeHun ctaten 331 n 464 YK PCOCP.

Bmecte ¢ Tem cyg npu npoBepke B nepuon npeaBapuTenbHOro paccrnefoBaHUs TexX UMM MHbIX
npoueccyarnbHbIX aKTOB HE JOJPKEH NpeapeLuaTtb BONPOCkl, KOTOpble BNOCAEACTBUN MOTYT CTaTb NPEAMETOM
cyaebHoro pasbupaTtenscTsa no yronoBHoMy geny. iHoe npoTneBopeunno 6bl KOHCTUTYLVUOHHOMY NPUHLMMNY
He3aBucumMmocTn cyga (ctatbs 120 KoHctuTyumm Poccuiickon ®epepauun), rapaHTUpYOLWEMY B YCITOBUSAX
cocTA3aTenbHoro npouecca ob6bekTMBHOE M BecnpucTpacTHOe OCyLLEeCTBIIEHUE MPaBOCYAMS MO YrONOBHbIM
aenam.

3. CornacHo p[encTBylOLEMY YronoBHO-NPOLEeCCyarnibHOMY 3aKoHOOATENbCTBY Ha [ocyAebHbIX
CcTagmnsx NpoM3BOACTBA MO YronoBHOMY Aeny obxanoBaHwe B CyA OOMYCKAETCs MNWb B OTHOLIEHUW OTKasa
B BO30YyXAeHUWM yronoBHOro Adena, npekpalieHus NponsBoACcTBa MO HEMY, a Takke apecta O6BUHSAEMOro
(nopgo3peBaemMoro). 3asiBNEHWS e nuL, Ybl KOHCTUTYLIMOHHbIE MpaBa 3aTparMealTcs APYrMMU peLLeHnsa Mm
N OEencTBMaAMKW OpraHoB paccnegosaHus, B cuny ctaten 218 n 220 YIK PCOCP Ha aTux ctagusx He
NPUHUMAIOTCA CyAaMy K PacCMOTPEHMIO, AaXe eCnv HapylIeHHble npaBa He MOryT ObiTb BMNOCNeacTBMM
BOCCTa@HOBMEHbl B npouecce cygebHoro pasbupatensctBa. Kpome Toro, B psge criyyaes
3auHTEpecOBaHHblE B cydebHOM oOxanoBaHMM §Mua He SBNAKTCA  yYacTHMKaMu  cyaebHoro
pa3bupartensbCcTBa No YrofloBHOMY ey U NOoTOMY MOCiie OKOHYaHWsl paccrnefoBaHvsa M nepejayun gena B
CyA C OOBMHMTENBHBIM 3aKIMHOYEHNEM HE MMEIKOT BO3MOXXHOCTU OTCTamMBaTb CBOW MHTEPECHl Nepes CYAOM.
Tak, B YaCTHOCTM, HE MOrNO ObiTb peanu3oBaHO MPaBO Ha CyAeOHylo 3aWuTy 3adBUTENSAMM MO AAHHOMY
aeny - rpaxgaHmHom .. ®ydnbirmHbiM, B XUnuile KOToporo 6bin nponsseaeH 00bICK, COMPOBOXAABLUMNCS
N3bATMEM MaTepuanbHbIX LEHHOCTEW, M OBLLEeCTBOM C OrpaHWYeHHOW OTBETCTBEHHOCTbIO "MoHOKOM", Ha
OeHeXHble cpedcTBa KOTOPOro, HaxXOAMBLUMECH HA pacyeTHOM cyeTe B KoMMep4yeckom 6aHke, B CBA3W C
NpoOu3BOACTBOM MO YronoBHOMY Aeny Obin HanoxeH apecT. B pesynbTate TakMe KOHCTUTYLMOHHbIE Npasa
3asBuUTEnNen, Kak NnpaBo cBO6OAHO BNadeTb, MOMb30BATLCA M pacnopsKaTbCs CBOMM MMYLLECTBOM (CTaTbs
35, yactb 2), a Takke nNpaBO Ha HEMPUKOCHOBEHHOCTb Xunuwia (ctatba 25), dakTmyeckn octanucb 6es
cyaebHom 3alunThI.

lMpaBoBoe perynupoBaHve, MpuBoAsuWlee K MogobHbIM MNOCNeAcTBUSAM, He corfnacyetcss C
npegnucaHvamn KoHBeHUMM O 3awimTe npaB YenoBeka U OCHOBHbIX cBoboa 1950 roga (patuduumpoBaHa
Poccuiickon ®epepaumen 30 mapta 1998 roga), no cmbicny ctatbn 6 KOTOPOW NpaBo Ha cyaebHyto 3awuTy,
npegnonarawpllee obecnevyeHne KaxgoMy npu onpefenieHMn ero rpaxgaHcKMx npaB M obssaHHOCTEn
JocTyna K npaBoOCyauI0 B pPasyMHbI  CPOK, AOMMKHO CHYXWUTb rapaHTUe’h OT 4Ype3MEepHoro, He
00YCNOBNEHHOr0 KOHCTUTYLIMOHHO OMNpaBAaHHbIMK LIENsSMU OrpaHnyYeHns npaeB u csBobon rpaxgaH, B
YaCTHOCTU, Ha AocyaebHbIX CTaausix MPOM3BOACTBA MO YrONOBHOMY Aery.

Takum obpasom, HenpegocTaBneHve 3anHTepecoBaHHbIM nuuam npaea Ha cygebHoe obxanosaHve
OENCTBUA W peLleHu opraHoB npeaBapuUTEenbHOrO paccrnefoBaHWs, CBSA3aHHbIX C  OrpaHWyYeHneM
HEMNPMKOCHOBEHHOCTM UX XWUMMWLLA U C JIMLLEHMEM UX BO3MOXHOCTU pacrnopsxaTbCs CBOeW COOCTBEHHOCTbIO,
npotuBopeumnT ctatbe 46 (Yactn 1 u 2) KoHctutyuum Poccuiickon ®efepauumn n cyxkaeT KOHCTUTYLIMOHHbIE
rapaHTuu npas, NPeaycMOTPeHHbIX cTaTbsaMn 25 1 35 (Yactu 1 u 2) KoHctutyumn Poccunckon ®egepaumn.

BmecTe ¢ Tem npegocTtaBneHve 6esoTtnaraTenbHon cyaeGHoM 3aWwnTbl nMuam, Ybi NpaBa U 3akoHHbIe
MHTepecChbl HapyLlarTcA AGVICTBVIFIMI/I N peleHnamMmm opraHos gOo3HaHUA U nNpenBapuUTesibHOro crneacTeuna, He
npegnonaraet - B TOM Y1cie MO CMbICIy AEWCTBYIOLLEro NpoLEecCyanbHOro 3akoHa u ¢ yd4eTom TpeboBaHus
0 cynebHom pa3bupaTenbCTBe Aena B pa3yMHbi CPOK 6e3 HeonpaBOaHHOW 3adepXku - 06sa3aTernbHOro
npekpatwleHuna o6>|<anyeM0ro p,eVICTBVIﬂ nnn nNpuUoCTaHOBIIEHNA WUCMNOJTHEHUA 06>KanyeM0ro peweHna no
pacCcMOTPEHNS CyAOM COOTBETCTBYHOLLEN XKarnobbl.

4. KOHCTUTYLMOHHOE NpaBo Ha cynebHylo 3awuTy He Obino obecneyeHo U B XO4e NMpOM3BOACTBA NO
aenam obpatmBwmxcs B KoHctuTyumoHHbin Cyn Poccuiickon ®epepauumn rpaxgaH b.A.KexvaHa u
B.M.MoHacTblpeukoro: Ha ocHoBaHun ctaten 218 u 220 YINK PCPCP mm 6bino oTkasaHo B npaBe Ha
cynebHoe obxanoBaHue — dakTudeckoro 0e3dencTBUS  OpraHoB  paccrnefoBaHusl,  MOBMEKLIEro
nprMocTaHOBMIEHVE NPOU3BOACTBA MO AENyY U NPOANIEHMEe CPOKa NpeaBapuTeNibHOr0 paccrneoBaHusl.

Takoro poga npoueccyarbHble eACTBUS U PELLEHMS OTAANST NepcnekTnBy cyaebHoro paspeLueHms
gena, npuMBOAAT K COXPaHEeHWIO HeonpedeneHHOCTM B MNpaBOBOM CTaTyCe Y4YaCTHWKOB mpoLecca,



NpPOANeBalT NPUMEHEHNE B OTHOLUEHUWN FPpaXkdaH OrpaHUYMTENbHBIX Mep, BKITOYasi Mepbl NpeceveHus u
OTCTPaHEeHUe OT 3aHMMaeMoWn [OOSDKHOCTWU, KaK 3TO MMeSsio MecTo B oTHoweHun B.A.MoHacTbipevkoro.
Kpome Toro, He3akoHHOe 1 HEOOOCHOBaHHOE NPOASIEHNE CPOKOB NpeaBapuUTENbHONO paccrnenoBaHust, a TeM
bonee NpMoCTaHOBIEHNE NPON3BOACTBA MO Aeny MOryT cTaTb NPUYMHONM yTpaThl 4OoKa3aTeNnbLCTB Mo AeNny u
TEM caMblM MPUBECTM K HEBO3MOXHOCTM BOCCTAHOBMEHUS HapyLUEHHbIX MpaB WU 3aKOHHbIX WHTEPECOoB
YYaCTHMKOB MpoLecca, K HapyLlleHuto rapaHtupyemoro ctateen 52 KoHctutyumm Poccuiickon ®epnepauun
npaesa noTepnesBLUIMX OT MPEecTynneHun u 3noynoTpebneHnin BRacTbild Ha [OCTYN K MNpaBoCyauio W
KOMMNeHcauno NPUYNHEHHOrO Bpeaa.

5. OcnapuBaemas B./.MoHacTeipeukum ctatba 133 YIK PCOCP, pernameHTupyowas npoaneHne
Cpoka npeaBapwuTenbHOro CNeacTeus, No ee OykBanbHOMY CMbICIY, He [AOnyckaeT MNpPOU3BOSIbHOIMO U
HeorpaHWYeHHOro MPOASIEHNss 3TOrO CpOKa, MOCKOMNbKY MpedycMmaTpuBaeT yBenvyeHwe cpoka crneacTBus
CBepx LUeCTU MecsueB nuwWb Mo pelweHnto eHepanbHOro npokypopa Poccuiickon ®egepaumn unu ero
3aMecTuTens M TOMbKO B WCKMIOYUTENbHbIX cryyasx. [lpy 3TOM NpuMeHeHWe [OaHHOMW HOpPMbl B
COOTBETCTBUWN C €€ KOHCTUTYLIMOHHBIM CMbICIIOM obecnedmBaeTcs BbiTekatowen n3 ctaten 15 (vactm 1 n 4)
KoHctutyuun Poccuiickon Pefepaumm 0653aHHOCTbIO OpraHoB, OCYLLECTBASOWMX MpeaBapuTenbHoe
paccnegosaHve, M CydoB CrneaoBaTb KOHCTUTYLUMOHHBLIM MNPEANUCaHUAM, rapaHTUpYOWUM rpaxgaHam
AOCTYN K NpaBoOCyanIO N CyaebHyIo 3awwmTy (ctatbh 52 1 46), yunuTbiBas Takke NONOXEHUS MeXOyHapOAHO-
MPaBOBbIX aKTOB, 3aKPEMMSIOWMX NPABO KaXXAOro Ha pacCMOTPEHUE ero gena cygom B pa3yMHbIe CPOKU U
06e3 HeonpaBgaHHOW 3adepxku (NyHKT 1 ctatbm 6 KOHBEHUMM O 3aliMTe npaB YerioBeka M OCHOBHbIX
csoboga; nognyHKT "¢" nyHkTa 3 ctaTbn 14 MexgyHapOA4HOro nakTa o rpaXgaHCKUX U NOMMTUYECKUX NpaBax).

VMcxoas m3 atoro cygbl obuen opucaukumm obsisaHbl NpoBepATb MO xanobam 3amHTepecoBaHHbIX
NV, 3aKOHHOCTb M 0OOCHOBaHHOCTL NPOAJIEHMSA CPOKOB paccriefoBaHus, YTO COrnacHO MpaBOBOW MO3nLNW,
BblpaykeHHoW KoHcTuTyumoHHbiM Cygom Poccuiickonn degepaummn B noctaHoBneHun ot 13 nioHsa 1996 roga
no Aeny o NpoBepke KOHCTUTYUMOHHOCTM 4YacTu naTton ctatbn 97 YIK PCOCP u B onpegeneHun ot 25
nekabps 1998 roga no aeny o NpoBepKe KOHCTUTYLIMOHHOCTM YacTen YeTBEPTON, NATOM U WecTon ctaTbn 97
YMK PC®CP, npegnonaraeT YyCTaHOBNEHME KaK OPUAMYECKUX, Tak W (aKTMYecKnx OCHOBaHWW,
obycrnoBnueBaoLLmMX NPUHATME MNPOLIECCYyarbHbIX PELUEHUN, CBA3AHHbIX C OrpaHuveHmemM npas M cBobopg
rpaxkgaH. Mpu aTOM JOMKHBI Y4NTbIBATLCH Takke CHOPMYMNMPOBAHHbIE B NMYyHKTax 3-6 MOTMBMPOBOYHOM
yactu Hactosiero [NocTaHOBNEHNsT MONMOXEHUS O rapaHTusx 6esoTnaratenbHow cyaebHon 3awuTbl Ans
nnL, YbW NpaBa M 3aKOHHbIE MHTEPECHI HAPYLLAKTCA AENCTBUSMU N PELLEHUSIMN OpraHOB paccrneaoBaHus, B
TOM Yucrne CBA3aHHbIMU C MPOAMIEHMEM CPOKa NpeaBapuUTENbHOrO paccnenoBaHus.

6. B xanobe B.K.Bopucosa ytBepxxgaetcs, 4to nonoxeHus cratbn 218 YK PCPCP HapywwatoT ero
KOHCTUTYLIMOHHbIE MpaBa, MOCKOSIbKY WCKMYalT BO3MOXHOCTb OCMOpPUTH B CyAe MOCTaHOBMEHUE O
BO30Y>XAEHNM YrONOBHOMO Aena, C BbIHECEHMEM KOTOPOro 3asiBUTENb CBS3bIBAET HApYyLLIEHNE CBOUX NpaB Ha
cBoboay M HENPUKOCHOBEHHOCTb JIMYHOCTW, XXWUMMLLA U YACTHOM XM3HN HEODOOCHOBAHHbLIM NMPUMEHEHNEM K
HeMy B Xo4e NpPedBapWTENbHOIO paccrefoBaHWS COOEPXKaHWUS MOA CTpaXeW, a Takke NpPOBeAEHVEM
0ObICKOB MO MECTY €ro XUTeNbCTBa U paboThl.

M3 xanobbl u mnccnegoBaHHbIX B 3acejaHun KoHctutyumoHHoro Cyma Poccuinckon depepaumm
MaTepuanos, OOHaKO, HE BbITEKAET, YTO K YKa3aHHbIM 3asiBUTENEM OrpaHVYeHnssM npae MpPMBENO CamMo Mo
cebe BO30yxaeHue yronoBHoOro pgena. HanpoTtws, AOaHHble OrpaHW4YeHUs ObiIM CBA3aHbl MMEHHO C
nocrneayoLwuMn npoueccyanbHbIMU EVCTBUSIMU, B HACTHOCTM C apecToM 1 0ObICKOM, KOTOPbIE KakK TakoBble
B COOTBETCTBUM C [EWCTBYIOLLMM YrOfIOBHO-NPOLIECCYarlbHbIM  3aKOHOAATENbCTBOM UM HACTOALUM
MocTaHoBneHneM MoryT BbiTb 0GXxanoBaHbl B cygebHOM nopsigke.

C yueTom atoro xanoba B.K.Bopucosa Ha HapyLleHre ero KOHCTUTYLIMOHHBIX NpaB 1 cBoboa cTaTben
218 YK PC®CP, kak uckntovatowen cyngebHoe obxanoBaHme NOCTaHOBMNEHUSA O BO30YXAEHUN YrONIOBHOMO
Jena, He sBNseTCs OOMYCTUMOM B COOTBETCTBMM C TpeboBaHusmMu ctaten 96 m 97 depepanbHoro
KOHCTUTYLMOHHOTO 3akoHa "O KoHcTutyumoHHom Cyae Poccuiickon deaepaummn”.

Mcxoaa ns nsnoXxeHHOro 1 pykoBOACTBYSCh YacTs MU NepBOM U BTOPOW cTtatbu 71, ctatbamun 72, 74,
75 n 86, a Takke crtatben 68 M NyHKTOM 2 4acTu nepsow ctatbu 43 PegepanbHOr0 KOHCTUTYLIMOHHOIO
3akoHa "O KoHctuTyumoHHom Cype Poccuiickon ®epepaumn”, KoHcTuTyumoHHbI Cya  Poccumnckom
denepauymm

NOCTAaHOBUIT.

1. MpusHaTb He cooTBeTcTBYOWUMU KOoHCTUTYuumn Poccuickon denepauun, ee ctatbam 46 (Hactm 1
1 2) n 52, nonoxeHus YacTtn nepson ctatbn 218 n ctatom 220 YronosHo-npoleccyanbHoro kogekca PCOCP
MOCTOSbKY, MOCKOSbKY OHW, MO CMbICIY, NPYAaBaeMOMY MM NPaBONPUMEHUTENBHOM NPaKTUKOW, UCKINIOYatoT
B X04e NpeaBapuUTENibHOrO paccrefoBaHns Ans 3anHTEPEeCOBaHHbIX ML, KOHCTUTYLIMOHHbIE NpaBa KOTOPbIX



HapyLLeHbl, BO3MOXHOCTb cyaebHoro obxanoBaHus OEWCTBUIA M PeLLeHUid opraHa [o3HaHus, criegoBaTens
WM  MNPOKypopa, CBA3aHHbIX C MPOM3BOACTBOM oOObICKka, HanoXeHWeM apecta Ha UMYLLECTBO,
NPUOCTaHOBNEHWEM MPOM3BOACTBA MO YroflOBHOMY [Aefly W NpOANeHUEM cpoka npeaBapUTenbHOro
paccrnegoBaHus.

2. MpusHatb ctatbio 133 YMK PCOCP He npotmeopevawien KoHctutyumm Poccunckon ®epepauun,
MOCKOSNbKY €€ NonoXeHns camu no cebe He npeanonaralnT NPOU3BOMBLHOIO U HEOTPaHUYEHHOIo NPOANEHNs
Ccpoka npeaBapuTenbHoro paccriegoBaHus. COOTBETCTBYIOWEE KOHCTUTYLMOHHOE MWCTONKOBaHWE OAaHHON
HOpMbI, No cMmbicny ctaten 46 un 52 KoHctutyumm Poccuiickon Pepepaumm M COrNacHO MNyHKTy 1
Pe3onioTUBHOW YacTu HacToswero MNocTaHOBREHNs, BO BCAKOM Criydae AOIMKHO obecneymBaTtbCcs cydamu
nyTem NpoBepku no xxanobam rpaxgaH 3akOHHOCTM M 060CHOBAHHOCTM NOCTAHOBMEHUIA O NPOANEHUN CPOKa
npeaBapuTenbHOro paccneaoBaHus.

3. lMpekpatntb npom3BoAcTBO Mo Xanobe rpaxgaHvHa B.K.BopucoBa, kak He sBRsioLLencs
JonycTMMonm B  cooTBeTcTBMM C TpeboBaHuamn ®depgepanbHOro  KOHCTUTYUMOHHOro 3akoHa "O
KoHctutyumoHHom Cyne Poccuiickonn Pegepaummn”.

4. NpaxpgaHam B.A.Kexmany, B.M.MoHacTteipeukomy, O.UN.OydpnbirnHy 1 obwecTsy ¢ orpaHU4eHHON
OTBETCTBEHHOCTbIO "MOHOKOM" B COOTBETCTBMM C 4acTblo BTopon cTtatem 100 depepanbHOro
KOHCTUTYUMOHHOrO 3akoHa "O KoHctutyumoHHoM Cyae Poccuinckon ®egepaumm” gomkHO 6biTb obecneveHo
cyaebHoe obxanoBaHue pelleHun 1 AeACTBUY OpraHoB MpeaBapuTenbHOro paccrnefoBaHusl, ykasaHHbIX B
nyHKkTe 1 pe3onioTMBHOW YacTu HacTosLero lNocTtaHoBNeHWs, ¢ cobnogeHnemM npasui ToW npoLeccyanbHON
CTaguu, B KOTOPOW HaXOAUTCS NPON3BOACTBO MO COOTBETCTBYIOLLEMY Aeny.

5. Hactosiwiee [locTaHOBNEHWE OKOH4YATENbHO, HE MNOANEXMUT 06XXanoBaHWIo, BCTynaet B cuny
HemMeneHHO nocre ero npoBo3ariaweHna n ,El,eIZCTByeT HenocpeacTtBeHHO.

6. CornacHo ctatbe 78 ®egepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctuTyuuoHHom Cyge
Poccuiickon ®epepaummn” HacTosiwee NocTaHOBNEHWE NOANEXUT HedameanmTerlbHOMY OnybnukoBaHWIo B
"CobpaHum 3akoHogatenbcTBa Poccuiickon ®epepaummn” n "Poccuiickon rasete”. NoctaHoBNeHNE OOMKHO
6bITb Takke onybnukosaHo B "BecTHuke KoHcTuTyunoHHoro Cyga Poccuinckon ®egepaunn'.

MpencepatensCTBYOWMI - CyAbS
KoHcTutyunoHHoro Cyna
Poccunckon ®egepaummn

B.l.ApocnaBueB

Cyobu
KoHctutyuuorHoro Cyaa
Poccuickon ®egepauun

H.B.Butpyk

" A.lNapxnes
A.J1.KoHOHOB
T.I MopuwakoBa
HO.O.PyokuH
H.B.CenesHeB
A.A.Cnuea
O.N.TnyHoB

Ne 5-T1



OCOBOE MHEHUE 5
cyaob KOHCTUTYLUMOHHOIo CygA POCCUUCKOU PENEPALIUA
A.ll. KOHOHOBA

KoHcTutyumoHHbii Cya Poccuiickon ®epepauun npekpatnn npomssoactso no xanobe B.K. Bopucosa
BBUAOY €e HeAONYCTUMOCTH, Tak Kak He yCMOTpen HapyLleHus npas 3assutens. C 3TMM Henb3a cornacutbes
no cneaylLwmnm OCHOBaHMUSM.

Kak BngHo u3 xanobel, 9 uona 1997 roga cneposatenem Oktabpbckoro POBL ropoga Camapbl B
oTHoweHun B.K. Bopucosa 6bino BO3OYyXOeHO yronoBHoe [Aeno no npusHakam NpecTynneHus,
npeaycMmoTpeHHoro 4actblo 2 crtatem 306 YK Poccuiickon depepaumm (3aBe4OMO MOXHbIA OOHOC O
coBepLUeHun npecTynneHus). o aToMy geny oH ABaxAbl MogBeprancs apecty u obbickam.

Cuutas cakt BO3OYXOEHWNS YrONOBHOrO Aefna B OTHOLWEHMM Hero HeobocHoBaHHbIM, B.K. Bopucos
obxanoBan MMEHHO 3TO pelleHWe B MpokypaTtypy, a 3aTem B cyf. OKTAOpbCKUA panoHHbIN Cygd ropoda
Camapbl He TONbKO MPUHAN ero xanoby K pacCMOTPEHMWIO, PYKOBOACTBYACH NpSAMbIM AENCTBMEM CTaTbh 46
KoHcTuTyumm Poccunckon ®egepauun, HO ABaxAbl B CBOUX peLUEHUAX NoaTBEpAWnNn HE3aKOHHOCTb
BO3OYXXaeHust gena, npusHan akt OGesgenctBns pabOTHUKOB NpPOKypaTypbl U 00s3anm npokypaTypy
npekpaTuTb yronosHoe aeno B otHoweHun B.K. BopucoBa. Mo npoTecTy npokypopa 3Tu peLleHns, 0gHako,
BbILLECTOSALMUM CYAOM BbIfiM OTMEHEHbI CO CChIFTIKON Ha TO, YTO MOCTaHOBIEHNE O BO3OYXOEHWUM YrONOBHOMO
Aena He MOXeT BbITb 0BGXxanoBaHo B CyA.

Takum obpasom, peanbHbIM NPEnsSTCTBUEM K BOCCTAHOBIIEHWNIO HAPYLLEHHbIX NpaB 3asBMTENs cTanu
nmeHHo Te HopMmbl YTK PCOCP, KOHCTUTYLMOHHOCTb KOTOPLIX OH ocnapuBaeT B KoHctutyunoHHom Cyae
Poccuiickonn ®egepauunn. [onycTMMocTb ero »xanobbl, NONTHOCTbIO COOTBETCTBYIOLLEN TpeboBaHUsAM cTaTemn
36 - 39, 96 n 97 depepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctuTyumoHHom Cyge Poccuiickom
depgepauyunmn”, oyeBngHa.

dakT BO3OYXOEHMSA YrONOBHOIO Aerna cam no cebe OTHIAb He ABnsSeTcs MycTon opmMarbHOCTbI,
AKOObI He 3aTparmBatoLlent Ybn-NMbo OCHOBHLIE NMpaBa U cBoboApbl. B cooTBETCTBUM C HOPMamMK YrofoBHO -
npoueccyarnbHOro 3akoHodaTenbCTBa MOCTAHOBMEHME O BO3OYXOEHMM YrofoBHOMO Jena siBNAeTcs
nepBMYHbIM OCHOBaHWEM ANS BCeX NocnenyloLlmx npoueccyanbHbIX pelleHnin n cnegcTBeHHbIX AeNCTBUN.
Bes 3T0Oro akta HEBO3MOXHO MPOBEAEHNE 40NPOCOB, 06LICKOB, HA3HAYEHNE IKCNEPTU3, NMPUMEHEHME NoBbIX
Mep npoueccyanbHOro npuHyXaeHus, cbop pokasatensCTB no geny. Ecnv ke yronosBHoe geno He
BO3DYXXAEHO wNM ecnum  noctaHoBneHwe O BO3OyXAeHWU YroroBHOIO fAerna OTMEeHsieTcd  Kak
HeoboCHOBaHHOe, BCe COBpaHHble JaHHble NULIATCS AoKa3aTenbCTBEHHOW CUMbl, 8 Mepbl NPeceYeHns v
apecT MMyLLEecTBa A0MKHbI ObITb MPM3HaHbI HE3AKOHHbLIMMU.

Bo30yxaeHne yronoBHOro pJena mnopoxaaeT psag npoueccyanbHbIX MpaB M obs3aHHOCTER Y
y4acTHMKOB Mpolecca W, TakMM obpas3om, yxe camo no cebe CywecTBEHHO 3aTtparvBaeT cdepy
CyObEeKTUBHbIX NpaB. Bo3byxaeHve yronoBHOro gena He MNpocTo no pakTy NpPecTynneHus, HO U B
OTHOLLEHMN KOHKpeTHOoro nuua (kak B cnydae ¢ B.K. BopucoBbIM) He TOMbKO 3aTparMBaeT AOCTOWHCTBO,
YyecTb, penyTauuto, Jobpoe UMSA rpaxgaHuHa, HO U CTaBUT €ro B MOSIOXKEHWe Mogo3peBaemMoro, genaet
pearnbHOI yrpo3y AarnbHENLLIEro OrpaHnyYeHns ero npae 1 ceobos.

MIMeHHO C uenblo NpegoTBpaTUTb BO3MOXHOCTb NPOM3BOMBHOrO MPUHATUS TaKOrO PEeLUeHUs U ero
BpeOHbIX NOCNeACcTBuU Ang npas n nHTepecos rpaxaaH YINK PCOCP npegycmatpusaeT psa Heob6xoaumblix
YCNOBUIN BO30Y>XAEHUS YrOMNOBHOIO Aena: nepeyeHb KOMMETEHTHbIX OPraHoOB U AOMKHOCTHBIX ML, KOTOPbIM
npegocTaBnsieTcs Takoe npaBo, obsA3aTenbHoe Hanuune NoBOS4OB M OCHOBAHMN K 3TOMY, T.e. Hamuuue
AOCTaTOYHbIX AaHHbIX, yKa3biBaloLWMX Ha Npu3Haku npectynnenuns (ctatea 108), bopmanbHble TpeboBaHUs
K cogepXaHuio 1 MOTMBMPOBKE NocTaHoBNeHus (ctatbst 112), oTcyTCTBME OBCTOATENbLCTB, MCKITHOYaOLWMX
Npou3BOACTBO MO Aeny (ctatbs 5). YkasaHHble B 3aKOHE YCMNOBUSA ABMAAIOTCA HeobXoaAMMOW rapaHTuen
NpoTMB HeobOCHOBaHHOTO BO3OYXOEHWA YronoBHOTO [Aena, HeOoOOCHOBAHHOTO MPUMEHEHMS Mep
npoueccyanbHOro NPUHYXAEHUA W ApPYrMx OrpaHnyeHuin npaB u cBobog rpaxgaH. CobniogeHve 3Tmx
3aKOHHbIX rapaHTUn 1 NOLANEXUT NPOBepKe NPOKYPOPOM U CYAOM.

MpakTrka NpPOKYypopCcKOro Hagsopa 3a COOMAEHNEM 3aKOHHOCTU MPU BO3OYXXAEHUWN YrONOBHbLIX AEr
cBMOeTEnbLCTBYET O TOM, YTO MnogaBnsowee OOMbLUIMHCTBO HE3aKOHHbIX MOCTAHOBMEHMN O BO3OYXOEeHWM
YrONOBHbIX A€l OTMEHSAETCS MMEHHO MO anobam 3auHTepecOBaHHbIX UL, YbW NMpaBa HENnocpencTBEHHO
HapyweHbl umMu. PakT CyWeCTBEHHOIO HapylweHus npas rpaxgaHvHa B.K. BbopucoBa He3akoHHbIM
BO3OY>XAEHNEM B OTHOLLEHWNW HErO YrONIOBHOMO Aena Npu3Han v panoHHbIN Cya.

EcTb BCe ocHOBaHuA cuntaTtb, YTO nNpumeHuTensHo K B.K. BoprcoBy cooTBeTCTBYIOLWME AENCTBUA U
peLleHns opraHoB paccrnefoBaHus, kak oTmevaeT KoHcTuTyumoHHbin Cya B cBoeM [loctaHoBneHun, "He
TONbKO 3aTparvBatoT COOCTBEHHO YrONOBHO - NPOLECCyarnbHble OTHOLUEHUS, HO U MOPOXAAT NOCNeACTBUS,
BbIXOOSLLME 3@ MX PaMKW, CYLLECTBEHHO OrpaHW4YMBasi NMpuM 3TOM KOHCTUTYLIMOHHbIE MpaBa M cBoboabl
nnyHoctn. OTnoXeHne NPOBEPKU 3aKOHHOCTU M OBOCHOBAHHOCTM TakMxX AENCTBMA OO0 cTagum cyaebHoro
pasbupartenbcrBa MOXET MpUYMHUTL  Bpend, BOCMOSIHEHME KOTOPOro B AallbHENLeM  OKaXeTcs
HeocyLecTBMMbIM. B aTux cnyyasix... 3aMHTEpPeCcOBaHHbIM Nuuam JormkHa bbiTb obecneyeHa BO3MOXHOCTb
HesamegnuTenbHoro obpatleHus ¢ xanobon B cya".

KoHctutyumoHHbin Cyd M paHee HeOOHOKpaTHO yKasbiBar Ha TO, 4YTO MpaBoO Ha cyaebHoe
obxanoBaHne He MoxeT ObiTb orpaHumdeHo. Xanoba B.K. bopwucosa, Takum o6pasom, [omKHA ObITb



paspelleHa TaK Xe, Kak M anobbl Apyrnx 3asiButenen no Hacrtosiwemy peny. OrpaHuyeHve npaea
obarnoBaHusa B cyq MOCTaAHOBEHMS O BO30YXAEHWM YrOfIOBHOMO Aefla He COOTBeTCTBYEeT 4vacTtsMm 1 un 2
ctatbmn 46 KoHcTuTyuun Poccuiickon ®egepaumn.

OCOBOE MHEHWE
CYAbW KOHCTUTYLIMOHHOIO CY[IA POCCUICKOMN ®EAEPALIMM
H.B. BUTPYKA

MonoxeHus Yyacty nepBon ctatbh 218 n ctatbn 220 YronoBHO - npoueccyanbHoro kogekca PCOCP,
yCTaHaBnMBaLWmne Mopsaok obxanoBaHWs OENCTBMA U peLeHWA opraHa [O3HaHusd, crnegosaTens U
npokypopa, He npoTuMBopevaT TpeboBaHusM ctaten 46 (4actm 1 n 2) n 52 KoHctutyumm Poccuickom
denepaumn, a Takke BCEM ApPYrMM rapaHTUSIM OCHOBHbIX MpaB M cBoOOA rpaxaaH, YCTaHOBIEHHbIX
KoHcTutyumen Poccunckon ®epepaumn. Ctatbs 46 (Yactm 1 un 2) KoHctutyumm Poccuickon depepaumum,
rapaHTupylowasa kaxgomy cyaebHyio s3awmuty ero npas u csoboa, npaBo 0bxanoBaHUsA B Cyq pelleHun n
aencteui (Mnun 6e3gencTens) opraHoB rocygapCTBEHHOW BNAcTW, MX AOIMKHOCTHBLIX NUL, Kak cnpaBeanvBo
otmevaeT KoHctuTtyumoHHbin Cya Poccuiickon ®epepaumm B cBoeM [loctaHoBneHuwn, "He onpegenseT
KOHKpeTHbIE NpoLeaypbl peanusaumm 3Toro npaBa M He UCKIKYaeT, B YaCTHOCTU, BO3MOXHOCTb cyaebHoM
NPOBEpPKM Xanob Ha OEeNCTBMSA U pelleHnsi OpraHoB NpeABapuUTENbHOIO paccrefoBaHust Nocne nepegayu
YrofioBHOro ferna B cya”, 1 "ocyLlecTBreHne B 3TUX Criydasx cyaebHOro KOHTpPONs yxxe nocre 3aBepLieHust
cTaguv NpefBapuTENbLHOro paccrefoBaHnsi caMmo No cebe He MOXET pacLleHMBaTbLCS Kak HapyLleHne npaea
Ha cyaeOHyto 3awuTy".

CornacHo gencTByoLEMY YrONTOBHO - NMpoLeccyanbHOMY 3aKOHOA4ATeNbCTBY cyaebHoe obxanoBaHue
Ha pgocyaebHbIX cTagusix NPOM3BOACTBA MO YrONMOBHOMY [eny [OMNyCKaeTcs B OTHOLIEHWM OTKasa B
BO3OY>XAEHWM YronoBHOrO Aena, npekpalleHns nNpousBoACTBa MO HeMy, a Takke apecta 06BMHSAEMOro
(nopospesaemoro). Ha aton nosuuun ctont n KoHctutyumnoHHein Cya Poccuiickon ®eaepaunn.

MonoxeHunsa yacty nepeon ctatbk 218 n ctatbn 220 YronoBHO - npoueccyanbHoro kogekca PCOCP,
npeaycMmaTtpuyBapoLlLimMe nopsgok obxanoBaHusa B Cy 3aUHTEPECOBAHHbIMU NULAMU OENCTBUN U peLUeHni
Ao3HaBaTens, crnegoBaTens, MPOKypopa, He ChnyYanHbl, OHWU OByCrnoBrieHbl WX npoueccyanbHOW
CaMOCTOATENBbHOCTBIO (aBTOHOMHOCTBIO) M HE3aBMCMMOCTbIO, MHTEpecaMy CrneacTBUsi, COXPaHEHUsl ero
TanHbl. Ecnu gonyctuTbe BO3MOXHOCTb He3aMeLnuTeNbHOro obxanoBaHus B cyg Gonee LUMPOKOro Kpyra
pelleHnn n OernCcTBMI cnegoBaTtens U Npokypopa, Yem 3TO NpedycMOTPeHO YronoBHO - npoueccyarnbHbIM
kogekcom PCOCP, To cyn HemsbexHo GyneT BTopraTbCsi B X04 NpeaBapuUTENbLHOro paccriefoBaHus, B cam
npouecc YycTaHOBMeHUs akTU4eckux OOCTOATENbCTB Aena WM nvua, COBEPLUMBLLErO MPECcTynieHus,
cobupaHMss  COOTBETCTBYIOLLMX  [OKa3aTeNbCTB,  OCYLIECTBIEHWS  MNpeaBapUTENbHOW  MpaBOBOW
kBanudpukaumm m 17.4. Cyq CBOMMM pELUEHUAMW MO Takoro poga anobam HecoOMHeHHO OyaeT okasbiBaTb
BNUSIHME Ha npedBapuTernbHOE paccnefoBaHMe, U B CUNY 3TOMO0 CaMOCTOATENbHOCTb crnegoBaTtens u
npokypopa OyaeT CywecTBEHHO orpaHnyeHa. Bugmmo, aTum oB6CTOATENbCTBOM MPOOMKTOBAHO MOJSIOXKEHUE
MocTtaHoBneHns KoHctutyumonHoro Cyma Poccuiickon ®egepaumm 0 TOM, 4TO "Mpu npoBepke CydoMm B
nepvoa npenBapuTENbHOrO paccrnefoBaHUA TeX WM UHbIX MpOLEecCyarnbHbIX aKTOB He  AOSMKHbI
npeapeLlaTsCsl BOMPOCH!, KOTOPbIE MOryT CTaTb nNpeameTom cyaebHoro pasbuparenbctsa No yrofloBHOMY
aeny". BctaeT 3akoHOMEpPHbIN BOMPOC: Kak MPakTUYECKU Cyd MOXET 3TO OCYLLeCTBUTL U B YeM Toraa byper
3aKnyaTbC  CMbICN  CcyaebHOro KOHTpONs Ha npegBaputensHoM  cneactBum?  [ocTaHoBneHue
KoHctuTtyuumonHoro Cyga Poccuickon ®enepaummn ctaBuT 6onblue Npobrem, YeM peLuaer.

Ons NpyHATMA 1 pacCMOTPEeHUs CyaoM Xanob 3avHTepecoBaHHbIX MWL B Xo4e NpeaBapuTenbHOro
paccnefoBaHus, Kak 3710 3adwukcupoBaHo B [loctaHosneHun KoHcTutyuuoHHoro Cyaa Poccuiickon
depnepaummn, Heobxoanmo, 4TOObI COOTBETCTBYHOLUME LENCTBMS U PELUEHUS OPraHoOB NpeaBapuTENbHOro
paccnefoBaHvs MnopoXganu MocneacTBusl, KOTOpble BbIXOAAT 3a PaMKU YrOMOBHO - MpoueccyarnbHbIX
OTHOLLIEHMI, CYLLLECTBEHHO OrpaHMYUBaN NPy 3TOM KOHCTUTYLMOHHBIE NMpaBa 1 cBo6odbl IMYHOCTM U MO
NPUYUHUTE  yuwepb, BOCMOSNIHEHWE KOTOPOro B [albHEWEM OKaXeTcsa HeocywecTBuMbiM.  OpHako
00BEKTUBHO onpeaennuTb Hannyne UM OTCYTCTBMUE TaKMX YCrioBMi (OCHOBaHMI) Npu NPOM3BOACTBE 0ObICKa,
HanoXeHnyn apecta Ha MMyLLEeCTBO, NMPMOCTAHOBNEHMM MPON3BOACTBA MO YrONOBHOMY Aefly W NPOANeHun
CPOKOB  MpedBapuTenbHOr0O  paccrefoBaHusi,  MPakTUYeCKM  HEBO3MOXHO OO  OKOHYaTenbHOro
hbopMynMpoBaHus OOBWHEHUSI W OMNpPedereHns Kpyra Yy4yacTHMKOB cyaebHoro pasbupaTensctBa no
yrornogHomy pgeny. B uHOM cnyd4ae cya BblHYXOEH CTaTb aKTUBHbIM CYObeKTOM npeaBapuUTENbHOro
paccnefoBaHnsi, emy HeobxoOMMO OUEeHMBaTb XO4 W coepXaHwe npeaBapuTENbHOro paccrefoBaHus,
cobpaHHble fokasaTenscTea 1 T.M0.

B lMNoctaHoBneHnn KoHcTuTyumoHHoro Cyaa Poccuiickon defepaumm HeT oTBeTa Ha BOMPOC, Kak
npu3HaHue npaBa He3amepnnuTenbHOro obxanoBaHus B CyAd 3aUHTEPECOBAHHLIMU NMUAMWU OEACTBUA U
peLleHnMin OpraHoB [O3HaHWs, criegoBaTens U MpoKypopa B xode NpedBapuTernbHOro paccregoBaHus
cornacyeTcs C OEWUCTBYOLWMMN NpoueccyanbHbIMU NpaBuiaMm, COAEPXKalMMMCS B YacTU MEPBOW CTaTby



218 n B ctatbe 220 YINK PCOCP. OctaeTcsi OTKpPbITBIM BOMPOC, KOr4a MMEHHO 3auHTEPECOBAHHOE fULIO
MoxeT obpalatbcs ¢ xanobon Ha AeVCTBUS 1 peLleHns opraHa OO3HaHus, crieqoBaTens unu npokypopa,
CBfI3aHHble C MpomM3BOACTBOM 0ObICKa, HaNoXeHWeM apecta Ha MWMYLECTBO, MPUOCTaHOBIIEHNEM
Npou3BoACTBa MO YrONIOBHOMY A€My W NpoAdfieHMeM Cpoka npegBapuTenbHOro paccrieoBaHust - Mocrne
cobniogeHna npaswn, onpepeneHHbiXx YacTbio nepson ctatbM 218 m cratben 220 YIMK PCOCP, nubo
He3aBUCMMO OT AEeNCTBUSA YKa3aHHbIX NpaBus, T.e. He3aMmeanuTensHo. Takum obpasom, HeonpeaeneHHOCTb
B MOHATUKN He3ameanuTenbHoro (6esoTnaratensHOro) obxanosaHus B cy coxpaHsaeTcda. He pelueH Bonpoc
N O CpOKax pacCMOTPEHNS Takon kaTteropum xanob B cygax.

B uncno 3avHTepecoBaHHbIX NUL, MO paccrefyemMomy YronoBHOMY Aeny MOryT BXOAMTb Kak Te, KTO
BrnocneacTsun GyageT yd4acTHUMKaMm yrorioBHOro npouecca B ctagumn cyaebHoro paccMoTpeHus, Tak 1 Te, KTo
OyOeT UCKMYEH M3 MX ynicna (Kak aTo crnyyunock ¢ rpaxgaHnHom O.U. ®dydnbirmHbiM 1 obectBoMm ¢
OrpaHNU4YeHHON OTBETCTBEHHOCTLIO "MoHOKOM").

OnpegeneHne  Kkpyra  3avHTEPECOBAHHbIX  NWL, HE  CTaBWWX  Yy4acTHUKaMuM  cygebHoro
pa3bupartenbCcTBa, MOXET ObiTb OCYLLECTBMEHO NULLb MO OKOHYaHUW NpeaBapuUTENibHOrO paccrefoBaHns U
npu nepegade yronoBHOro gena B cyd. VIMeHHO Ha 3TOM cTagum YrofoBHOIMO Mpouecca BO3MOXHO
obxanoBaHve B Cyd pelleHun n gencteun (6e3gencTemsl) opraHoB A0O3HaAHWSA, crieqoBaTens U Npokypopa,
HapyWMBLWIMX MpaBa M CcBOOOAbI KOHKPETHbIX 3aMHTEPECOBaHHbIX NWL KU NpuduHMBLIKX um Bped. K
COXamneHulo, [aHHbIA BOMPOC HEe YyperynupoBaH B [EWCTBYHOLLEM YrofioBHO - MpoLleccyanbHOM
3akoHogartenbcTBe. Ho 9TO He o0O3Ha4yaeT, 4YTO KaTeropusi 3amHTEPECOBAHHbIX MWL, OKa3aBLUUXCS
NpUYacTHbIMU K paccnefoBaHWIO YrONOBHbLIX Aen, HO BMOCNEACTBUM HE CTaBLUMX yYaCTHUKaMu cyaebHoro
pa3bupartenscTBa, NULeHa BO3MOXHOCTU obpalleHns B cya. OHu moryT obpawatbes B cyq € xanobamu Ha
peLleHns N AeACTBMSA OPraHoB AO3HaHUS, criefoBaTens, MpoKypopa B Nopsiake, NpeaycMOTPEHHOM 3aKOHOM
Poccuiickonn ®epepauun ot 27 anpena 1993 roga "O6 ob6xanoBaHuMM B cyd AEWCTBUIA U pPELUEHUN,
Hapywalwux npaBa W cBoboabl rpaxgaH". Ha Takon nosuvumm ctout [MneHym BepxoBHoro Cygna
Poccuickon ®egepaumn.

CornacHo nyHkty 2 [MoctaHoeneHnusi NneHyma BepxoBHoro Cyga Poccunckon degepaumm ot 21
aekabpst 1993 roga (C W3MEHEHWsMM W [OMOMHEHWsIMWM, BHeceHHbIMM [locTaHoBneHuem [1neHyma
BepxosHoro Cypa ot 25 oktabpsa 1996 roga) "O paccmoTpeHun cygamu xanob Ha HenpaBoOMeEpHble
Oe’CTBNS, Hapylwawue npasa u csobodbl rpaxaaH” AencTBus MPOKypopa, cnegosaTtens, Jo3HaBaTens
MoryT ObiTb OBxanoBaHbl B cyg B nopsgke, npegycmotpeHHom 3akoHom Poccuiickon depepaumm "O6
obxanoBaHuv B Cyd AENCTBUMA W pellueHWn, Hapylalwmux npasa n csobodbl rpaxgaH", ecnu yrornosBHO -
npoueccyanbHbiM 3aKOHOOATENbCTBOM HE MNpeayCcMOTPEH WMHOW Mopsadok ux cyaebHoro obxanoBaHus.
MoaTomy OTka3 cygoB OOLLEN HOPUCAMKLUN B MPUHATAM K PACCMOTPEHUIO Kanob 3anHTepeCcoBaHHbIX MuL,
KacaloLLMXCs BOCCTAHOBIEHWUS HapyLUEHHbIX NpaB U cBOGOA4 M BO3MELLEHWSI HAHECEHHOro MM yuiepba
peLleHnaMN U OENCTBMSIMW OpraHa 4O3HaHWS, criefoBaTens, NpoKypopa, HEMPaBOMEPEH, eCcrnn Takoro poga
Xanobbl He MoryT BbiTb paccMoTpeHbl B xofde cyaebHoro pasbupartensctsa yronoBHbix gen. CyaebHble
OLIMOKN AOMKHbI ObITb UCNPAaBIEHBbI B YCTAHOBNEHHOM 3aKOHOM MOpPSaKe.

Mpoben B 3akoHO4ATENBHOM PErYNMPOBaHMN OTHOLLEHUIA C y4aCTUEM UL, OKA3aBLUMXCS B KOHEYHOM
cyeTe nNuWb NPUYACTHbIMW K MNPEeABApUTENIbHOMY  paccnefoBaHW0 W 3aMHTEPecOBaHHbIX B
He3ameOnUMTeNbHOM BOCCTaHOBIIEHUMM CBOMX MpaB WM €BOGO4 M B BO3MELUEHUN MPUYMHEHHOTO UM
mMaTepuanbHOro M MopanbHoro yuepba HenpaBoMepHbIMW AencTBusaMM (6e3nencTBrMem) M peLleHnsaIMm
opraHa [oO3HaHus, cnegosaTtensi, MNPOKypopa, QJormkeH ObiTb YyCTpaHeH 3akoHodaTenem, a He
KoHcTutyumoHHeiMm Cygom Poccuiickon deaepaumm.

PelweHne yacTHbIX (cneuuwanbHbIX) BOMPOCOB YrofIOBHOrO npouecca TpebyeT oOT 3akoHopaTens
CMCTEMHOr0 NnoaxoAa K NOHMMAaHMIO YrONTOBHOMO MpoLecca, ero uenew u 3agay, QyHKUUN, OCHOBHbIX 3Taros,
COOTHECEHHBIX CO CTaTyCOM KakOoro U3 y4acTHWKOB YrorioBHOro npouecca. PelleHve MHOrMx BoOnpocoB
3aBMCUT OT OOLler MoZenu YrorioBHOrO MnpoLecca M onpefeneHuss B HeM MecTa, ponu, cratyca cyaa,
OpraHoB [0O3HaHWs, cregoBaTend, Mpokypopa, nopo3peBaemoro (0OBUHAEMOro, noACYAMMOro),
notepnesLwero u ap. Ponb 1 ctatyc cyga, Npokypopa, crnegoBatens MoryT ObiTb M3MEHEHbI, CYLLLECTBEHHO
CKOPPEKTMPOBaHbl B HOBOM YrOfOBHO - MpoLeccyanbHOM 3akoHe. Ho 3To npeporatmBa 3akoHopaTens.
Moatomy KoHctutyumonHomy Cypy Poccuiickon depepaumm cnegyeT KpalHe OCTOPOXHO MoaxoauTb K
peLueHunto cyrybo crneumdudeckmx npobnem yrofoBHOro npowecca, ¢ TeM 4Tobbl He orpaHnyuTb B Byayliem
BbIOOp 3akoHopgaTens. MNpuHATUE HOBOrO YTonoBHO - npoLeccyarnbHoro kogekca Poccuiickon ®epepaumm -
aKTyanbHasi 3ajaya, cCTosdwWasa neped 3akoHopaTenem. 3aTsarMBaHWe ero  MNpuUHATUS  TONKaeT
KoHctuTyumoHHbein Cyn  Poccuiickon depepaumm K BOCMOMHEHMIO MpoGenoB B 3aKOHOOATENIbHOM
perynupoBaHMM CBOMMW PELLUEHUSMW, YTO HE BCErga onpaBAaHO WM BbIXOAWUT 3@ pPaMKM MOSTHOMOYWUN
KoHcTutyumoHHoro Cyaa Poccunckon ®enepauun.



OCOBOE MHEHUE 5
cyaob KOHCTUTYLMOHHOIo CYygA POCCUUCKOU dENEPALIUA
T.I. MOPLLIAKOBOW

B cooTBeTCTBMM CO cTaThen 76 deaepanbHOro KOHCTUTYUMOHHOrO 3akoHa "O KoHctutyunoHHom Cyae
Poccuinckon ®epepaummn” nanararo cBoe 0coboe MHEHWEe B OTHOLUEHUW MyHKTa 6 MOTMBMPOBOYHOM YacTu
(nyHkT 3 pesontotuBHOM YacTtu) lMoctaHosneHus KoHcTuTyumoHHoro Cyaa, Kacalowerocsi OCnOpeHHbIX
rpaxagaHnHom B.K. Bopucosbim nonoxeruit YINK PCOCP, ncknoyaLwmx BO3MOXHOCTb 00XanoBaHus B cyq
NOCTaHOBMEHUIN OpraHOB paccrneaoBaHus 0 BO36YyXAeHUM YyrofoBHOMo aena.

1. B lNoctaHoBneHnn KoHctutyuuoHHoro Cyana yTBepxaaetcd, 4to camo no cebe BO3OyxaeHue
YrOfIOBHOIO [ena He TMOBMEeKNO HapylweHue MnpaB 3asBuTensd, 4YTo ero mnpaeBa ObinyM  yuUleMMEHbI
nocrneayWwuMn npoleccyansHbiMM AEACTBUSIMU, B YACTHOCTU apeCcTOM 1 0ObICKOM, B OTHOLLEHMWN KOTOPbIX
obecneyeHa BO3MOXHOCTb cydebHOro obxanoBaHwsi, B TOM 4MCMe B COOTBETCTBUM C AaHHbIM
MoctaHoBneHnem KoHctutyumoHHoro Cyga. Bmecte ¢ Tem, oueHuBasi OCMOPEHHbIE MOMOXEHWS,
UCKMoYalLwme BO3MOXHOCTb OOXamoBaTb B Cyd CaM akT BOo30OyXAeHus YrorioBHOro gena,
KoHcTuTyumoHHbIn Cya OOIMKEH UCXOAWTb M3 3HA4YeHUs M MecTa 3TOro akTa B CMCTeMe MPaBOBbIX HOPM
(yactb BTOpast crtaTbum 74 dDegepanbHOro KOHCTUTYLMOHHOro 3akoHa "O KoHctutyumoHHom Cyae
Poccuinckon ®egepauunn”).

Bo3byxaeHne yronoBHOro aena sBnsieTcsi NpoueccyansHo - NPaBOBbIM OCHOBAHMEM paccrnefoBaHus,
MO3BONSAOLWMM COBepLIaTh BCE Mnocriefywuime CrefCTBEeHHble OEeNCTBUS U NPUMEHATb NpoleccyarnbHble
Mepbl, B TOM 4ucrne npuHyauTENbHOro Xxapakrtepa. PelweHne O BO3GY)XAEHMU YrorioBHOrO gena MOXeT
yKkasblBaTb Ha JMLO, B OTHOLUEHWM KOTOPOrO HA4YMHAETCA YrofloOBHOE MpecrnegoBaHVe, TEM CaMbiM
hakTnyeckn CTaBuT €ro B MOJIOXKeHMEe Nogo3peBaemMoro. Bo MHOrmx cny4asax MMeHHO npoLeccyanbHbli akT
BO30YXXAEHWUsI Oena CNyXUT 3akOHHbIM MOBOAOM Afsi MPUMEHEHMST PasfUYHbIX MpoLeccyarnbHbIX Mep,
CEPbE3HO OrpaHM4YMBalOLNX KOHCTUTYUMOHHbIE MpaBa rpaxaaH, U OObEeKTMBHO BreyeT 3a coboi Kak
MUHMMYM Yrpo3y KX MpumeHeHus. [NocTaHoBNeHMe O BO30YXXAEHWM Aena neranusyeT BCH AarbHENLyio
npoueccyarnbHylo aestenbHocTe. OgHako B cuny AedeKTHOCTM CaMOro akTa BO30YXAeHwWst Adena ee
pe3ynbTatbl MOryT OKasaTbCs OpUOANYECKM HUYTOXHbIMW. B 4acTHOCTM, HE3aKOHHOCTb BO30YXAEeHUs
YrofioBHOro gena ssnsieTca 6e3yCrnoBHbIM OCHOBaHMEM K OTMEHE COCTOSsIBLLUErocsi no Aeny npuroeopa.
OpHako npu 3TOM akT BO3byXAeHus YrorioBHOro gena, dopManbHO paspellas ocylecTBrieHne nobbix
OPYrux nNpeayCMOTPEHHbIX 3aKOHOM MpoueccyanbHbIX OEWCTBUW, [axe B Cnyvyae MX nocrneayoLlero
obxanoBaHus B Cyd, He sBnsieTca npegMeTom cynebHoM MpoBepku: Tak, paccMmaTtpusas xanobbl Ha
3aKOHHOCTb W ODOCHOBAHHOCTb apecTa, Cy4 He BnpaBe OTMEHUTb HEe3aKOHHOE MOCTaHOBMEHWE O
BO3Oy>xaeHun gena.

YMK PC®CP npegnonaraeT npoBepky MOBOAOB M OCHOBaHWA BO30YXAEHWs YronoBHOro Aerna
NMPOKYpPOpPOM, T.e. YYMTbIBAET, YTO TakMe peLleHuMs MOryT He oTBedaTb TpeboBaHUAM 3aKOHHOCTU U
0BOOCHOBaHHOCTK, 4eM noaTBepxaaeTcss oObeKkTMBHas MNoTpebHOCTb M BO3MOXHOCTb Takke cygebHoun
NPOBEPKN LAHHOro MpoueccyanbHOro peleHns. Bmecte ¢ Tem ecnun BO30YXOeHWe YronoBHOro gerna
HEe3aKOHHO, TO 3TO [OJPKHO BECTU K MpeKpalleHuio Aena yxe B cTagum paccrefoBaHus. B Takux cnydasx
3akpenneHHoe B cTtatbe 46 KoHctutyumm Poccuiickon depepaumm npaBo Ha cyaebHy 3awmty OT
HE3aKOHHbIX OEWCTBMN W peleHnMn NbbiX rocygapCTBEHHbIX OpraHoB BOOOLE He MOoXeT ObiTb
OCYLLECTBMEHO B OTHOLUEHUW akTa BO30OYXOEHUSA YronoBHOro Aena nyTem MNpOBEpKW ero cygom nocne
OKOHYaHUSA paccnenoBaHust U Hadana cypnebHoro pasbupatenscTBa. B pesynbTaTe nuua, npaBa KOTOPbIX
ObINN HapyLleHbl TaKMM akTOM, NMLLIAKTCHA BO3MOXHOCTW NpuberHyTb K cyaebHoNM 3almTe Kak B Xo4e, Tak u
Mo OKOHYaHUW paccrneaoBaHus.

2. B TloctaHoBneHun KoHcTuTyumoHHoro Cypa ot 3 masa 1995 roga no Jgeny o npoBepke
KOHCTUTYLIMOHHOCTU cTaTen 220" n 220° YMNK PC®CP 6bina cthopmynuposaHa npaBoBas Mo3vuUus,
COrNacHO KOTOPOM He TONbKO pearibHble OrpaHuWYeHUsl, HO W BbISBUBLUASICSA WX OMACHOCTb HapyllakT
HENPUKOCHOBEHHOCTbL JIMYHOCTU, B TOM YMUCIIE OKa3bIBAlOT NCUXMYECKOE AaBIIEHNE Ha CO3HAHWE U MOCTYMKU
yernoBeka. ATO B MOJSIHOW Mepe OTHOCUTCH K aKkTy BO3OyKAEHUS YronoBHOro Aena, Bcerga CBsI3aHHOMY C
CO3[aHMeM TaKoW OMacHOCTU, B TOM YMCEe C Yyrpo30i NPOM3BOSTbHOrO NPeBpaLLEeHNs nuua 13 cBuaeTens B
nogo3peBaemoro.

3akoHogaTenb He MOXET HacTavMBaTb Ha 00S3aHHOCTM rpaxdaHuHa MpeTepneBaTb TaKoro poga
JaBrneHue, He nMpedocTaBnss €My BO3MOXHOCTU BOCMOSb30BaTbCA MNPegyCMOTPEHHbIM cTaTben 46
KoHctutyumm Poccuiickon degepaumm npaBom Ha cyaebHyto sawmty. CygebHasa 3awmra oT HE3aKOHHOTO
BO3OYXOEHUS  YroNoBHOMO [fAena MOXeT npegynpexgatb HeobOCHOBaHHble  OrpaHuMYeHust npas
3aUHTEPECOBAHHbLIX 1L, @ OTCYTCTBME HEMEANEHHOro AOCTyna K cyay, HanpoTMB, UCKMoYaeT M3 obbekTa
cyaebHOM NpOBEPKN 3aKOHHOCTb M OBOCHOBAHHOCTbL CaMKX peLUeHVIn O BO3OYXXOEHMM YrONOBHOIO Aena u
co30aeT TEM CamMbiM BO3MOXHOCTb 4SS 310ynoTpebneHnii 1 UCnonb30BaHUSA OpraHamMy paccrnefoBaHus
He3aKOHHbIX MeTOAOB BO3aeNcTBus. Takue akTbl NO xanobam 3aMHTEpecoBaHHbIX Ivu noanexat
NnpoBepKe CyaoM.

3. OTpuuaHue BO3MOXHOCTM OOXanoBaTb B cCyd BO30YXOEHWE YronoBHOIMO [ena CBA3aHO C
nceBaoOMaes M1 OrpaxkaeHnsl paccrnefoBaHunsl OT BMeLLATENbCTBA CyAa M OrpaXaeHus cyga OT KaKkux-nmbo
aKUUN, KOTOpble B AanbHEnWeM MOryT MOBMUATb Ha ero OO0beKTMBHOCTb M Mpeapellatb ero BbiBoAbl MO



cywecTBy 0OBMHEHMS NpU paccMoTpeHun gena. Ho n npokypop, npoBepsis Bo30yXaeHne YyronoBHOro gena,
OOJDKEH yuYMTbIBaTb MPOLECCYalnbHYK CamMoCToATEeNbHOCTb crnegoBaTens (ctatbs 127 YIK). C aTon TO4kM
3peHua cygebHas npoBepka OaHHOrO akta WMMeeT He MeHblie M He Oonblue OrpaHu4yeHun, 4em
NPOKYPOPCKUA HaA30p. Y4acTue e OOHOro M TOro Xe CyAbW B NpOBEpPKe 3aKOHHOCTW BO3DYXXOeHust aena u
nocnegyowem ero paspelweHun, 6e3ycrnoBHO, UCKNIOYaeTCs: npegplayliee yyactne B Cy4ONpPOM3BOACTBE
OOIMKHO  pacueHuBaTbCs W pacueHuBaeTcsi, cornacHo pgencteywowemy YIK  (ctatea 60), kak
06CTOATENBLCTBO, YCTPaHSALWEee Cyablo OT pacCMOTPEHNs aena.

4. OcHOBHOW aprymMeHT B nonb3y cyaebHoro obxanoBaHusA akta BO3OYXAEHUSA yrornoBHOrMo Aena -
3akpenneHHbin B ctatbe 123 KoHctuTyumm Poccuiickon ®epepauumn npuHLKMN OCYLLECTBNEHNST YTONOBHOMO
CyaOnNpon3BOACTBA Ha Hayvanax COCTA3aTeNbHOCTU U pPaBHONPaBUSA CTOPOH, KOTOPbLIA, MO CMbICAY AAHHOM
KOHCTUTYLMOHHON HOpMbI B €€ B3ammocBs3uM co ctatbsamm 18, 46, 52 n 118 KoHctutyuum Poccumnckon
denepaummn, pacnpocTpaHseTcss Ha BCe CTaguu YronoBHOro cygonpou3BoactBa. CyObekTbl YronoBHO -
npoueccyanbHON OesiTeNbHOCTU, OCYLLECTBMSAOWME, B TOM 4YMCNe Ha AOCYAeOHbIX CTagusax, YrorioBHOe
npecrnefoBaHue, C OOHOW CTOPOHbI, W 3aWwuTy OT Hero, C [OPYroW, B COCTA3aTenbHOM Mpouecce B
KOH(PNMKTHOM CUTyauum [OJPKHbI OfpallaTbCs 3a paspelleHuem cnopa K HesaBucumomy cyay. [pm
HbIHELLHEA CUCTEME YrofloBHOIO CyOoMnpoOM3BOACTBA MPOKYpOp, OTBEYAlLWMA 3a 3aKOHHOCTb OEeNCTBUN
OpraHoB paccrnefoBaHvs M pesynbTaTbl UX OESTEeNbHOCTM MO CYLWeCTBY, Tak Xe Kak W cregoBaTenb,
npeacTaBnseT rocyaapCTBEHHbIE NHCTaHLUMW, OCYLLECTBISIOWME YroNoBHOE npecrneaoBaHe n 06BMHEHNE.
MoaTtomy obGxanoBaHWe HE3aKOHHOCTU BO3OYXOEHWS YrofioBHOrO Aeria NUuoM, B OTHOLUEHUW KOTOPOro
HauMHaeTCa YronoBHOE MpecrnegoBaHMe, TOMNbKO MPOKYpPoOpy (akTUYecKn oO3HavaeT, 4YTo Xanobbl Ha
OeNCTBNS OPraHoB YroyIoBHOMO NpecnefoBaHns paccMaTpmBaloTCs TEMM XKe, KTO ero oCyLlecTBnseT.

KOHCTUTYLMOHHOE 3Ha4YeHne W CcoAepXaHWe MpPaBOBbIX WMHCTUTYTOB MOXET ObiTb obecneyeHo
COBOKYMHbIM AENCTBMEM NPaBOBbLIX HOPM. Takas npaBoBasi No3uums copmMynmupoBaHa KOHCTUTYLMOHHBLIM
Cynom B ero lNocTtaHoBneHun oT 2 deBpans 1996 roga. OTo B NOSIHOM Mepe OTHOCUTCHA U K pasfvyHbIM
BO3MOXHOCTSIM OpraHu3aLun MPOKYPOPCKOro W CcyaebHOro KOHTpPONA 3a [AeATeNnbHOCTbH OpraHoB
paccnefoBaHnsi, B TOM 4ucre npu BO30YXAeHWW yronoBHbix gern. OgHako npv BO3MOXHOM COYEeTaHuu
yKa3aHHbIX CMoCcOOOB KOHTPOMSA OOSMKHbI OblTb MCKIOYEHbI NPU3HAHWE AO0CTATOYMHbIMM OOHUX TOSBbKO
NPOKYPOPCKUX METOAOB HaA30pa 3a paccrnegoBaHMeM U, cnegoBaTernbHO, OTKa3 OT CyAebHOro KOHTpons B
3TON CTaguu YrorioBHOIO CyAOMNPOM3BOACTBA. VIHOE NpOTMBOPEYUT peanusauumn CoCTAa3aTenbHbIX Hadvan B
YrOfiloOBHOM CYyOOMPOU3BOACTBE, Kak 3TO npeaycMoTpeHo crtatben 123 KoHctutyumm Poccuiickon
®epepaumn. Mo cmbiCy [AHHOW KOHCTUTYLMOHHOW HOPMbI, nNpegnonaraetca uMmeHHo cyaebHoe
paccMOTpeHnEe BO3PaXEHWA 3aMHTEPECOBaHHbIX MWL NpOTMB AEWCTBMW W PELUEHUN  OpraHos,
OCYLLECTBMAAIOLWMX CyAONPOM3BOACTBO, B TOM u4ucrne BO30YXAAWMX AENo M HauyMHaKLWMX YrofioBHOE
npecnegoBaHue. 3TO TOT NpPOLIECCyarnbHbIi MEXaHU3M, KOTOPLIA MO3BONSET peanu3oBaTb CyObLEKTMBHOE
npaBo Ha cyaeOHylo 3alWmTy OT yKas3aHHbIX OEWUCTBUA W pelueHuid, cygebHas MpoBepka U KOPPEKTMPOBKa
KOTOPbIX HE OCYLLEeCTBMSETCA HU Npu cyaebHom obxamnoBaHWM MOCNeaylLwmnx NpoLeccyarnbHbiX akToB B
XO[€e paccrefoBaHusi, HU MOCNEe ero 3aBepLUEHUS.



