UmeHem
Poccuiickon depepavmm

NMOCTAHOBJIEHUE

KOHCTUTYLMOHHOIO CYQA POCCUANCKOW ®EQEPALIUA

no Jeny O NpoBepKe KOHCTUTYLIMOHHOCTWM MyHKTa 2 cTtaten 5 PepepanbHoro 3akoHa "O npokypatype
Poccuinckon ®egepaunn” B cBA3n ¢ xanobon rpaxxgaHvHa b.A.Kexvana

ropoa MockBa 18 dpepans 2000 roga

KoHcTuTyumoHHbin Cyg Poccuiickon ®epepaumm B cocTaBe npegcepatenscTBytowlero H.B.Butpyka,
cynen [.ATlapxueBa, A.J1.KoHoHoBa, T.I.Mopuwakoson, H.[.PyaoknHa, H.B.CenesneBa, A.A.Cnusbl,
O.N.TnyHoBa, B.I.ApocnaBueBa,

C yyactmem rpaxgaHuHa B.A.KexmaHa, a Takke nocTosiHHOro npeacrtasButens [ocygapcTBeHHOWN
Oymbl B KoHctutyumoHHom Cyge Poccwuiickon ®epepaummn B.B.Jlasapesa u npegctasutens Coseta
depepaumu - kaHguaaTa opugudeckmx Hayk B.B.Hesckoro,

pykoBoAcCTBysACb cTaTben 125 (yactb 4) KoHctuTyuum Poccuinckon Pegepaummn, nyHKTOM 3 4actu
nepBou, YacTaAMM BTOPOW U TpeTben cTaTbn 3, NYHKTOM 3 YacTu BTOPON cTatbk 22, ctatbamu 36, 74, 86, 96,
97 n 99 depgepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTyuuoHHom Cyge Poccuiickon ®egepauun’,

paccMOTpern B OTKPbITOM 3acedaHun Lerio O MPOBEPKE KOHCTUTYLMOHHOCTM MyHKTa 2 cTatbun 5
depnepanbHoro 3akoHa "O npokypaTtype Poccuiickon ®enepauun”.

MoBogoM K paccMOTpeHUl0 pdena sBunacb xanoba rpaxpgaHuHa bB.A.KexmvaHa, B KoTopoMn
ocnapvBaeTCsi KOHCTUTYLMOHHOCTb YKa3aHHOW HOPMbl, HapyllaloLlen, Kak OH rfofaraet, ero npaea,
npegycMoTpeHHble cTaTbsaMu 24 (4acTb 2) n 56 (Yactb 3) KoHcTtuTtyuumn Poccurickon ®eaepaunn.

3acnywaB coobuweHne cyabu-goknagyuka T.M.MopLiakoBow, BbICTYMNNeHMe nNpUrnaleHHoro B
3acegaHve npeactasutens 'eHepanbHOW npokypaTypbl Poccuinckon depepaumm - gOKTOopa HPUANYECKUX
Hayk B.MN.PabueBa, uccnegosas npeAcTaBrieHHble JOKYMEHTbl U MHble MaTepuanbl, KoHCTUTyunoHHein Cyg
Poccuiickon depepauum

yCTaHOBUIT.

1. MNpokypop JleHnHckoro parioHa ropoga Camapbl oTkasan rpaxgaHuHy B.A.KexmaHy B npocbbe
O3HaKOMWUTbCS C MaTtepuanamy NPOBOAMMOWN MPOKypaTypon MNpOBEpKW, NpegMeToM KOTOpoW sBnsAnach
3aKOHHOCTb AeWCTBUA agmMuHucTpaumn JleHuHckoro parvioHa ropoga Camapbl npy  NpegocTaBrieHum
B.A.KexmaHy Xunbs B CBA3M CO CHOCOM >XMMOr0 AOMa, YacTb KOTOPOro npuHagnexana emy Ha npase
COOCTBEHHOCTM, a TaKkKe 3aKOHHOCTb JencteBui camoro bB.A.KexmaHa no MCMOMHeHu [oroeopa,
3aKIIOYEHHOTO MM C pPaMOHHOM aaMUHUCTpaumMen. JIeHWHCKUA panoHHbIM cyn ropoga Camapbl, Kyaa
B.A.KexmaH obGpaTtuncsa c >kanobon, npusHan oTka3 npokypopa npaBoMepHbiM. CypgebHasa komnerusi no
rpaxxgaHckum genam Camapckoro o6racTHOro cyga, paccmaTtpuBaBLuas KacCauMOHHY0 xxanoby 3assuTtens
Ha pelLeHne cyaa NepBOn UHCTaHLMK, ocTaBuna ee 6e3 yaooeneTBopeHusi. bes y1oBneTBopeHUss ocTaBneHbl
Takke xanobbl, NodaHHble UM B nopsigke Haasopa B Camapckuii obnactHon cyg u BepxosHein Cya
Poccuiickon ®epepauuu.

MpuHATbIE NO 3asBneHnsM 1 xanobam b.A.KexmaHa pelueHus npokypopa u cyaoB 060CHOBbIBaNunch
CCbINKON Ha NyHKT 2 ctaTbu 5 ®epepansHoro 3akoHa "O npokypatype Poccunckon degepaunn”, cornacHo
KOTOPOMY MpOKypop W cregoBaTeNnb He 00s3aHbl [aBaTb KakMX-bo OObBACHEHMM MO CywecTBy
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HaXOASALWMXCA B UX MPOM3BOACTBE AeN U MaTepuarsioB, a Takke NpPeaoCTaBnsATe UX KOMY Obl TO HM ObINo Anst
03HAKOMJIEHUSI MHAYe KakK B Cryvasix U nopsiake, NpeaycMOTPeHHbIX deepanbHbiM 3aKoHO4aTENbCTBOM.

2. Ctatbsa 5 ®epgepanbHoro 3akoHa "O npokypatype Poccunckon ®epepaumn” (B pegakuumn ot 17
Hosbpsa 1995 roga), oTHOcAWaAACA K pasgeny, 3akpenngawowemy obLime NonoXeHWs, Mo CBOEMY CMbICIY U
nucxogd u3 Mecta B cucTemMe HopM gaHHoro PefepanbHOro 3akoHa, HamnpaBneHa Ha obecneveHue
HeJonyCTUMOCTM BMeLLaTenbCTBa B OCYLUECTBNEHME MPOKYPOPCKOro Haasopa, T.e. npegycMmartpusaet
rapaHTum ero HesasucumocTn. OHa COAepXWUT 3anpeT Kakoro-nubo BMellaTensCTBa B AEATENbHOCTb
NPOKypaTypbl NOA Yrpo30M YyCTAHOBNEHHOW 3aKOHOM OTBETCTBEHHOCTM (NYHKT 1) 1 3anpeT pasrnaweHus 6e3
paspeLleHns NpoKypopa MaTepmanos NPOBOAMMbIX MPOKYPaTypOn NPOBEPOK 1 crneacTaua (NyHKT 3), a Takke
npeanucaHns, ocBoboXxaaroLme NPoKypopa n cnegosartens oT 0653aHHOCTM He TONbKO AaBaTb Kakne-nmbo
O0OBACHEHNs,, HO W NPedoCcTaBnsATb KOMY-NMBO ANA O3HaKoOMIeHUs MaTtepuanbl, OTHOCAWMECH K 3TUM
NPOu3BOAUMBIM MPOKypaTypon AenctBusiM (NyHKT 2). NMocnegHee M3 HOPMAaTUBHbBIX MOMOXEHWUI MyHKTa 2
cTaTbl 5, KOHCTUTYLMOHHOCTb KOTOPOro OCnapvBaeTCsi B HacTosileM fene, OOIPKHO paccMaTpuBaTthbCs,
TakuMm obpas3om, BO B3aMMOCBSA3W C APYIMMY €€ MOMOXEHUSMU - MMEHHO Kak COCTaBHasi YacTb rapaHTui
He3aBMCHMMOCTM NPOKypaTypbl.

BmecTe ¢ Tem B cooTBeTcTBMM ¢ PedepanbHbiM 3akoHoMm "O npokypaType Poccuiickon deapepaummn”
opraHbl MPOKypaTypbl AEWCTBYIOT [MacCHO B TOW Mepe, B KakOW 3TO He MPOTMBOPEYMT 3aKOHOAaTenbCTBY
Poccuiickon ®epepaumm o6 oxpaHe npaB u cBobon rpaxagaH, a Takke O rocygapCTBEHHOW U MHOM
cneumanbHO OXpaHSEMOW 3akOHOM TanHe (ab3au TpeTur NyHKTa 2 ctatbh 4), 4TO OTpaxaeT npeanucaHus
ctaten 23, 24, 29 n 55 (yactb 3) KoHctuTyumm Poccuiickon ®egepaumun. B cuny ykasaHHbIX HOpM He
Jonyckaetca orpaHuyeHue npaB M cBobog B cdepe nonyyvyeHus WHgopmauum, B YaCTHOCTM MpaBa
cBoboaHO, NOBbIM 3aKOHHBIM CMOCOOOM UCKaTb M Nony4aTb MHAOPMaLMIo, a Takke npasBa 3HAaKOMUTLCH C
cobupaeMbiMn OpraHamMmuM rocygapCTBEHHOW BractTu W UX  OOIMKHOCTHBIMW - NiMuaMu  CBEOEHUSMMU,
OOKYMEHTaMu U MatepuanamMu, HEMoCpeaCTBEHHO 3aTparvBalwyMm npasa M cBoboabl rpaxaaHuHa, ecnum
WHOE He NpefycMOTpeHo dedeparnbHbIM 3aKOHOM B LENAX 3aluTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS,
HpPaBCTBEHHOCTM, 340POBbS, NPaB M 3aKOHHbLIX UHTEPECOB APYrnx nuu, obecrnedeHns oBGOpOHbI CTpaHbl U
Ge3onacHocTy rocygapcrBa. Mcxoga vM3 3Toro, Ha opraHbl MPOKypaTypbl, Kak U Ha BCe ApYyrMe opraHbl
rocygapCTBEHHOW BnacTW, pacnpocTpaHsaeTcsa TpeboBaHve KoHctutyumm Poccuickon ®depepaumm o
cobntogeHum npas 1 ceobo Yenoseka n rpaxgaHnHa, B YacTHOCTU B cdiepe NonyvyeHns nHpopmaumn.

3. KoHctutyuusa Poccuiickon depepaumm npegycmaTpvBaeT pasHble YPOBHW rapaHTUi U pasHylo
CTeneHb BO3MOXHbIX OrpaHMYeHuin npaBa Ha MHQOpPMaLuio, Ucxoaa n3 NoTpebHOCTeN 3aWmnTbl YaCTHbIX U
ny6nmyHblx uHTepecoB. OgHako cornacHo ctatbe 55 (vactb 3) KoHctutyumm Poccunckon depepauuu
AaHHOe MpaBO MOXET OblTb OrpaHMYEHO WUCKIUUTENbHO dedepanbHbiM 3akoHOM. [puyem 3akoHogaTtenb
00643aH rapaHTUpoBaTb COPa3MEPHOCTb TaKOro OrpaHWYEeHWst KOHCTUTYLIMOHHO NPU3HaBaembiM Lensm ero
BBEJEHMS.

M3 atoro TpeboBaHMS BbITEKAET, YTO B TEX ClydasX, KOraa KOHCTUTYLMOHHbIE HOPMbl MO3BONSOT
3aKOHOAATEN YCTAaHOBUTbL OrpaHMYEHMs 3aKpennsieMblX UMW NpaB, OH HE MOXET WUCMONb30BaTb CNocoObI
perynupoBaHusl, KoTopble nocdarann Obl HA camMo CyLecTBO TOrO0 MMM WMHOrO npaea, cTaBunu Obl ero
peanu3aumio B 3aBUCUMOCTb OT peLUeHUsd NpaBornpuMeHuTens, Aonyckas TeM caMblM NPOU3BOJST OpraHoB
BNAcTU N JOIDKHOCTHbLIX MWL, U, HAKOHeL, nckno4vanu obl ero cyaebHyto sawmty. MiHoe npotnesopeyunno bl 1
ctatbe 45 KoHctutyuum Poccuiickon depepaunm, COrmacHO KOTOpPOW rocyaapCTBEHHas 3awuTa npas U
cBO0OO[, rapaHTUPYETCA M KaXKAbI BipaBe 3aluliaTte UX BCeMU cnocobamum, He 3anpeLLeHHbIMM 3aKOHOM.

Mo cyuwecTBy TakMe Xe MpaBOBble MNO3MUUM ObINM BblpaXeHbl B psiAe paHee MNPUHATbIX
KoHcTuTyumoHHbiM Cyaom Poccuiickon deaepaumy noCTaHOBNEHWUA, COXPaHAOLLMX lopuandeckyto cuny. B
noctaHosrneHuax ot 25 anpens 1995 roga no geny o npoBepke KOHCTUTYLMOHHOCTW YacTen nepeon wu
BTopon ctatb 54 XwunuwHoro kopgekca PCOCP u ot 16 mapta 1998 roga no geny o npoBepke
KOHCTUTYUMOHHOCTU cTaTbk 44 YTIK PCOCP n ctatbmn 123 MK PCOCP KoHcTutyumoHHbIi Cya Poccuiickon
depepaumun npuwen K BblIBOAY O HEOOMYCTUMOCTU (POPMYyNUMPOBaHUS 3akOHOZATENEM TaKMX MOSTOXEHUN,
KOTOpble B CUITy CBOEW HEOMNpenerieHHOCTU U Npu OTCYTCTBMM 3aKOHHBLIX MPEenerioB YCMOTPEHWUsI
npasonpuMeHNTENst MOryT NPUMEHATLCA NPOU3BOIbHO. B noctaHoBneHusx ot 27 mapta 1996 roga no geny
O MpoBepke KOHCTUTYUMOHHOCTM cTaten 1 n 21 3akoHa Poccuiickon ®epepauun "O rocygapCTBeHHOM
TanHe", oT 13 umoHa 1996 roga no geny O NPoBepKe KOHCTUTYLMOHHOCTWU 4Yactu naton ctatbum 97 YIK
PCOCP u ot 15 aHBapsa 1998 roga no geny o npoBepke KOHCTUTYLIMOHHOCTU MOSOXEHUIA YacTen NepBon u
TpeTben ctatbk 8 dPegepanbHoro 3akoHa "O nopsiake Bblesga M3 Poccuiickon depepaumm M Bbe3ga B
Poccuiickyito ®epepauno” KoHctutyumoHHbin Cya Poccunckon depepauumn ykasan, 4To 3akoHoAaTenb,
onpenensasa cpefcTsa M cnocobbl 3allmTbl rOCYAAaPCTBEHHbIX MHTEPECOB, AOIMKEH UCMONb30BaTh NULb T N3
HUX, KOTOpble [AOns  KOHKPETHOW  NpaBOMPUMEHUTENbHON  CUTyaUMW  UCKIOYalT  BO3MOXHOCTb
Hecopa3MepHOro orpaHu4eHus npae 1 cBobon YernoBeka W rpaxaaHuHa; npyv AoNyCTUMOCTU OrpaHU4eHus
TOrO WM MHOIO NpaBa B COOTBETCTBUM C KOHCTUTYLMOHHO O400psAeMbiMM LEeNsMu rocyaapcTBO AOMMKHO
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MCMNonb30BaTh He Ype3MepHble, a TONMbKO Heobxoaumble N CTPOro OOYCMNOBIIEHHbIE 3TUMM LIENSMU Mepbl;
nyGriMyHbIE MHTEPECHI, MepeyYncrieHHble B cTatbe 55 (YacTb 3) KoHctuTyumm Poccunckon ®epepauun, moryT
onpaBbiBaTb MpPaBOBble OrpaHUYeHUst nMpaB U cBOOOA, TOMbKO €CNN Takue OrpaHuyeHus ageKkBaTHbI
coumanbHo HeobxooumMoMy pesynbTaTy; Lenu OOHOW TONMbKO pauuoHarbHOW OpraHusauun OesiTeNbHOCTU
OpraHoB BMacTu HE MOTYT CNYXWUTb OCHOBaHWEM N9 OrpaHnyeHns npae 1 cBobog. B noctaHoBneHum ot 23
Hos6ps 1999 roga no geny o NpoBepke KOHCTUTYLMOHHOCTWU ab3aueB TPETbEro U 4eTBEepTOro nyHkra 3
cTaTbu 27 depepanbHoro 3akoHa "O csobofe coBeCTU 1 O PENUINO3HbIX 06 beanHeHNsX" KOHCTUTYLIMOHHBIN
Cyn Poccuiickon ®enepaumm nogvyepkHyn HegonyCTUMOCTb UCKaXXEHUS B XOAe NPaBOBOrO perynmpoBaHus
CaMoro cyLLlecTBa KOHCTUTYLIMOHHOTO Npasa unv ceoboapi.

MprBeneHHble NpaBoOBble MNO3ULMM B MOMHOW Mepe MPUMMEHMMbl K OnpeaerieHnto AonyCTUMbIX
OrpaHUYeHUn npas, 3aKkpenneHHbIX B cTaTbsx 23, 24 n 29 KoHctutyummn Poccuiickon ®egepaunm, HOpMbI
KOTOpbIX OBOCHOBbBIBAOT M 00ecneynmBaldT B TOM YMCNE BO3MOXHOCTb ANs rpaxdaHuHa TpeboBaTb
npegocTaBneHnss emy cobupaembix OpraHamMu roCyAapCTBEHHOW BRAcTM M MX OOIMKHOCTHBIMW NUaMu
CBeeHMWN, HenocpeaCTBEHHO 3aTparvBalpolMx ero npaBa M cBobogbl, U Tem 6onee kacawLuxcs ero
YaCTHOW XW3HWU, YecTn u goctomHcTBa. OCHOBaHWMS AN TakMX OrPaHUYEHUM MOryT yCTaHaBIMBATbCHA
3aKOHOM TOJNIbKO B KayecTBE WCKMIOYEHUA M3 obulero go3soneHust (ctatba 24, yactb 2, KoHCTUTyuumm
Poccuinckon ®epepauum) n OomkHbl OblTb CBA3aHbI MMEHHO C COAepXaHuem WHGOopMaLWK, MOCKOIbKY
NHa4ye OHW He Bbinn 6bl agekBaTHblI KOHCTUTYLIMOHHO MPU3HaBaeMbIM LiensiM. ITOT BbIBOL, AOMOSTHUTENBHO
noaTBepPXKAaeTCs TeM, YTO cornacHo ctaTtbe 56 (vactb 3) KoHctutyumn Poccuiickon ®epepauumn noBOAOM K
OfPaHMYEHNI0 MpaB, 3akpenneHHblXx B cTaThax 23 (4actb 1) n 24, He MOXET CnyXuTb U BBedeHue
YpE3BbIYANHOIO MOMOXEHNS.

Takmm obpasom, KoHctutyumsi Poccuiickon depgepaumm He npepgrnonaraeTt, 4To MNpaBO Kaxgoro
nonyyatb WMHdOpMauUMo, HEMNocpeacTBEHHO 3aTparuBarolyld ero npaesa W cBobodbl, Kak U
KoppecnoHaMpyloLwas aToMy npaBy 0653aHHOCTb OpraHOB roCyAapCTBEHHON BNACTU U UX AOIMKHOCTHbIX NNL,
NpeAoCTaBnsATb rpaXkaaHWHY COOTBETCTBYHOLUME CBEAEHUS,, MOTYT OblTb MONTHOCTLIO UCKIOYEHbI, HAaNPOTHUB,
npyu BCeX YCNOBUAX [OOMKHbI cobnogaTbCs YCTAHOBMEHHbIE Npenenibl OrpaHUYeHust OaHHOro mnpaea,
00ycrnoBneHHble coaepXxaHueM WHgopmauunm, 4To He ydTeHo B PepepanbHoM 3akoHe "O npokypartype
Poccuinckon ®egepauun'.

4. depepanbHbI 3akoH "O npokypaTtype Poccuiickonn ®epepaumm”, B TOM YUCTIE U MOMOXEHUS NMYHKTA
2 ero ctaTtbu 5, He NpegycMmaTpmBaeT KakMe-rnmbo KOHKPETHbIE OCHOBAHUA AMs OrpaHUYEeHNst BbiTEKAOLLEro
n3 cratbm 24 (4actb 2) KoHcTuTyumm Poccuinckon Pepepauumn npaBa rpaxpgaHWHa Ha nonydyeHue
cobvpaemMori opraHamym nNpoKypaTypbl WH(OPMaLUW, HENoCpPencTBEHHO 3aTparvBalfollen ero npaea U
cBoboabl. 310 0OYCrnoBNeHo, B YAacTHOCTM, MpeaMeToOM PerynupoBaHMs Kak HasBaHHoro ®epgeparnbHOro
3aKkoHa B LUernoM, onpegenstwouwero cornacHo cratbe 129 KoHctutyuumn Poccuiickon ®epepauuu
MOMTHOMOYMSI, OpraHn3aLuMio U NOpPSAOK OesATEeNnbHOCTU npokypaTypbl Poccuiickon ®epepaunn, Tak U ero
cTtatbu 5, OpMynMpyOLLEN NULb HEKOTOPbIE FapaHTUM HEe3aBUCUMMOCTWU MpoKypaTypbl. Kpome TOro, B
OaHHoM PefepanibHOM 3aKOHE He 3akpenneHbl npoueaypbl 06LeHaA30pHON OeATENbHOCTU NPOKYpaTypbl U
He NpefycMaTpuBalOTCH rapaHTUKU NpaB TeX NUL, B OTHOLLEHWUM KOTOPbIX OCYLLECTBISETCS BO3MOXEHHbIN Ha
NpoKypaTypy Haa30p 3a UCMOSTHEHNEM 3aKOHOB.

[MoaToMy M B YacTW YCTaHOBMEHWS OrpaHWYeHWi MpaBa rpaxgaaHuHa Ha nonydyeHwe cobupaemon
opraHamu npokKypaTypbl MHOpMauun, HenocpeacTBEHHO 3aTparvBaroller ero npasa u cBobodbl,
OencTByloT apyrme depepanbHble 3akoHbl, B Tom uucne K Poccuickon ®epgepauun, YIMK PCOCP,
depepanbHbil  3akoH  "OO  onepaTMBHO-PO3bICKHON  AeATenbHOCTM',  obecneymBaloliMe  OXpaHy
rocy4apCTBEHHOWN TalHbl, CBEAEHWUIA O YACTHOWM XW3HW, @ Takke KOH(UAEHUMANbHbIX CBEAEHWIN, CBA3AHHbLIX
CO cryebHoW, KoMMep4eckor, NpodecCnoHanbLHON 1 N30bpeTaTenbCKo 4eATENBHOCTBIO.

Bca uHas vHdopmauusa, B TOM 4ucrie nonydeHHasi npyv OCYLEeCTBMEHUM OpraHamu MNpoKypaTypbl
Haa3opa 3a UCMONHEeHMEM 3aKoHOB, KoTopad, ucxoad u3 KoHctutyumm Poccuiickon depepaunn u
deneparnbHbiX 3aKOHOB, HE MOXET ObiTb OTHECEeHa K CBeOEeHUSM OrpaHuMYeHHOro [ocTyna, B Cuny
HenocpeacTBEHHOro gencteust cratbh 24 (Yactb 2) KoHctutyuum Poccuiickon ®epepauumn gormkHa ObiTb
OOCTyMNHa rpaxaaHuHy, ecrnim cobpaHHble JOKYMEHThI M MaTepuarnbl 3aTparMBaroT ero npaea u ceobogpl, a
3aKoHogarternb He npegycMaTtpuBaeT cneumanbHbIi NPaBoOBOW CTaTyCc Takon MHOpPMaLmMM B COOTBETCTBUM C
KOHCTUTYLMOHHBIMM NMPUHUUNaMK, OBOCHOBLIBAKOLWMMN HEODXOOUMMOCTb M COpa3MepHOCTb ee ocobon
3aLUTHI.

5. MNMonoxeHune nyHkTa 2 ctatbh 5 ®eanepanbHoro 3akoHa "O npokypaTtype Poccunckon denepaunn’,
COrnacHoO KOTOPOMY MpPOKYpop W crnefoBaTtenb He 00si3aHbl NpegocTaBnsATb koMy Obl TO HM Obino Ans
03HaKOMIIEHNS HaxXOOsLMecs B WX MNPOM3BOACTBE MaTtepuarnbl MHA4Ye Kak B CNy4vasix W Mnopsiake,
npenycMoTpeHHbIX dhedepanbHbiM 3aKOHOAATENBCTBOM (T.€. befepanbHbIMU 3aKoHaMK), paccMaTpuBaeTCs
B NPaBONPUMEHUTENBHOM NPaKTMKE Kak pacnpoCTpaHSIOLWEECS U Ha PEryNUMPoOBaHNe OTHOLLEHMWI MO NoBoay
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npeaocTaBneHns rpaxgaHam wnHdopMaumm, HenocpenCcTBEHHO 3aTparvBarolen mx npasa U cBobodbl.
VMIMEHHO MNO3TOMY OHO MOANEXUT oueHke KoHcTuTyumoHHbiM Cygom Poccuiickon ®epepaumm € TOUKM
3PEHUSA KOHCTUTYLMOHHBLIX LiEeNen W NPUHLMMNOB, KOTOpble AOSMKHbI YYUTLIBATLCS 3akoHoZaTesriem npwu
BBEAEHUN OrPaHUYEHUA KOHCTUTYLIMOHHBLIX MpaB M CBOOOA, B TOM YMCIE CBS3aHHbLIX CO CneumnanbHbIM
NpaBoOBbIM CTAaTyCOM COOTBETCTBYHOLLEN UHpopMaumm (cTaTbs 24, YacTb 2; cTaTbs 29, yacTb 4; ctatba 55,
yacTb 3, KoHcTtuTyummn Poccuiickon ®egepauun).

Mo 6ykBanbHOMY cMbIciy nyHkTa 2 ctaTbm 5 ®degepanpHoro 3akoHa "O npokypatype Poccunckon
denepaumun”, rpaxgaHnH MOXeT OblTb MNOMHOCTHLIO NULLIEH AOCTYNa K N0GbIM 3aTparMeaoLLMM ero npasa u
cBoboabl CBeAeHUsAM, He SABNALWMMCH KoHduaeHuuansHeiMKu, 6e3 ydeTa Kak KOHCTUTYLIMOHHO
npu3HaBaemMon Lenu Takoro orpaHnYeHus], Tak u ero AonyCTumbIX Nnpeaenos. TeM cambiM OTpULLaeTCs Kakasi
Obl TO HU 6bINO 00s3aHHOCTb [LOMKHOCTHBIX MWL, NPOKypaTypbl, KoTopas obecneuvMBana 6bl npaBo
rpaxgaHnHa Ha O3HaKOMIIEHVE C MaTepuanamu NpoBOAUMbIX B MopsgKke Hag3opa MPOKYPOPCKUX MPOBEPOK
(0o wux 3aBepweHns). OTCyTCTBME Ke KOPPECMOHAMPYHWLWEN MpaBy rpaxgaHnHa o653aHHOCTU
rocyapCTBEHHbIX OPraHOB HE MOXET He NMPMBOANUTL K YMareHuto NpaBa Kak TakoBOro, YTO COrMacHo ctatbe
55 (yacTb 2) KoHcTuTyumm Poccuiickon degepaumm aBnseTcs HegonyCcTuMbIM.

OcnapuBaemoe nonoxeHuwe nyHkTa 2 cratbk 5 degepanbHoro 3akoHa "O npokypatype Poccuiickoi
depepauymun” No cyLecTBy UCKNIOYAET HanMume 3aKOHHbIX OCHOBaHWW ANS YAOBMETBOPEHMS xogaTancTea
rpaxgaHnHa o6 O3HaKOMMEHUW C KacawlMMUCA €ero MaTtepvanamu npoBepokK: MpusHaBaemas WM
BO3MOXHOCTb NpedoCcTaBneHnst COOTBETCTBYIOLWLMX CBEAEHUN "B Cryyasx W Mnopsake, NpeaycMOTPEHHbIX
degepanbHbIM 3aKkoHOAATENbCTBOM" MOXeET ObiTb peanv3oBaHa Ha OCHOBE AEVCTBYIOLLEro perynupoBaHms
N NPUMEHNTENBHO K MaTepmanam HaxogsaLmnxcst B NpOM3BOACTBE CrieAoBaTeNs n NpoKypopa YronoBHbIX
aen B cootBeTctBUM ¢ YK PCOCP, B OTHOLWEHMM e HaO30pHbIX NMPOBEPOK Takue criydanm M Nopsigok
3aKOHOM He YCTaHOBIIEHbI.

PexuM orpaHuuyeHunii ana goctyna K uHdopmauuu, cobvpaemoil B Xoae HaO30opHOW NPOBEpKH,
BBOAMMbIV OcrapuBaembiM MOSIOXKEHUEM, SIBNSieTCH Gornee XeCcTKMM Mo CpaBHEHWU He Tosbko ¢ YIK
PC®CP, HO ¥ C Hopmamu, PerynupylowuMy onepaTMBHO-PO3bICKHYIO AeSTeNnbHOCTb, rae AonyckaeTtcs
HenpeaoCTaBrneHne rpaxgaHuHy Nullb TeX 3aTparvBalolmMx ero npasa U cBO6OAbI CBEAEHWI, KOTopble
NpU3HaHbl 3aKOHOM He MoAnexaluMn pasrnalleHuto.

6. OTcyTCcTBME 3aKpenneHHbIX 3aKOHOM OCHOBaHWW, MpU HamMyun KOTOPbIX OpraHbl NPOKypaTypbl
BrpaBe OTKa3aTb rpaXgaHWHy B O3HAKOMJSIEHUW C HEMOCPEACTBEHHO 3aTparvBallUMK €ro npasa WU
cBoboabl MatepuanamMyM Haa3opHbIX MPOBEPOK, COOTBETCTBEHHO WUCKIIOYAET U BO3MOXHOCTb MPOBEPKM B
cyaebHOM MnopsigKke 3aKOHHOCTM CaMOro oTkasa. VIMEHHO Takow CMbICI NpuaaeTcs MOMOXEHWUIO MyHKTa 2
ctatbh 5 depepanbHoro 3akoHa "O npokypaType Poccuiickon  ®epepaumm"  CnoOXMBLUEWCS
NpaBoONPUMEHUTENBHOW NPaKTUKOW, YTO NOATBEPXKAAETCA BCEMU COCTOSABLUMMMICS MO xanobam rpaxgaHuHa
B.A.KexmaHa peLueHusamMu, NpUHSATBIMK Kak opraHamu nNpoKypaTypbl, Tak U cyaaMu.

MockonbKy B HacTosiLee BpeMsi 3aKkOHOA4ATENbHO He 3aKpemnseHbl HU CPOKW, HW NpoLeaypbl MPOBEPOK,
OCyLLEeCTBMASEMbIX OpraHaMu NpoKypaTypbl B NOPSAKe Haa3opa, 3alimMTa HenoCcpeACTBEHHO 3aTparMBaeMbixX
TakMMu npoBepkamu npas rpaxgaH, TeM bonee, gomkHa peanbHO obecneumBaTtbca npaBocyanem. NHave
HapyLlaeTcs He TONbKO KOHCTUTYLIMOHHOE MpaBO Ha AOCTYM K MHAOPMaLMu, HO U KOHCTUTYLIMOHHOE NpaBo
Ha cygebHylo 3awuTy, a Takke He BbINOMHAeTCs 065S3aHHOCTL roCyAapcTBa CrneaoBaTb YCTAaHOBMEHHBLIM
KoHctutyumen Poccuiickon ®epgepaunun, ee ctatbsamu 18, 23 (vactb 1), 24 (4actb 2), 29 (vacTb 4), 45, 46
(yacth 1 1 2) u 55 (4yactb 3), uensm u TpeboBaHMAM NpUM BBEOEHUM BO3MOXHbIX OrpaHWYeHWn
KOHCTUTYLIMOHHbIX NpaB U cBoboj 1 co3gaBaTb HEOOX0AMMblE MEXaHU3Mbl MX FOCYAapCTBEHHOW OXpaHbl OT
HeoBOCHOBaHHbIX BTOPXXEHWIA.

Takum 06pa3oM, 40 NPUHATUA dedepanbHOro 3akoHa, KOTopbI Mor Obl yperynupoaTtb npouenypy
NpoBEepoOK nNpWM OCYLWECTBNEHNM MPOKYPOPCKOro Haas3opa 3a MWCMOMHEHMEM 3aKOHOB, B 4YacCTHOCTU
NpeayCcMOTPETb rapaHTUM MpaB JIMYHOCTM, B TOM 4YMCNe MpaBa, BbITEKAWOLWEro M3 cratbu 24 (4actb 2)
KoHctuTtyuumn Poccuiickon ®egepaumu, 1 ero gonyctuMble orpaHnyeHms B cpepe NpoKypopcKoro Hag3opa,
OfHO NWLWb NOMoXeHue NyHKTa 2 ctatbk 5 PegepanbHoro 3akoHa "O npokypaTtype Poccuiickon degepaummn”
HE MOXET CIY>XUTb OCHOBAHMEM [J151 OTKa3a B NPEeAOCTaBMNEHUMN IPaXXAaHMHY BO3MOXHOCTM O3HAKOMUTBLCA C
HEeNoCcpeaCTBEHHO 3aTparMBaloLLMMKU ero npaea u ceBoboapl MaTepmnanamm NpoKypopCKMX MPOBEPOK, - B CUIY
yactTu 4eTBepTom cTatbnm 79 depepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHctutyumoHHom Cyge
Poccuiickon ®epepauuun” n ncxona ns npaBosomn nosuumu, ccpopmynupoBaHHon KoHCTUTYLUOHHBIM Cyaom
Poccuiickon ®eaepaumm B HacTosleM MocTaHOBNEHUN, orpaHMdeHre npasa, BblTeKaloLwero u3 craton 24
(yactb 2) KoHctutyuum Poccuiickon ®epepauumn, OONYCTUMO NULb B COOTBETCTBUMM C beaepanbHbIMU
3aKoHaMK, YCTaHaBNMBAKOLWMMMK ChelManbHbli NPaBoOBOM CTATyC He noanexailen pacrnpocTpaHeHuto
nUHpopmaumm, obycrnoBneHHbIn ee cogepxaHueM. [pyu 3TOM BO BCAKOM Cryvae Kaxaomy AOfKHa ObiTb
obecneyeHa 3awuTa JaHHOro npaea B cCyde, a cyd He MoxeT ObiTb NUWeH BO3MOXHOCTW OnpeaensTb,



060CHOBaHHO 1 MO CYLLECTBY NPU3HaHME TEX UIN UHbIX CBEAEHWUI He MoAeXalUMMy PpacnpoCTpaHEHUIO.

Mcxooa n3s n3noxeHHOro U pykoBOACTBYSICb YacTsIMU NEPBOM M BTOPOW cTaTbh 71, cTaTbammn 72, 74,
75, 79 n 100 depepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHcTtutyumoHHom Cyae Poccunckonm
depepauyun”, KoHctutyumonHeii Cyg Poccuinckon denepaumm

NOCTaHOBUIT.

1. MpunsHaTb He cooTBeTcTBYOWUM KOoHCTUTYLMK Poccuiickon ®enepaunn, ee ctatbsam 24 (4actb 2),
29 (vactb 4), 45, 46 (yactm 1 1 2) n 55 (yactn 2 un 3), nyHkT 2 cTtatbm 5 dPepepanbHoro 3akoHa "O
npokypatype Poccuitickon ®egepauun” NOCTOMbKY, MNOCKOMbKY MO CMbICNY, MpuaaBaeMoMy emy
NpaBoNpPUMEHNTENBHON MPaKTUKOW, OH BO BCEX Cryyasdx MpMBOAMT K OTKady opraHamu MpokypaTypbl B
nNpegocTaBneHnn rpaxaaHvHy Anst 03HaKOMIIEHWS MaTepuarioB, HEMOCPEACTBEHHO 3aTparvBaltoux ero
npaea u ceoboabl, 6€3 NpegyCMOTPEHHbIX 3aKOHOM HaAfnexallnx OCHOBaHWW, CBA3aHHbIX C cogepXXaHuem
yKa3aHHbIX MaTepuarnos, 1 NPenATCTBYET TEM CaMblM CyaAebHOM npoBepke 060CHOBAHHOCTM TaKoro oTkasa.

2. lNpusHatb He npotmBopevawmm KoHcTuTyumm Poccuiickon Pegepaumm nNyHKT 2 ctatbun 5
depepanbHoro 3akoHa "O npokypatype Poccuickon ®egepauunmn” MNOCTONbKY, MNOCKOMbKY, SBMSSICb
rapaHTMen OT HegonyCcTUMOro BMellaTenbCTBa B AEATENbHOCTb OpraHoB MNpoKypaTypbl Poccuinckon
depnepaumu, oH ocBobOXaaeT NPoKypopa u cnegoBaTens OT 06543aHHOCTU AaBaTb Kakme-nmbo obbsacHeHUus
MO CYLLECTBY Haxo4saLWMUXCca B UX NPOM3BOACTBE AeN M MaTepuaroB, a Takke NpegocTasnsaTb X KOMY Obl TO
HY BbINo A8 03HAKOMIEHUS, eCny 3TUM HE HapyLLaeTCs BbiTekarwLlee U3 ctatbl 24 (4actb 2) KoHcTUTyumm
Poccuinckon ®egepauum npasBo, OrpaHWYeHWs KOTOPOro BO3MOXHbI NUWb MAPU WX  Haanexallem
yCcTaHoBNeHun doegepanbHbiM 3aKOHOM.

3. Hacrtosiwee NMocTtaHOBNEHNE SBNSIETCA OKOHYATENMbHbIM, HE NOANEXUT 00XanoBaHuo, BCTynaeT B
cuny HemMmepnneHHo nocrie ero nposoarialleHund, ,El,eIZCTByeT HenocpeaACTBeHHO WU He Tpe6yeT
noareepXxaeHuna gpyruMmm opraHamm n JOJmKHOCTHbIMU nnlamMmu.

4. [eno rpaxgaHvHa bB.A.KexmaHa, B KOTOpOM nyHKT 2 cTaTbm 5 ®epepanbHoro 3akoHa "O
npokypatype Poccuiickon ®egepauun” 6bin npumeHeH B HapyweHue KoHcTuTyuum Poccuinckon
degepaumn, NOANEXUT NEPECMOTPY B YCTAHOBIIEHHOM 3aKOHOM nopsigke, ¢ Tem 4Tobbl Gbino obecneveHo -
€Cnu Ans 9TOro HeT ApPYrMx NPensTCTBUNA, KPOME YCTPaHEHHbIX HacTosWwmMM [ocTaHOBNEHNEM, - ero npaso,
BblTekatoLee 13 ctatbu 24 (Yactb 2) KoHcTutyumnm Poccuinckon ®egepaumn.

5. CornacHo cTtatbe 78 ®epepanbHOro KOHCTUTYLMOHHOro 3akoHa "O KoHcTutyuuoHHom Cyae
Poccuiickon ®epepaummn” Hactoswee ocTtaHoBNEHNE NOANEXUT He3ameaMTENbHOMY OnybnmnkoBaHuoo B
"CobpaHumn 3akoHogaTtenbcTBa Poccuiickon degepaunn” n "Poccuiickon rasete". NocTtaHoBneHMe OOMKHO
6bITb onybnmMkoBaHo Takke B "BecTHuke KoHctutyumnoHHoro Cyaa Poccuiickon ®epepaunn’.

MpencepatenscTBYOWMN -
cyaps KoHctutyuuoHHoro Cyaa
Poccuiickon ®egepauun
H.B.Butpyka
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