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NMOCTAHOBJIEHUE

KOHCTUTYLMOHHOIO CYQA POCCUANCKOW ®EQEPALIUA

no geny O NpOBEpPKE KOHCTUTYLMOHHOCTWU MOSIOXKEHWIN YacTu NepBOK cTaTbh 47 M YacTu BTOPOW cTaTbu 51
YronosHo-npoveccyanbHoro kogekca PCOCP B cBasu ¢ xxanobon rpaxxgaHuHa B./.MacnoBa

ropoa MockBa 27 wioHga 2000 ropa

KoHcTuTyumoHHbin Cya Poccuiickon ®epgepaumm B coctaBe npeacenatenscrytowiero O.N.TuyHosa,
cynen H.C.bonpapsa, H.B.Butpyka, [.A.l'agxueBa, A.J1.KoHoHoBa, T.I.MopuwakoBon, A.A.Cnuebl,
b.C.063eeBa, B.[.ApocnaBueBa,

C y4yactmem npegcraButenda rpaxgaHuHa B.M.Macnosa - agBokata b.B.['py3ga, NOCTOSiHHOro
npeactasutens ocygapcteeHHon Qymbl B KoHctutyumoHHom Cyae Poccunckon ®epepaunn B.B.Jlasapesa
n npegctasutens Coseta Pegepaumnu - agsokata A.J1.KnenveHosa,

pykoBoAcCTBysACb cTaTben 125 (yactb 4) KoHctuTyuum Poccuinckon Pegepaummn, nyHKTOM 3 4actu
nepBon, YacTsIMU BTOPOWN 1 TPETbEW CTaTbM 3, NYHKTOM 3 YacTu BTOPOM cTaTbn 22, ctatbsamu 36, 96, 97 1 99
depepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHctutyuunoHHom Cyae Poccuiickon depepauummn’,

paccMOTpPEr B OTKPLITOM 3aceaHuun AeNo O NMPOBEPKE KOHCTUTYLIMOHHOCTM MOSIOXKEHUA YacTn NEPBOM
ctatbu 47 v yactm BTopon ctaten 51 YK PCOCP.

MoBogoM K paccmoTpeHuio derna siBUnacb anoba rpaxgaHuHa B.M.MacnoBa Ha HapylueHue ero
KOHCTUTYLIMOHHbIX NpaB yka3aHHbIMK nonoxeHuamu YK PCOCP.

3acnywas coobuweHue cygpu-goknagdvka A.J1.KoHoHOBa, 06bACHEHMS npeacTaBuTeNnent CTOPOH,
BbICTYMNMNEHMA MNpurnaleHHblx B 3acedaHue cydbu BepxosHoro Cyga Poccunckon ®degepauun
C.A.PasymoBa, a Takke npeactasutenen: oT [eHepanbHOM npokypatypbl Poccuickon ®egepaumu
A.lN.KopoTkoBa, oT MuHucTepcTBa BHYTpeHHUX aen Poccunckon ®epepauun - b.A.MaBpunoBa, nccrnegoeas
npeacTaBneHHble JOKYMEHTbI U UHble maTtepuanel, KoHcTuTyumoHHbin Cya Poccuiickon ®egepaumm

yCTaHOBUIT.

1. Kak crnepyet 13 xanobbl, 2 okta0pa 1997 roga B pamkax paccrnefoBaHusi No YrorioBHOMY Jeny,
BO30OY)XAEHHOMY MO Mpu3Hakam MPecTynneHnsi, npegycMoTpeHHoro cTatbenn 163 YK Poccuiickon
depepauyuu, cnepcteeHHbIMM opraHamu npu YB[ ropoga CaHkr-lNeTepbypra u JleHuHrpagckon obnactu
Obin npom3BedeH OObICK MO MeCTy XuTenbcTBa rpaxgaHuHa B.M.Macnosa, nocne 4ero oOH Obin
NPUHYOUTENbHO OOCTaBMEH B perMoHarnbHoOe ynpasneHve no 6opbbe ¢ opraHM3oBaHHOW MPECTYMHOCTLIO,
roe yoepxuBarncsi 6onee 16 yacoB. 3a 3TO BpemMsi B OTHOLUEHWW Hero Oblnl MpoBedeH psid Apyrux
CNeACTBEHHbIX AEWCTBUM - OMO3HaHWe, AONPOC B KAYeCTBE CBMAETENS, O4YHas CTaBka.

B ortBeT Ha xopaTanctBo B.M.MacnoBa 06 obecnevyeHun nomowiM agBokaTa (3awuTHMKA)
cnegoBaTerb pas3bsCHUIT €My, YTO B COOTBETCTBUM C YacTbto nepson ctatbu 47 YK PCOCP Takas nomollb
npeaocTaBnsieTcsl TONbko O6BMHAEMOMY - C MOMEHTa NpeabsBrneHuss 06BUHEHMA U NOOO3PEBAEMOMY - C
MOMeHTa 0ObsBNEHUA emy MNpOoTOKoNa 3ajepXXaHus WM MOCTaHOBMNEHUS O NPUMEHEHUU K HEMY Mepbl
npeceyeHns B BuAae 3akNOYeHUs nof CTpaxy, a nockornbky B.M.Macnos B AaHHbII MOMEHT MO CBOEMY
npoweccyanbHOMY MNOMOXEHUI0 SBNAETCA cBuaeTenem, ero npocbba He MoxeT 6biTb YAOBMETBOPEHA.
MpoTokon xe o 3agep)aHun B kKavyecTBe Nofo3peBaemoro 6bin 06bsasneH B.M.MacnoBy nocrnie Toro, kak oH
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yXKe AnuTenbHoe BpeMmsi Haxogurcs B MOMOXEeHUU (pakTUYecku 3agepXaHHOro U B OTHOLLUEHUUN Hero Obinn
npoeegeHbl Orno3HaHne, Aonpoc B Ka4YecTBe cBMaeTeNnd U 0O4Hada CcTaBKa.

Mocne npegbsieneHus B.M.MacnoBy 0OGBWHEHMSI OCYLLUECTBASOWUA €ro 3awmTy afBoKaT 3asiBUIl
XodaTtancTBo 06 O3HAKOMSIEHMM C MPOTOKOMaMW CIEeACTBEHHbIX OENCTBUA, NMPOBEAEHHbLIX C Yy4acTUEM
B.M.MacnoBa go npusHaHus ero nogo3peBaeMbiM, B YeM eMy BbIfio OTKa3aHo, TakK XXe Kak 1 B NPON3BOACTBE
BbIMMCOK M3 MaTepuanoB, NPeaoCTaBMEHHbIX ANS O3HAKOMIIEHMSI, HA TOM OCHOBaHWW, YTO, MO MHEHWUIO
cneposartens, B cuny 4vactu BTopon ctatem 51 YINK PCOCP atn npaBa 3aWwMTHUK MOXET peann3oBaTtb
TNULLb NOCIE OKOHYaHUs CreacTBUS.

Henctens cneposaTtens HeogHoKpaTHO obGxanoBanuck B.W.MacnoebiM 1 ero 3awuTHUKOM B
NPoKypaTypy u Cyd, KOTopble, OOHAKO, HE YCMOTPENN B HUX Kakux-nmbo HapyweHuni npasa B.A.Macnosa
nonb30BaTbCA MOMOLLBI afBoKaTa (3aliMTHMKA) C MOMEHTa 3adepXKaHus. TOMbKO Nnocre pacCcMOTpeHus
CYyAOM KaCCauUMOHHOW MHCTaHUuM nx TpeboBaHUA B YacTW, Kacalolencs NpUMEHEHNs YacTu BTOPOW CTaTbu
51 YTK PCOCP, 6binv yaooBNeTBOPEHLI: MPU3HAH HE3aKOHHbIM OTKa3 3alUTHUKY B NMpefocTaBneHun Ans
03HAKOMJIEHNSI MPOTOKOSIOB CMNEACTBEHHbIX OEWCTBUNA, NPOBEOEHHbIX C y4acTMeM ero noAsalluMTHOro, U B
NPOU3BOACTBE BbINMUCOK M3 NpoLeccyarnbHbIX JOKYMEHTOB.

MpaxpaHnH B.W.MacnoB, nonarasi, 4To €ro KOHCTUTYLMOHHbIM MNpaBaM B YrofloBHOM MpoLecce
NMPUYMHEH HEBOCMONMHUMbIN yLIepd, NOCKOMbKY OHW CBOEBPEMEHHO He Bblnn peann3oBaHbl Ha BaXHOW ANS
3alWmMTbl CTaguM YronoBHOro npouecca, obpatuncsa B KoHcTutyumoHHbln Cyg Poccuinckon ®egepauun ¢
npocbbor NpoBepUTb KOHCTUTYLIMOHHOCTE MNPUMEHEHHbIX B ero gene nonoxeHun YIMK PCOCP, kak
npoTusBopeyvalwimx cratbam 45 (yactb 2), 48 (yactm 1 n 2) n 55 (vactb 3) KoHctutyumm Poccuiickon
degepaumm.

Takum obpasom, NpPeaMeTOM PacCMOTPEHMS MO HacTodAWweMmy Aeny SIBASTCA MOMOXEHUs YacTu
nepsoin ctatbn 47 YK PCOCP, koTopble AoMycKaloT 3alUTHUKA K y4acTuio B Aene ¢ MOMeHTa 00 bsIBIEHMs
nvuy, Nogo3peBaeMOMy B COBEpPLUEHUU MPECTYMNIEeHWsi, NPOTOoKoNna 3agepXaHus NMbo MOCTaHOBMEHUsSI O
NPMMEHEHUN 00 NpeabsBrneHns obBMHEHMS Mepbl MPecevYeHuss B BUAE 3aKMOYEHUSA NOA CTpaxy; a Takke
nonoxeHns yactu sTopon ctaten 51 YINK PCOCP, koTopble TONKyTCA NPaBONpPUMEHNTENBHOW NPakTUKon
KaKk He npegocTaBrsiowmMe 3awMTHUKY A0 OKOHYaHMs paccnefoBaHus No Aeny npasBo 3HAKOMUTBLCSA C
NPOTOKONamMn CNeACTBEHHbIX OEWCTBUN, NPOU3BEAEHHbIX C y4acTMeM ero MoA3aluMTHOro O TOro, Kak OH
ObIn NpM3HaH Nogo3peBaeMbIM, U AOKYMEHTaMU, KOTOpble NpeabsaBnsnucb NMbo AOMKHbI NpeabABAATHCA
nogo3peBaemMoMy W OBBMHSEMOMY, WM MUCKMNOYalLwme MpaBO BbIMMCbIBAaTb HeobxoduMble CBEAEeHWUS U3
mMaTepuanos, C KOTOPbIMMK 3aLUTHUK Bblfl O3HaKOMIEH.

2. KoHctutyums Poccuiickon ®epepauun, rapaHTUpys rocydapCTBEHHYHO 3awuTy npaB v cBobopg
yenoBeka W rpaxaaHuHa (ctatbq 2; ctaTtbha 45, yacTb 1), npegocTaBnNAeT KaXxaoMy npaBo Ha MonyyvyeHue
KBanmdpuuupoBaHHON topuandeckor nomoLm (ctatbs 48, yactb 1) n, KpoMe TOro, NPSMO nNpegycmMaTpuBaeT,
YTO "KaObl 3afepXKaHHbIN, 3aKMHYEHHBIN Mo CTpaxy, OOBUHAEMBIV B COBEPLUEHUN NPECTYNIEHNS UMeEeT
NpaBoO MONb30BaTbCA MOMOLLBID afBokaTa (3alWwuTHMKA) C MOMEHTa COOTBETCTBEHHO 3ajepKaHus,
3aKmMYeHWs NoA CTpaxy nnu npeabsasneHns obBmHeHns" (ctatbd 48, yacTb 2).

3akpennsas 3TO NpaBo kak HenocpeAcTBeHHO Aevicteytowiee, KoHctutyums Poccuickon depepaumm
He CBsi3blBaeT MpegoCTaBreHne MOMOLWM afjBokaTa (3awuTHuKa) € dopMarnbHbIM NPU3HaAHWEM nuua
nogo3peBaeMbiM NGO OOBUHSIEMbIM, @ CrNegoBaTesNibHO, U C MOMEHTOM MPUHATMS OpraHoM AO3HaHus,
CrneacTBUS UNW MPOKypaTypbl Kakoro-nmbo mnpoueccyanbHOro akta, M He HagensieT deaepanbHoro
3akoHofaTerns npaBoM ycTaHaBnNMBaTb OrpaHNYUTENbHBIE YCIOBUSA €ro peanusaunu.

Hopma ctatbm 48 (4actb 2) KoHctutyuum Poccuiickon depepaumu onpefeneHHo ykasbiBaeT Ha
CYLLHOCTHbIE MPU3HAKKN, XapaKTepusyoLmne akTnyeckoe NooXeHne nuua Kak HyxaatoLerocs B NpaBoBon
noMoLWM B CUITy TOro, YTO €ro KOHCTUTYLMOHHble NpaBa, MNpexae Bcero Ha cBobody M JNUYHYHO
HEMPUMKOCHOBEHHOCTb, OrpPaHU4YeHbl, B TOM 4uCIie B CBSI3M C YrOfIOBHbIM MpecnefoBaHMEM B LEnsax
YCTaAHOBMEHUS €ro BMHOBHOCTWU. [109TOMY KOHCTUTYLIMOHHOE MNpaBO MONb30BaTbCsl MOMOLLLID aaBokaTta
(3aWMTHNKA) BO3HUKAET Y KOHKPETHOrO Nnuua C TOro MOMEHTA, Korga orpaHuMyeHne ero rnpaeB CTaHOBUTCSH
peanbHbIM.

Mo 6ykBanbHOMY CMbICIY MOJOXEHUN, 3aKpensieHHbIX B cTaThax 2, 45 n 48 KoHctutyuun Poccuiickon
denepaumun, nNpaBo Ha nNonyyYeHWe OPUANYECKON MNOMOLLM aABoKaTa rapaHTUPYeTCs Kaxaomy nuuy
He3aBUCMMO OT ero hopmarbHOro npoLieccyansHoOro crtatyca, B TOM YnUcrne OT NPU3HaHus 3agepXaHHbIM U
nogo3peBaeMbiM, €Cfiv YyNpaBOMOYEHHLIMW OpraHaMmn BriacTU B OTHOLUEHWW 3TOro nuua MNpeanpuHATHI
Mepbl, KOTOPbIMW pearnbHO OrpaHu4MBaloTCs csoboda M NMYHas HEeNnpPUKOCHOBEHHOCTb, BKMoyas csoboay
nepeaBwxeHus, - yaepxaHue oduunanbHbIMM BRacTsMU, NPUHYAUTENbHBIA NPUBOL UMW OOCTaBneHne B
OopraHbl AO3HaHWUSA U CNEeAcTBUS, cogepxaHue B n3onsdumm 6e3 kakmx-nmbo KOHTaKTOB, a Takke kakue-nubo



VHble OeNCTBUS, CYyLLEeCTBEHHO OrpaHMyYnBatoLLmMe cBOGOAY U MUYHYO HEMPUKOCHOBEHHOCTD.

B npotmBopeune ¢ TpedoBaHuamu ctaten 48 KoHctutyumm Poccunckon ®egepauum ocnapvBaemMble
nonoXxexusi Yactu nepeomn crtatbn 47 YINK PCOCP npenatcTByoT peanusaumm npaesa Ha NoMoLLb agBokaTta
(3awmTHUKA), Jonyckad ee He C MOMeHTa aKTUYeCcKoro 3adepXaHws nuvua, MNOo403peBaeMoro B
COBEpLUEHUN MPECTYNIEHNsi, @ NUWb C MOMEHTa OObLSABNEHWS €My OpraHamMu [O3HaHWs WU CreacTBus
npoTOKONa 3aepXXaHus UM NocTaHoBrneHMs 06 apecTe, B pe3ynbTaTe Yero peanv3auus npasa Ha 3aluTty
W npaBa Nonb30BaTbCH MOMOLLbLI0 aABoKaTa (3alUUTHMKA) CTABUTCS B 3aBMCUMOCTb OT YCMOTPEHUSA 3TUX
OpraHos.

Takoe ycMOTpeHue OTKpbiBaeT BO3MOXHOCTb AN HE4OMYCTUMbIX MPOM3BOSIbHbLIX BMNACTHLIX 4ENCTBUN
B OTHOLWIEHWM §uua, YbWM KOHCTUTYLMOHHbIE npaBa W cBOOOAbI OrpaHUYMBalOTCS, YTO HEe TONbKO
NPOTUBOPEYUT MpMHLUMNAM cBOGOObI M JINYHOW HENPUKOCHOBEHHOCTM (cTaTbs 22, yacTb 1, KoHcTutyuum
Poccuinckon ®egepauun), HO M ymanseT JOCTOMHCTBO FIMYHOCTM Kak OCHOBY MPU3HAHWUSI U YBAXKEHUS ee
npae u ceobop (ctatbs 21, yacTtb 1, KoHcTuTyummn Poccuiickon ®egepauun).

3. BakpenneHHoe B cTaTbe 48 (YacTb 2) KoHcTutyumm Poccuinckorn ®egepauny npaBo Nosib30BaThCs
MOMOLLBbI afBoKaTa (3aliMTHMKA) ABNAETCA KOHKpeTm3auumeln Gonee obwero npaea, npedyCMOTPEHHOro
YacTblo 1 TOMW e cTaTbW, - MpaBa KaXAoro Ha nonyyeHue KBanuduuMpOBaHHON HOPUONYECKON MOMOLLM
(noctaHoBnexue KoHctutyumoHHoro Cypa Poccuiickon ®epepaumm oT 28 aHBapsa 1997 roga no geny o
npoBepKe KOHCTUTYLMOHHOCTU YacTu YeTBepton ctatbn 47 YIK PCOCP). MNoatomy ctatbsa 48 (4actb 2)
KoHctutyuun Poccuiickon ®egepauun, OONOMNHUTENbHO rapaHTupylowas 3awmTty OT HeoBOCHOBaHHbIX
OorpaHM4YeHnin NpeaycmMoTpeHHoro ctatben 22 KoHctutyumm Poccuiickon ®egepaummn npasa Ha csoboay u
FINYHYIO  HEMNpUMKOCHOBEHHOCTb, He  MOXeT TOMKOBaTbCA KaK OrpaHuuMBarolias npaBo  Ha
KBanMUUUPOBaHHYO OPNAMYECKY0 MOMOLLb agBokaTa - Takas NoMollb AOkHa OblTb nNpegocTaBneHa
KaxgoMmy nvuy, B TOM 4uWCfle B paMKax YrorioBHOro npecrnefoBaHus B nobbix ero dopmax. WHoe
nctonkoaHne ObiNo  Obl  ymManeHunem  KOHCTMTYUMOHHOTO  MpaBa  Kaxgoro Ha  nonyyeHue
KBanMduUUPOBaHHOM OpPUANYECKOA MNOMOLLM, KOTOpOE He MOXeT OblTb OrpaHMYeHO HU Mpu  KaKux
obcTodATenbCcTBax, U nNpotuBopeymnsio Obl ctatbsiM 55 (yactb 3) u 56 (Yactb 3) KoHcTutyumm Poccuinckon
depepauymu (noctaHoBneHne KoHctutyumoHHoro Cyga Poccwuiickon ®epepaumm ot 27 mapta 1996 roga no
Aeny o NpoBepke KOHCTUTYUMOHHOCTK cTaten 1 n 21 3akoHa Poccunckon ®egepaumm "O rocygapCTBeHHOM
TanHe").

IMoCKOMbKY KOHCTUTYLIMOHHOE MPaBo Ha NOMOLb afABoKaTa (3alMTHUKA) HE MOXET ObiTb OrpaHNU4YeHo
deneparnbHbiM 3aKOHOM, TO NMPUMEHUTENBHO K ero obecneyeHnto NOHATUS "3agepxaHHbIn", "06BUHAEMbIN",
"npeabsiBneHne ob6BMHEHMA" OOMKHbI TONKOBATLCA B UX KOHCTUTYLIMOHHO-NPABOBOM, a He B MpMaaBaeMom
UM YronoBHO-MpoueccyanbHbiM kogekcom PCOCP 6ornee y3koM cmbicne. B uensix peanusaumm Ha3BaHHOMO
KOHCTUTYLIMOHHOIO npaBa HeoOXOOMMO Y4YuUTbIBaTb He TONMbKO (opMarnbHOe npoLeccyanbHoe, HO WU
dakTnyeckoe MOMOXEHWEe IfMua, B OTHOLIEHWM KOTOPOrO OCYLUECTBRSeTCs NybnmyHoe yronoBHoe
npecnegosaHue. MNMpn aToMm hakT yronoBHOro npecnefoBaHWs U, criefoBaTenbHO, HanpaBneHHas nNpoTuB
KOHKpETHOro nuua o6BMHMTENbHAst OEeATEeNbHOCTb MOryT MOATBEPXKAATbCS aKToM O BO3byxaeHuuM B
OTHOLLEHMM [AHHOrO nvua YrofoBHOro Aena, NpoBedEeHWEM B OTHOLLUEHUW HEro CrneACTBEHHbIX OENCTBUN
(obbicka, ono3HaHus, gonpoca v Ap.) U MHbIMU Mepamu, NPeanpuHMMaemMbiMU B LENsSx ero n3obnnyeHus
UNN CBUAETENbCTBYOLUMM O HanMuMM NOJO3PEHUA NPOTMB HEro (B 4YacTHOCTM, pa3bsCHEHWEM B
cooTBEeTCTBMM co cTaTtben 51 (vactb 1) KoHctutyunm Poccuinckon ®epepaumm npaBa He gaBaTb nNokasaHumn
npotMe cebs camoro). lMockonbKy TakMe OENCTBUSI HamnpaBrieHbl Ha BbISIBIIEHUE YNU4YalOWUX IULO, B
OTHOLLEHMN KOTOPOro BeAeTCsl YrofloBHOE npecrnefoBaHue, aktoB M 0B6CTOATENBCTB, €My LOIMKHA ObITh
Ge3oTnaratenbHO NpefoCcTaBneHa BO3MOXHOCTb 00OpaTUTbCS 3a MOMOLLbI0 K afBOKaTy (3alMTHUKY). Tem
caMbiM 06ecneyYnBatoTCs YCrnoBusi, MO3BOMSAOLLME STOMY NULY MONYYNUTb LOIMKHOE NPeacTaBlieHNEe O CBOUX
npaBax M 00SI3aHHOCTSIX, O BbIABUMraeMoM MNPOTMB Hero 0OBMHEHMM W, credoBaTenbHO, 3deKTUBHO
3almaThCa U rapaHTupylolwme B AanbHeWeM OT NPU3HaHUS HeJOoMYyCTUMbIMU MOMYYEHHbIX B XoAe
paccnefoBaHusa AokasaTenscTs (cTaTba 50, YacTb 2, KoHcTuTyumm Poccuiickon depepaumm).

M3noxeHHoe MNOHWMaHWEe KOHCTUTYLMOHHBIX HOPM O TMpaBe Kaxgoro npu OCYLeCTBMNEeHUU B
OTHOLLEHMN HEro YrorioBHOrO npecriefjoBaHNs Ha [OOCTYn K afBoKaTy corracyetcs Takke C HopMamu
MeXOyHapOA4HOro npaBa, B COOTBETCTBMM C KOTOpbiMM B Poccunckon ®Pegepauumn npusHawTCa U
rapaHTUMpylTcsl npaBa u cBobodbl YenoBeka W rpaxgaHuHa (ctatbsa 15, vactb 4; cratba 17, vactb 1,
KoHctuTtyuumn Poccuickon ®egepauun).

[locTyn K agBoKaTy Kak HeOTbeMIeMas rapaHTus npasa Ha 3alluuTy B Criyyae YrornoBHOro 06BUHEHUS
npeaycMoTpeH cTaTtbeit 14 MexayHapoaoHOro nakta O rpaxOaHCKUX W MOMUTUMYECKMX npasax, a Takke
cTaThAMM 5 1 6 KOHBEHLMM O 3aluMTe npaB 4YernoBeka W OCHOBHLIX CBOGO, COrMacHO KOTOPbIM KaXOomy
apecToBaHHOMY UMK 3aiepXXaHHOMY COOBLLIa0TCA He3ameaMTensHO NPUYMHBL apecTa 1 NpeabaBnsemMoe
obBuHeHMEe M obecrieuymBaeTcs MpaBo Ha GesoTnaraTenbHOE pelleHve CyAOM BOMpoca O 3aKOHHOCTU
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3afepxaHusi U crpaBeannBoe ny6nuyHoe pasbupaTenbCTBO Aena npu NpenocTaBleHMU BO3MOXHOCTU
3awyaTh cebst NMIMYHO UK Yepes NOCPEACTBO BbIOPAHHOMO MM CaMUM 3aLUMTHMKE.

PaccmaTpuBasi npaBo 06BMHAEMOro Ha nofyyYyeHne NoMoLLM afBokaTa Kak pacrnpocTpaHsoLweecs Ha
nocynebHble cTagumn npousBoacTea (pelleHue ot 24 masa 1991 roga no geny Quaranta, Series A, no. 205,
para 27; pewieHune oT 24 Hosi6psa 1993 roga no geny Ymbrioscia, Series A, no. 275, para 36), EBponerickui
cy4 no npaBam 4enoBeka coOpMynMpoBarn psg NOMOXEHWA, COrnmacHoO KOTOpPbIM OTKa3 3adepXaHHoOMY B
JOCTyne K agBokaTy B TeYEHUE NepBbIX YaCoOB AOMNPOCOB NOMULMEN B CUTYyaL MK, KOraa npaBy Ha 3alliuTy Mor
OblTb HaHeCeH HeBOCMOMHUMbIA Yyuiepb, sBnsetTca - kakmm O6bl HM ObINO OCHOBaHME Takoro OTKasa -
HeCOBMECTUMbIM C NpaBamMun 0BBUHSAEMOrO, NPegyCMOTPEHHbIMKU cTaTben 6 (NyHKT 3¢) KoHBeHumMun o 3awuTte
npaB yernoBeka U OCHOBHbIX cBoboza (pelueHune ot 8 ceBpans 1996 roga no geny Murray, 1996-1, para 66).
Mpn atom nog obsuHeHWeM B cMmbicne ctaTbu 6 KoHBeHumm EBponenckuii cyn no npaBam 4YenoBeka
NMOHMMaEeT He TonbkKo odwuumanbHoe yBedomneHve 06 OOBUMHEHUM, HO W MHbIE MEpbl, CBSA3aHHbIE C
NMO4O3pEHMEM B COBEPLUEHNM NPECTYMIEHNS, KOTOPbIE BNEKYT CEPbE3HbIE NOCNEACTBUSA UMK CYLLLECTBEHHbBIM
00pa3oM ckasblBalOTCA Ha MONoXeHnn nogo3peBaemoro (peweHne oT 27 depans 1980 roga no geny
Deweer, Series A, no. 35, para 44, 46; pewweHue oT 15 nmonsa 1982 roga no geny Eckle, Series A, no. 51,
para 73; pewenne ot 10 pekabps 1982 rogpa no peny Foti, Series A, no. 56, para 52), 1.e. cuuTtaer
HeobX04MMbIM UCXOAUTb N3 COAepXKaTemnbHOro, a He hopmManbHOro NOHMMaHUsA OOBUHEHUS.

Takum obpasom, ocnapvBaeMble MNOMNOXeHUs 4actu nepson cratbun 47 YIK PCOCP, cornmacHo
KOTOpbIM NMLO, NOAO3PEBAEMOE B COBEPLUEHUUN MPECTYNIEHMS, NONyYyaeT NpaBoO NOMb30BaTbCS MOMOLLLIO
3alUTHUKA C MOMeHTa 00bsBneHuss emy nubo npoTokona 3agepxaHusi, Nbo NOCTaHOBMEHUS O
NpUMEHEHWUN 00 NpeabsBreHns 06BUHEHNS Mepbl NpeceveHns B BUAE 3aKIOYEHMS Nog CTpaxy, UCX0oAs U3
nx OyKBanbHOrO CMbICna, OrpaHWMYMBalOT MPaBO KaXKAoro Ha [AocyAebHbIX CcTagusx YroriloBHOMO
CYLOMNPOM3BOACTBA NOMb30BAaTbCA MOMOLLLIO afBOKaTa (3allMTHUKA) BO BCEX Clyyasix, Korga ero npasa v
cBobodbl MOryT ObiTb CyLWECTBEHHO 3aTPOHYTbl AEWCTBMAMWM W Mepamu, CBA3aHHbIMW C YrOflOBHbIM
npecrnefoBaHueM, 1, criefoBaTernbHO, HE COOTBETCTBYIOT cTatbam 17 (vacTb 1), 21 (4actb 1), 22 (YacTb 1),
48 n 55 (vactb 3) KoHctutyuum Poccuickon Pepepaumm.

4. OcnapviBaemMble nonoxeHus Yactu sropon ctaten 51 YK PCOCP, no ux 6ykBansHOMY CMbICHY,
He npegycMmaTpuBalT NpaBO 3alMTHUKA [O OKOHYaHMSA paccrnefoBaHud no Aeny 3HakoMWUTbCH C
NPOTOKONamMn CNeACTBEHHbIX OEWCTBUW, NMPOM3BEAEHHbIX C ydacTMeM nog3aluTHOro A0 MPU3HaHUSA ero
nogospeBaeMbiM, W C [JOKYMEHTamu, KOTOpble MpeabaBnsanMcb nubo AOMKHbI  NpeabABnsaTbCA
nogo3peBaemMoMy 1 OOBUHSEMOMY, a Takke NpaBo BbINUCbIBATL U3 MaTepuarnos, C KOTOPbIMU 3aLLUMTHUK Bbin
O3HakomneH, nwobble ceegeHus B nwbom obbeme. VMMeHHO Takum obpa3om 3TM MNonoxeHus 6binn
NCTONKOBaHbl B Aene 3asBUTENs opraHaMu CneacTBus, MPOKypaTypbl U B NepBOHayasbHbIX PELUeHUaX -
CyOOM.

[laHHoe npaBoNpPMMEHNTENEM UCTONKOBaHME, O4HaKo, He BblTekaeT 13 atux Hopm YK PCOCP, ecnu
X paccmaTpvBaTb BO B3aMMOCBSI3M C MOMOXEHWUAMM, KOTOpble YCTaHaBMMBAKT MNpaBo U 0Os13aHHOCTb
3alUMTHMKA B YroyIOBHOM CyOONpPOM3BOACTBE MCMONb30BaTh Ntobble cpeactBa M CnocoObl 3aluTbl, He
npoTueBopeyvalume 3akoHy (4acTb nepsas crtatbu 51 YIK PCOHCP, ctatba 16 MNonoxeHnsa o6 agsokaType
PCOCP).

OcnapvBaemble nonoxeHuss 4actum BTopon ctatbm 51 YIK PCOCP o06sa3biBaloT crneacreme
npeobsBUTbL  3alUTHUKY MNOAO3PEBaeMOro Kak matepuanbl CNeacTBEHHbIX OENCTBUMM C  y4acTUeM
nogo3peBaeMoro, Tak U JOKYMEHTbI, KOTopble NpeabsABnAnMcb nogo3peBaeMomy nmbo AomKHbI ObiTb emy
npeabsBreHbl, @ Takke KOTopble NOATBEPKAAIOT 3aKOHHOCTb U O6OCHOBAHHOCTb NMPUMEHEHWS K HEMY Mepbl
npeceyeHus. OTka3 3alUMTHMKY B O3HAKOMIIEHUW C MaTepuanamu crnencTBusi, KoTopble 6binm AobbiThl C
yyacTMeMm nogo3peBaemMoro WM ctanu eMy U3BeCTHbl MHbIM 06pa3oM A0 MpU3HaHUSA ero Nogo3peBaeMblM,
KaK 1 orpaHuyeHve npaBa 3alUTHWKA BbIMUCbIBATb U3 MaTepuanos, C KOTOPbIMWU OH Obln O3HaKOMIEH 00
OKOHYaHWSA cneacTsusl, nobble cBeaeHWs 1 B Niobom obbeMe He MMEelT pa3yMHOro OCHOBAaHWs, He MOryT
ObITb OMpaBOaHbl MHTEpecamu CreacTtBuS WM MHBIMW - KOHCTUTYLMOHHO  3HAYUMbIMWU  LIENsSIMU,
OOnycKaoLwmMmM copa3mepHble orpaHnyeHns npas 1 ceobog (ctatba 55, yactb 3, KoHctutyuum Poccurickon
depepauun).

MHoe wucTOonKoBaHMe oOchnapuvBaeMbiX MOMOXEHUN 4yactu BTopon cTtatem 51 YIK PCOCP
npoTuBopeyunno Gbl Takke cmbiciy ctatbn 45 (yactb 1) Konctutyuumn Poccuickon ®egepauun, cornacHo
koTopon B Poccuiickon deanepaumm rapaHTMpyeTcs rocyaapcTBeHHas 3aluTa npas n ceoboa, u ctaTbu 48
KoHcTutyumm Poccuickon ®enepauinm, 3akpennsoLLen NpaBo Kaxaoro Ha nonyyeHne KsanmuuupoBaHHON
IopUaNYECKON NOMOLLM, B TOM YuCrie NPaBo NoNb30BaTbCH NMOMOLLBIO aABoKaTa (3aluTHUKA) NO YroMNoOBHbIM
aenam.

Mcxoasa n3 n3noxeHHOro U pykoBOACTBYSCh YacTSMU NepBOM M BTOpoW cTtatbun 71, ctatbamn 72, 74,
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75, 79 n 100 depepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHctuTyumoHHom Cyge Poccuiickon
depepauymnn”, KoHctutyumonHeii Cyg Poccuinckon denepaumm

NOoCTaHOBUIT.

1. MNpusHaTtb He cooTBeTCTBYOWMMU KoHCTUTYuumn Poccuinckon ®epepaunun, ee ctateam 17 (Yacte 1),
21 (yactb 1), 22 (yactb 1), 48 u 55 (4acTb 3), MONOXeHMs 4YacTuU nepBow cTaTbuM 47 YronoBHO-
npoueccyanbHoro kogekca PCOCP, kotopble - no ux OykBanbHOMY CMbICAy - NPeaoCTaBhsiioT nuuy,
noao3peBaeMoMy B COBEPLUEHMM MNPECTYNNEHUHA, MpaBO MOMb30BaTbCA MOMOLLBIO 3alUUTHMKA NUWb C
MOMEHTa 06BbABNEHMSA eMy NPOTOKONa 3agepxaHns NMbo NOCTaHOBMEHUSA O NMPUMEHEHMM A0 NpeabsABNEHUs
0OBUHEHNST Mepbl NpeceYvyeHns B BUAE 3aKknioYeHus Moa CTpaxy W, crnefoBaTenbHO, OrpaHMYMBalOT NpaBo
Kaxgoro Ha p[ocydebHbIX CTagusix YrorioBHOIO CYyAOMNPOM3BOACTBA MOMb30BaTbCA MOMOLLBH adBoKaTa
(3awWwmTHUKA) BO BCcex crniyyasix, korga ero npasa u cBob6oAbl CyLLEeCTBEHHO 3aTparnBaroTCa Unu MoryT ObiTb
CYLLEeCTBEHHO 3aTPOHYThI AENCTBUSAMM U MEpPaMM, CBSAI3aHHbLIMU C YTOSIOBHbIM NpecneaoBaHNEM.

Bnpeab 0o BBeageHus edepanbHbiM - 3aKOHOAATENEM HOBOIMO  YPErynMpoOBaHUS  MOANEXUT
NPUMEHEHWIO HEMOCPEACTBEHHO MOnoxeHne cratbn 48 (dYactb 2) KoHctutyumm Poccuiickon ®enepauuvn B
€ro UCTONKOBaHUKN, AAHHOM B HacTosiLeM ocTaHOBNEHUN.

2. MNpnsHaTb NONOXeHUs Yactu BTOpow ctatbn 51 YronoBHo-npoueccyansHoro kogekca PCOCP He
npoTtusopeyawimmm KoHctutyuum Poccuinckon ®Pepepaumu, MOCKOMbKY OHW, Oyaoydn WCTOMKOBaHbl B
KOHCTUTYLIMOHHO-NPaBOBOM CMbICIIE, HE OrpaHMYMBatoT NPaBo 3alUTHMKA A0 OKOHYaHMS paccnegoBaHus no
YrofioBHOMY [fefny 3HakOMUTbCA C MPOTOKONamu CreaCTBEHHbIX OeNCTBUW, MPOM3BEOEHHbIX C y4yacTuem
NoA3alMTHOrO A0 MPW3HAHUSA ero nodospeBaeMbiM, U C OOKYMEHTaMW, KOTopble npeabaBnsanucb nnbo
AOIDKHbI NPeabABnATLCA NOA403peBaeMoMy U OOBMHAEMOMY, a Takke NPaBo BbiNUCbIBaTb M3 Matepmarnos, C
KOTOPbIMM 3aLUMTHKK Obl1 03HaKoMIeH, nobble ceBedeHns n B niobom obbeme.

3. Hactosiwee [MocTaHOBNEHWE OKOHYATENbHO, HE MOAMEXUT OGXanoBaHWi, BCTYNaeT B CUIly
HeMe[neHHO Mocrie ero MNpoBO3rnalleHus, AelcTBYeT HenocpefCcTBEHHO W He TpebyeT MoATBepXAeHUs
OPYrMMU opraHaMu U JOMKHOCTHLIMU ULaMM.

4. C y4yeTOM BbIBOOOB, coAepxalimxca B Hactoswem [loctaHoBneHun, rpaxgaHuHy B./.Macnosy
JomkHa OblTb obGecrnedeHa BO3MOXHOCTb 0OpaTUTbCS 3a 3allMTOM CBOMX MPaB M 3aKOHHbIX WHTEPECOB,
KOTOpble MOrnM ObiTb HapylweHbl MNPUMEHEHWEM MPU3HAHHOMO HEe COOTBETCTBYOLWMM KOHCTUTYLMK
Poccunckon ®egepaumm nonoxeHust Yactu nepson ctatbn 47 YK PCOCP.

5. CornacHo cTtatbe 78 ®epepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHcTutyuuoHHom Cyae
Poccuiickon ®epepaummn” Hactoswee MocTaHOBMNEHNE NOANEXMT He3aMeanuTenbHOMY OnyOnMKoBaHWUIO B
"CobpaHum 3akoHogatenbcTBa Poccuiickon ®egepaunn” n "Poccunckon raszete". NocTtaHoBNeHMe LOMKHO
6bITb onybnmMkoBaHo Takke B "BecTHuke KoHcTutyumnoHHoro Cyaa Poccuiickon ®epepaunn’.

MpencepatenscTByOWMN -
cyaps KoHctutyuuoHHoro Cyga
Poccuiickon ®epepauun
O.N.TnyHoB

Cyabn KoHcTutyumoHHoro Cyaa
Poccunckon degepaumm
H.C.BoHaapb

H.B.Butpyk

.A.lN'apxnes

A.J1.KoHoOHOB

T.I.MopuwakoBa

A.A.CnuBa

B6.C.0363eeB

B.l.ApocnaBsueB
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