NmeHem
Poccuiickon ®epepaumu

NOCTAHOBIJIEHUE

KOHCTUTYLUUOHHOIO CYAA POCCUUCKOW ®EOEPALINKA

no geny O NpoBepke KOHCTUTYLIMOHHOCTU YKa3oB [NpesngeHTta Poccunckon ®egepauun ot 23 asrycta 1991
roga Ne 79 "O npuoctaHoBneHun gestenbHoctn KommyHmuctnyeckon naptum PCOCP", ot 25 aBrycta 1991
roga Ne 90 "O6 nmywectse KIMNCC n KommyHuctnueckon naptum PCOCP" n ot 6 Hoabpa 1991 roga Ne 169
"O pestenbHocTn KIMCC n KM PCOCP", a Takke 0 npoBepke KOHCTUTYLMOHHOCTU KIMNCC n KN PCOCP

30 Hosa6pa 1992 roga, ropog Mockea

KoHcTuTyumMoHHbI  cya Poccuiickon depepaumm B cocTtaBe [lpencepatens B.[.3opbkuHa,
samectutensa [llpegcepatens H.B.Butpyka, cekpetaps HO.O.Pyaokuna, cygen 3O.M.Ametncrosa,
H.T.BegepHukoBa, [.A.lagpkneBa, A.Jl.KoHoHoBa, B.O.JlyunHa, T.IMopwakoBon, B.N.OnenHuka,
H.B.CenesHesa, O.U.TuyHoea, 5.C.063eeBa,

C yyacTmem:

npeacTaBUTENEN CTOPOHbI, XO4aTanCTBYIOLEN O NMPOBEPKE KOHCTUTYLMOHHOCTW YKasoB [peangeHTa
Poccwuinickon depepaummn, B.A.Bokoea, U.M.bpaTtuwiera, B.N.3opkanbuesa, M.W.JTanwwnHa, W.1.PbibkuHa,
B.N.CeBacTtbsaHoBa, HO.M.CnoboakmHa, A.C.Cokonoea, [.E.CtenaHoBa, b.B.TapacoBa - HapogHbIX
aenyrtaToB Poccwuiickon depepaumy; C.A.boronto6oga, B.I.BuwHskosa, B.M.Kypawwsunu,
B.C.MapTtembsiHOBa, b.5.XaHrenbableBa - 4OKTOPOB HPUONYECKNX HaAYK;

npeactasutenen lMNpeangeHTta Poccuiickonn degepaumm kak CTOPOHbI, U3gaBLUen paccmaTpyBaemMble
Ykasbl, [.O3.bypbynuca - [ocygapctBeHHoro cekpetapsi npu [peangeHte Poccuiickon ®enepauun,
M.A.®degoToBa - goktopa topuagudecknx Hayk, C.M.Waxpas - uneHa BepxoBHoro Coseta Poccuiickon
depnepaumy;

npeacTaBuUTENen CTOPOHbI, XO4aTaucTBYOLLEN O NpoBepke KOHCTUTYLMOHHOCTM KINCC n KIM PCOCP,
WN.A.BespykoBa, A.A.KoteHnkoBa, O.[.PymsHueBa - HapogHbix pgenytatoB Poccuickon ®deagepauun,
A.M.MakapoBa - YneHa MOCKOBCKOW ropofCKOW KOMSerMm agBoKaToB,

npeacTaBuUTeNen CTOPOHbI, oTcTamBatowen nHtepeckl KMNCC u KM PCOCP, B.I.BuwHsikoBa - gokTopa
topuanyeckmx Hayk, HO.B.lonuka - kaHgmMaaTa opugnyeckmix Hayk, .A.3toraHoBa - ObiBliero cekpetaps LIK
Komnaptum PCPCP, HO.MN.MBaHoBa - uneHa MockoBckoln obnacTHow konnerun agBokatoB, B.A.MBawko -
obiBwero 3amectutens eHepanbHoro cekpetaps LIK KIMNCC, B.B.KanawHukoBa - 6biBlwero cekpetaps LK
KIMCC, A.B.KnurmaHa - uneHa MockoBcko obnactHon konnermn apBokatoB, M.N.KoguHa - ObiBLUErO
3amectutens npegcenartena LIKK KMCC, B.MN.Kypawswunn - goktopa topugudecknx Hayk, B.A.Kynuosa -
obiBwero nepsoro cekpetaps LIK Komnaptum PCOCP, B.C.MapTembsHOBa - JOKTOpa HOPUAMYECKUX HayK,
W.N.MenbHnkoBa - ObiBwero cekpetapss LK KIMCC, O.0.MuvpoHoBa - [OKTOpa HOpPUAMYECKUX Hayk,
®.M.PyauHckoro - gokTtopa topuaudeckmx Hayk, HO.M.CnobGogkuHa - HapogHoro penytata Poccuickon
denepaumm, P.I.TuxommpHoBa - 4neHa MoOCKOBCKOWM ropoAckon kKonnermn agsokatos, B..dunumoHosa -
OOKTOpa topuanyecknx Hayk, b.5.XaHrenbabieBa - 4OKTopa HPUaNYECKMX HayK,
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PYKOBOACTBYACb YacTblo NepBon ctatb 165 n ctatbenn 165~ KoHcTuTyumm Poccunckon denepaunu,
nyHkToM 1 4acTu BTOPOW cTaTby 1, MyHKTOM 3 4YacTyM MepBOM M YacTblo BTOPOW cTaTtbu 57 3akoHa o



KoHctutyumonHom Cyne Poccuiickon ®enepaumn,

paccMoTpen B OTKPbITOM 3acedaHuv Oeno O MpoBepKe KOHCTUTYLMOHHOCTM Ykas3oB [pesvaeHTa
Poccunckon ®epepaumm oT 23 aerycta 1991 roga Ne 79 "O npuocCTaHOBNEHWM LEATENbHOCTU
KommyHuctuyeckon naptum PCOCP", ot 25 aerycta 1991 roga Ne 90 "O6 wumywectse KIICC wu
KommyHuctnyeckon naptum PCOCP" n ot 6 Hosi6pa 1991 roga Ne 169 "O pesitenbHoctu KIMCC m KT
PC®CP", a Takke o npoBepke KOHCTUTYLMOHHOCTU KINCC u KM PCOCP.

MoBoOoOM K pacCMOTPEHMIO Aerna, CornacHo YacTu YyeTsepTon ctatbm 58 3akoHa 0 KOHCTUTYLMOHHOM
Cyoe Poccwuiickon ®efepauunn, SBUMOCL XOAATaWCTBO rPynnbl  HapoOAHbLIX AenytatoB Poccuickomn
depepaumm 0 npoBepKe KOHCTUTYLIMOHHOCTM Ha3BaHHbIX YKa30B, B KOTOPOM coAepXuTcs TpeboBaHve
npu3HaTb UX He cooTBeTcTBYOWMMU KoHcTuTyummn Poccunckon dedepauum B pegakumax oT 24 mas u 1
Hosbps 1991 roga, nockonbKy, MO MHeHuio 3assutenen, lNpesuaeHT Poccuiickon Pepepaunmn, msgasas
Ha3BaHHble YKa3bl, BTOPrcs B cdyepbl 3aKoHOAaTeNbHOM 1 cynebHon BnacTtei.

1. OcHoBaHMEM [Ns1 pacCMOTPEHUs Aerna O NpoBepke KOHCTUTYLIMOHHOCTU YkasoB [lpesugeHTa
Poccuiickon ®epepaumm ot 23 n 25 aBrycta, 6 Hos6ps 1991 roga, B COOTBETCTBMM C NyHKTaMM 5 1 6 YacTu
nepsoi ctatby 58 3akoHa o KoHctutyumoHHom Cyae Poccuiickon ®epepaumm, sBunack 0OHapyXUBLLASACS
HeonpedeneHHOCTb B BOMPOCe O TOM, COOTBETCTBYIOT Nu AaHHble Ykasbl KoHcTutyuum Poccuinckomn
depnepaumm, yctaHosrneHHoMy B Poccunckon ®enepauumn pasgeneHunto 3akoHogaTelbHOW, UCNONHUTENBHON
n cynebHon Bnacten, a Takke 3akpenneHHomy KoHctutyumen Poccuiickon Pepepauumn pasrpaHnUyeHuto
KOMMeTeHUMn Mexay BbICLUMMW OpraHamm rocygapCTBEHHOW BMRactu W ynpaeBneHusa Poccuinckon
depepanmu.

HeobxogMMocTb NpPOBEPKM  KOHCTUTYLIMOHHOCTU YMOMSIHYTbIX YKasoB B OQHOM NPOM3BOACTBE
obycnoBreHa Hepa3pbIBHOW CBA3bI0 3TMX aKTOB: OHW MMEKT OOMH NpeaMeT perynvpoBaHus, 3aTparneaoT
€0VHbIN  KOMMEKC MPaBOOTHOLWIEHWNA. YKasbl KacalTca OeATenbHOCTM Ha TeppuTopum Poccuinckon
depepaumm ogHon opraHmsaumm - KINCC n Komnaptmm PCOCP kak ee cOCTaBHOM 4acTu; UMYLLECTBA,
KOTOpbIM Briagena, nosfb3oBanacb U pacnopsikanacb Ha Tepputopumn Poccunckon ®epepauun KMCC, a
TakKe cogepkaTt OLEHKY AesaTernbHOCTU OpraHn3aLMoHHbIX CTPYKTYp Komnaptuu.

Ykasom [lpesvgeHta Poccuickon depepauum ot 23 asrycta 1991 roga 6bina npuoctaHoBneHa
peatenbHocTb KM PCOCP, a Ykaszom oT 6 Hosbpsa 1991 roga - npekpaweHa Ha Tepputopumn Poccuinckonm
depepaummn pgeatenbHocTe KMNCC u KM PCOCP; Ykasom ot 23 aerycta 1991 roga nopyyanoce MB[
PC®CP obecneuntb coxpaHHocTb nmyectea KM PCOCP, LieHTpanbHomy 6aHky PCOCP - npMocTaHoBUTb
onepauun no cyetam opraHoB n opraHmnsaumi K PCOCP, a Ykaszamu ot 25 aBrycta u 6 Hosopsa 1991 rona
npegycmaTpmBarncst psg OXpaHHbIX MeponpusaTuii no oTHoweHutio Kk umywiectBy KIMCC un KM PCOCP Ha
Tepputopun  Poccunckon degepauun, KOTopoe OODBbSBMANOCH HaxOOAWMMCA B FOCy4apCTBEHHOM
COOCTBEHHOCTM, B CBSI3W C 4eM rOCYAapCTBEHHbIM OpraHam MpefaBanocb MNPaBO MOMb30BaHWSA 3TUM
nmywiecteoM. Mepbl, npeaycmoTpeHHble B oTHowweHun KINCC n KIM PCOCP B Ykasax ot 23 n 25 aBsrycrta
1991 roga, nonyunnu passuTne B Ykase OT 6 Hosiops 1991 roga, KOTOpbLIM MO CBOMM HOPUONYECKUM
nocrneacTBUSIM B OCHOBHOM MOMNOLWAeT ABa NPeabIayLLmX.

B0O3MOXHOCTb NMPOBEPKN B paMKax OLHOro Aeria KOHCTUTYLIMOHHOCTM HECKOIbKUX MPaBOBbIX aKTOB, a
npu NpoBepKe KOHCTUTYLIMOHHOCTM OAHOMO NPaBOBOrO akTa -Of4HOBPEMEHHOIO BbIHECEHUST PELLEHUST TAKKE W
B OTHOLLEHMWN aKTOB, OCHOBaHHbIX Ha obxanyemom nmbo ero BOCNpom3BOASALLMX, NPedyCMOTPEHA B YacTu
TpeTben cTatbM 32, 4acTu TpeTben cTaTbM 64, 4dacTax BTOpPOM WM 4eTBepTom cTaTbm 65 3akoHa O
KoHctutyumonHom Cyge Poccuickon ®enepaumm.

dakTnyeckne obCTOATENBCTBA, KOTOPbIE YNIOMMHAIOTCHA B NPOBEPSIEMbIX YKa3ax, yCTaHaBMBAKOTCA U
nccriegytotca  KoHctutyumoHHeim CyooM B TOW Mepe, B KAaKOM OHM MOTYT CHYXUTb OCHOBaHMEM
copepxawmxcs B YKasax MpaBOBbIX PELUEHUN, XapaKTEPU3YT KOHCTUTYLMOHHOCTb 3TUX PELUeHUA W
MOCTONbKY, MOCKONbKY, B COOTBETCTBUM C YacTbio yeTBepTon ctatbn 1 3akoHa o KoHctuTyuuoHHom Cygoe
Poccunckon degepaumm, nx yctaHoBneHMe BXoauT B komneTeHumo KoHcTutyumoHHoro Cyaa, He Oyayum
OTHECEHO K HOPUCAMKLNM OPYTMX CYLOB U MHbIX FOCYAapCTBEHHbBIX OPraHoB.

2. B nepvog noAroToBKU K paCCMOTPEHMUIO flaHHOro xogaTtancTtea B KoHCTUTyumoHHbeii Cyg ¢ 12 no 25
Masa 1992 roga noctynunu xogaTancTea psaa HapoAHbIX AenyTtatoB Poccunckon defepauum o npoBepke

KoHCTUTYumMoHHocTM KIMCC un KI PCOCP. XogatanctBa OCHOBbLIBAOTCA Ha CTaTbe 165l KoHCTUTYLIMK
Poccuinckonn ®epepauunn B pegakumm ot 21 anpens 1992 roga u cogepxaT TpeboBaHmne npusHatb KIMCC un
KM PCOCP HEKOHCTUTYLMOHHBIMWA OpraHu3auusiMu, a BblLeynoMsaHYTble YKasbl - KOHCTUTYLMOHHBIMU.
OcHoBaHMeM [ONns pacCcMOTpeHMsl gerna crana obHapyXuBLUAsiCA HeONpedeneHHOCTb B BOMpoce O
cooTBeTCcTBMU Lenen n geatenbHocTn KIMCC n KM PCPCP KoHctutyumnm Poccuiickon Pegepaumm.



Cratbs 1651, BKMoyeHHas B KoHctutyumio Poccunckon ®Pepepauum 21 anpens 1992 ropa u
BcTynuBLasa B cuny 16 mas 1992 roga, ynonHoMmoumsaeT KoHCTUTyumoHHbIn Cya Ha paccMoTpeHve gen o
KOHCTUTYLIMOHHOCTM  MOJNIMTUYECKMX MapTUA U WHbIX  OOLLECTBEHHbIX 0ObeauHeHun. [pu  3TOM
KoHcTuTyumoHHbin Cyn uMcxoguT M3 TOro, UTO CaHKUMM B CBA3M C HEKOHCTUTYLIMOHHOW MpPaKTUKON
NonUTUYECKNX NapTuin 6biny npegycmoTpeHbl 16 noHa 1990 roga B HOBOW pefakumm ctaTbl 7 KOHCTUTYLMK
Poccuickon ®epnepaummn, corfacHo KOTOPOW He [JornyckaeTcs, a 3HauuT, fomkHa ObiTb npeceyeHa
OesaTenbHOCTb MapTWUiA, APYrMX OOLLECTBEHHbLIX 00beaMHEHWI, MMeloLas KOHCTUTYLMOHHO 3arpeLLeHHYHo
HanpaBreHHOCTb.

MpUHLUMN HEAONYCTUMOCTM 06paTHOM CUMbl 3aKOHa HE UMEET OTHOLLEHWS K BOMpocy 06 U3MeHeHWUn
MOACYAHOCTM [ena, KoTopasi ONpeaensieTcs B COOTBETCTBMM C 3aKOHOM, AEWCTBYIOLUMM B MOMEHT ero
pacCMOTPEHMS.

Cratbsa 2 3akoHa o KoHctuTtyumoHHom Cyae Poccuiickonn ®egepaummn 06s3biBaeT KOHCTUTYLIMOHHDIN
Cyn obecneuvBaTb HenocpencTBEHHoe JelcTBue KoHCTMTyumm Ha Bcel Tepputopumn Poccuickon
denepaumm. OTO OTHOCUTCA U K €ro0 KOMNETEHLUN NPOBEPATb KOHCTUTYLMOHHOCTb NMONUTUYECKUX NapTUA U
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MHbIX OOLLECTBEHHbIX OObLEeAMHEHUA B COOTBETCTBUM CO cTaTbel 165 KoHctutyumm Poccuinckon
depepanmu.

[MopsiAOK KOHCTUTYLIMOHHOIO CYAOMPOM3BOACTBA MO BOMPOCY O KOHCTUTYLIMOHHOCTM MOSIMTUYECKMX
napTui, OpyrMx OOLLECTBEHHbIX OObegMHEeHUn MOXET OonpeaensaTbCsd B COOTBETCTBUM C OCHOBHbLIMU
npaesunamn npoussogctea B KoHcTuTyumoHHom Cyae, B HEOOXOAMMBIX Cryyasix Ha OCHOBE aHanoruu
npoLieccyanbHOro 3akoHa, npexae BCero nonoxeHun gencreytowiero 3akoHa o KoHctutyumoHHom Cyge
Poccuiickon ®egepaumn. MNMpn 3TOM nccnegoBaHUIO M OLEHKE NOANEXMT NpaBoBas CTOPOHA OpraHnsaumm u
OesaTenbHOCTU NONMUTUYECKUX NapTUA.

B npeambyne Ykasa lNpesnageHTta Poccuiickon deaepaumm ot 6 Hos6psa 1991 roga "O geatenbHOCTH
KMNCC n KIMT PCHCP" otpuuaetca npupoga KIMNCC kak nonutudeckon naptun. B 1O e Bpemsi BONpocC O
koHcTUTyLmoHHOoCTM KIMNCC n KM PCOCP TecHo cBsA3aH ¢ Bonpocom 06 ux nNpaBoOBOW NMpupoge, KoTopas
ABMNSIETCA OTNPaBHOW TOYKOWM ANsi OLEHKN KOHCTUTYLIMOHHOCTU MEpP, MPUHSTHIX B OTHOLLEHWW HUX COrMacHo
npoesepsieMbiM ykaszaM. Hanuuo, Takum oOpas3om, oueBMaHas OOLIHOCTb NpeamMeTa  XO4aTaucTB,
3aaBneHHbix B KoHCTuTyumoHHbin Cyg pasnuMyHbiMKM  TpynnamMu  HapogHbiX  genytatoB  Poccuickom
depepanmm.

Mcxoast M3 3TOro M pykoBOACTBYSICH CTaTben 165l KoHcTutyuumn Poccuiickon ®egepauumn, 4acTbio
nepson crtatbM 20 u vactamm yeTBepTom M BocbMow ctatbh 41 3akoHa o KoHctuTyumoHHom Cyge
Poccwuiickon ®epepaummn, KoHetutyumnoHHbin Cya coeguMHun xogaTtancTBO O NPOBEPKE KOHCTUTYLIMOHHOCTHU
Tpex HasBaHHbIX YkaszoB [lpesangeHta Poccunckon depgepaumm M xogatanWcTBa O  MPOBEpPKE
koHcTuTyumoHHocTh KIMNCC n KN PCPCP, cuntas nocnegHuii BONpoc COnyTCTBYHOLLUM.

3. PaccmaTpuBaemble Ykasbl u3gaBanucb [lpesumgeHtom Poccunckon ®egepaummn B yCrioBusix
NPOTUBOPEYMBOCTU M MPOBENBHOCTU 3aKOHOAATENbHOIO PErynuMpoBaHvs AOeATENbHOCTU MOMUTUYECKUX
naptui B Poccuiickon ®epepaumu.

M3 pecnybnvkaHCKUX akToB, peryriMpoBaBLUMX CTaTyC OOLecTBEeHHbIX obbeanHeHun, B Poccuickon
depepaumm cywectsoBano Tornbko MNonoxeHne o 0O6poBoONbHBIX 06wWwecTBax u coto3ax oT 10 nonsa 1932
roga, npegycmaTtpuBaBLlee, B YAaCTHOCTU, agMUHUCTPATUBHBIA MOPSAOK NMKBUOAUUN 3TUX OOLLECTBEHHbIX
ob6beanHeHni. MNMonoxeHne 0 AO0OPOBONbHBIX OOLECTBAaX 1 COO3aX, OAHAKO, ONpeaensno NpaBoBON CTaTyc
He napTul, npodCO30B U [APYrMX MaACCOBbIX OOLLECTBEHHbIX OObeAWHEeHW, a "opraHusauun
0OOLLECTBEHHON CaMOLEATENbHOCTU TPYOSALWMXCS Macc ropoga u gepeBHu", HabnogeHwe u KOHTpomnb 3a
paboTon KOTOPbIX BO3Marasucb Ha LiEHTparbHblE M MECTHbIE OpraHbl UCMONHUTENbHOW BRactu. Moatomy
daHHoe [lonoxeHne He MOXET CINyXWTb NPaBOBOM OCHOBOW OMNpPeAeneHus KOHCTUTYLIMOHHOCTU
NOMUTUYECKUX MAPTUA U KOMMETEHLUMN FOCYAapCTBEHHbIX OPraHOB MO OTHOLUEHUIO K MapTuaM B Nepuosg
n3gaHnsa paccMaTpuBaeMblX YKa30B.

Uto kacaetca 3akoHa CCCP ot 9 oktabps 1990 roga "O6 o6LiecTBeHHbIX 00beanHeHusX", To Ha
npakTuke aTOT 3aKoH (hakTUYECKM NpU3HaBancsa AerCTBYIOWMM U NPUMEHANCA Ha TeppuTopun Poccuickon
depepaummn. Kak BmaHo wm3 cogepxaHuss Ykasa ot 23 aerycta 1991 roga "O npuocTaHOBNEHUU
aesartenbHoctn KommyHuctudeckon naptum PCOCP", u3 atoro wmcxogun u [NpesmgeHT Poccunckon
denepaumu.

Vccnenosas paccmaTpuBaemMblie Ykasbl, 3acnywasB BbICTYMIIEHUA CTOPOH, 3aKIK4YeHUA 3KCNnepToB U
nokasaHmsa cBUOETENEN, n3yumB npeactaBlfieHHble [OOKYMEHTbl, PYKOBOACTBYACb MNpuM 3TOM YaCTbl



yetBepTon crtatb 1 u crtatben 32 3akoHa o KoHctuTyumoHHom Cyae Poccuiickorn ®depepauum,
KoHcTuTyumoHHbIn Cyg Poccuiickon depepaumm

yCTaHOBU:
|

B xopaTaincTBe rpynnbl HapoaHbIX AenyTtatoB Poccunckon ®Pefepaummn yTBepxpaeTcd, 4To Ykas
MpesngeHta Poccuiickon ®depepauum ot 23 asrycta 1991 roga "O nNpuOCTaHOBMEHUN AEATENbHOCTU
KommyHuctuyeckon naptum PCOPCP" aBnseTca aHTUKOHCTUTYLIMOHHBLIM, MOCKOSbKY MNPUOCTaHOBIEHNE
OeATenbHOCTN OOLLECTBEHHOrO OObeAMHEHUS] BO3MOXHO TOJIbKO B YCIOBUSIX YPE3BbIYANHOIO MONOXEHWS,
KOToporo He OblNO B MOMEHT m3gaHusa Ykasa, n 4to Tem cambiM [MpesvaeHT Poccuiickon Pepepaumm
NPeBbICUIT CBOW NOMTHOMOYUS.

Mpeacrasutenu lMpesmgeHta Poccunckon denepaunn yteepxxpaanu, 4to peweHue [pesvageHTta o
npuoctaHoBneHun aeatensHoctu KN PCOCP Ha Tepputopun Poccuiickon depepauum COOTBETCTBOBANO
€ro KOHCTUTYLMOHHBIM MOSTHOMOYUAM, YCTaHOBNEeHHOMY B Poccunckon ®efepaumm pasgeneHno Bnacten m
3akpenneHHoMmy KoHctutyumen Poccuiickon depepaumm pasrpaHUYeHUIo KOMMETEHUUN MeXay BbICLLUMMU
opraHamu rocyaapCTBEHHOW BNacTu u ynpasneHus Poccuiickon ®epepawmu.

M3 copnepxaHusa Ykasa ot 23 aerycta 1991 roga cnepyet, yuto lNpe3naeHT Poccunckon depepaumm
npuM ero u3gaHuuM wucxogun w3 ctatyca Komnaptum kak obuwecTBeHHoro obbeaunHeHus. B Ykase, B
yacTHocTK, oTmevanochk, 4Yto KN PCOCP He 3apeructpupoBanacb B yCTAaHOBEHHOM NOPSAAKE, YTO OpraHbl
KomnapTtum nogaepxanu MKYl, HenocpenCTBEHHO y4YacTBOBanu B CO34aHUM Ype3BblHaHbIX KOMUTETOB B
psge perMoHoB, Yem rpybo Hapywanun KoHctutyumo mn 3akoHbl Poccuiickon ®epepaumm, 3akoH CCCP "O6
o0LLecTBEeHHbIX 06beanHeHMAX", a Takke NpenaTcTBOBanu ucrnonHeHuio Ykasa [peangeHta Poccuiickon
®epepaummn ot 20 wona 1991 roga "O npekpalweHun AeAaTenbHOCTU OpraHM3aumOHHbIX CTPYKTYP
NOMUTUYECKUX NAaPTUA U MacCoOBbIX OBLLIECTBEHHbIX ABWKEHUI B FOCYAAPCTBEHHbIX OpraHax, y4pexxaeHusx un
opranusaumsix PCOCP".

B [eknapauuun o rocygapcTBeHHOM cyBepeHuteTe Poccuiickon degepaunm, npuHaTon 12 nioHa 1990
roga nepebim Cbe3noM HapogHbix genytatoB Poccunckon degepaumm, onpenensanochb, 4to Poccunckas
denepaums  rapaHTMpyeT BCEM rpaxgaHam, MONUTUYEcKUM  napTusm, Apyrum  obecTBeHHbIM
obbeauHeHnam, gencrteyowmm B pamkax KoHctutyuum Poccuiickon ®degepaumn, paBHble MNpaBoBble
BO3MOXHOCTM y4acTBOBaTb B YNpaBreHUMU rocyaapCTBEHHbIMU U OOLLECTBEHHbIMU genamu. B ctatbe 7
KoHctuTyumm Poccuiickon degepauum B pegakumm ot 16 umioHa 1990 roga ycTtaHaenuvBanocb, YTo Bce
nonuTUYeckne napTuM, OOLLECTBEHHbIE OPraHW3auMuM M MacCoBble ABWXKEHWS, BbINOMHAS OYHKUUN,
npeaycMoTpeHHbIE NX MporpaMmMamun 1 yctaBamn, AencTBytoT B pamkax KoHctutyuumn CCCP, KoHcTtutyuum
Poccuinckon depepaumm, KOHCTUTYUMA pecnybnuk B coctaBe Poccuiickon ®egepaunm n 3akoHoB CCCP,
Poccwuiickon ®enepaumm 1 pecnybnuk B ee coctaBe.

B 1990 rogy ©Obma yupexgeHa Kl PCO®CP. OHa cosgaBanacbk kak 4dactb KMCC. B nyHkte 2
nocraHoBneHus YupegutensHoro ceesga Kl PCOCP rosopunock: "YcTaHoBUTb, 4TO KoMMyHMCTUYECKas
naptms PCOCP o6beavHsieT napTuiHble OpraHusauvu, pacrofioKeHHble Ha TeppuTtopum pecnybrivku,
saBnseTca coctaBHon YacTtbio KIMCC, pykoBOoACTByeTCA ee NporpaMMHbIMW JOKYMEHTaMU U YCTaBoM, umeeT
eOuHbin ¢ Hen naptuiHbin Gunet" (MpaBga, 22 wwoHsa 1990 roga). B [eknapaumv, npuHATOW
YdpeguTeneHbIM Cbe3gom, 06baBnsanock, 4to KommyHnctndeckasa naptns PCOCP obpasoBaHa B coctaBse
egmHon n obHoenswwenca KNCC. 3Tn nonoxeHunss Bocrnpoussoannucs B ObpalleHnn YypeguTenbHoro
cbe3a K KOMMYHUCTUYECKMM MapTUsM COK3HbIX pecnybnuk, B OOpalleHunm K KOMMyHWCTaM, Hapogam
Poccun, B Pesontouum o TekyllemM MOMEHTE U nepsooyvepefHblX 3agadax KoMMmyHUCTUHeckon napTum
PCOCP (Mpaega, 24 wioHs 1990 roga).

Bnocneacteumn gaHHas no3vums oduumnaneHoO He nepecMmatpuBanack. Bce pokymeHnTol KIT PCOCP
CBUAOETENLCTBYIOT O TOM, YTO OHa paccmaTtpvBana cebsi B kadectBe cTpykTypHon Yactu KINCC. KN PCOCP
morna, cornacHo YcraBy KINCC, Ha 6a3e ocHoBononararLmx NporpamMmmHbIX 1 yCcTaBHbIX npuHumnos KINCC
paspabaTtbiBaTb CBOM MPOrpaMMHbIE U HOPMATMBHbIE LOKYMEHThI, Obina 00si3aHa NpoOBOAUTL €€ JIMHUIO B
cdepe rocygapCTBEHHOrO CTPOMTENbCTBA, COLMANIbHO-3KOHOMUYECKOrO W KyNbTYPHOTO  pas3BuTUS
pecnybnukn (n.22). Pernctpauus KN PCOCP, cneposatensHo, He npegycmaTpuBanack. KT PCOCP He
obnagana u npaBamu OPUOMYECKOro Nnmua.

HasHaueHne KI1 PCOCP coctoano B ToM, YTOObl 0ObeAUHATbL napTuiiHblie opraHusauumn KrCC,
pacnonoxeHHble Ha Tepputopun PCOCP, koopanHMpoBaThb U HanpaBnaTbh UX AeATenbHOCTb, NPeacTaBnsTh
MX BO B3aUMOOTHOLLUEHUSIX C LeHTparnbHbiMu opraHamm KIMNCC, a Takke C Apyr'UMW NapTusiMn U
OBWXEHUSIMUA,



To, yto Kl PCPCP He sBNsAnacb CaMOCTOATENbHOW MNapTMen, [OoKasblBaloT U cregylolime
obcTosTeENbCTBRA:!

a) K PC®CP BosHukna no uHuumatmee nonutoiopo LIK KIMNCC kak coctaBHas 4actb KIICC.
CootBeTcTBYlOLLEE pelleHne Obino npuHsato 3 mas 1990 roga. BnocnegctBuvM OHO  MOMYyYUIo
noaTteepxaeHune B peweHun nonutbropo LIK KMNCC ot 8 uoHa 1990 roga. OgHako cornacHo 3akoHy CCCP
"O6 o6LecTBEHHbIX 06beANHEHMAX" MHULMATOPaMM CO3AaHNs NapTUM MOryT ObiTb TOMbKO rpaxaaHe, Ho He
napTus (Yactu nepsas n BTopas ctatbh 8);

6) YctaBom KIMNCC komnapTum CO3HbIX pecrybrnuk oObABMAANNCE CaMOCTOATENbHBIMU B CUCTEME
KMCC, n, cOOTBETCTBEHHO, YNEHCTBO B KaKoW-nubo M3 HMX OgHOBpPEeMeEHHO o3Havano unexHctso B KICC.
Mpn atom nyHkT 2 Yctasa 3anpewan uneHy KMCC coctosats B Apyrux naptusax. CregoBaTternbHo,
obpasoBaHue KM PCOCP B kavectBe coctaBHoM 4yactu KIMCC He u3MeHsino crtaTyC KOMMYHWCTOB Ha
Tepputopun Poccuickon denepauun: oHM octaBanucb udneHamu KINCC, Ho Bxogunn B Hee 4yepes Kl
PCoCP;

B) COrMacHo YNOMsiHyTOMYy 3akoHy, OOLeCTBEHHbIM 00beauHeHWeM npusHaeTcs [06poBoMbHOE
dhopmMupoBaHMe, BO3HUKLLEE B pe3ynbTaTe CBOOOAHOIO BONEU3bABMEHWUA rpaaaH, 00beguHMBLUNXCS Ha
ocHoBe 06LHOCTM MHTepecoB. [Mpu ob6pasoBaHum KIT PCOPCP 310 He NpuHMManocb BO BHMMaHWE:
yypeauTenbHbl Cbes Nony4dun Takon ctatyc B xoge paboTbl Poccmnckon napTUHOW KOHMepeHumu; ero
yyacTHukamu 6binn n3bpanHele Ha XXVIII cbesn KMNCC ot kommyHuctoB Poccun generatbl, KOTOpble He
HadensanuMcb MOSTHOMOYMSAMW CO3A4aBaTb CaMOCTOATENbHYO napTuo. Bonsa uneHos KIMCC - KOMMyHUCTOB
Poccun oTHocutensHO co3gaHusa Hoeon KomnapTum, BxoxaeHus B Hee u Bbixoga u3 KIMNCC kaxgoro M3 Hux
He BbigBnsanack. [NogobHoe gonycTumo, ecnu obpasosaHue Kl PCPCP paccmaTpuBaTth Kak CTPYKTYPHYHO
nepectporiky KIMNCC. Ho ecnun ananusnpoBatb ctatyc KM PCOCP ¢ Toukm 3peHunss ee npuTsisaHum
UMEHOBaTLCA CcaMOCTOsATENbHOM napTuen, Hesdasucumon ot KICC, TO wrHopmpoBaHue TpeboBaHun
A0BpoBOMNBLHOCTY, CBODOAbLI BOMEU3LSABMEHUA [pPaxhaH CTaHOBWUTCA  OOMOMHUTEMbHLIM U BECKUM
OCHOBaHMeM K oTkasy B npusHaHumn KIN PCPCP B kayectBe HoBoW napTtum, Hesasmncumon ot KMNCC. Kpome
TOro, 3aKOH UCKMYaEeT KOMMEKTMBHOE YMEHCTBO B MapTuUM, OHO MOIMO BbITb TOMLKO MHANBUAYAIbHbIM;

r) KI' PCPCP He nmena ceoero yctaBa u CO6CTBEHHON NPOrpaMmbil.

Takum obpasom, Kl PCOCP He Gbina camocToaTeNbHOM NapTUeEn U He HyXganacb B perncrpaumu.
MosaToMy OGBMHEHUSI B €e afpeC OTHOCUTENbHO HE3aperMcTpMpOBaHHOCTU, COAEpXaLlnecs B npeambynax
Yka3soB lNpe3ngeHta Poccunckon ®egepauum ot 23 asrycta 1991 roga "O npnocTaHOBMEHUN OEATENBHOCTU
KommyHuctuyeckon naptum PCOCP" u ot 6 Hoabpsa 1991 roga "O pgeatenbHoctn KMNCC un KIT PCOCP",
crnegyeT Npu3HaTb He UMEKLUMU HOPUAMYECKOTO 3HAYEHUsi, HE TOBOPS yXXe O TOM, YTO perncrpaumu
nognexar He camu o6LLeCTBEHHbIE 0O bEAMHEHUS], @ UX YCTaBbl.

Bbyayun coctaHor 4actbto KICC, Komnaptua PCOPCP He wmorma nomumo KICC cratb
CaMOCTOSATENbHbIM COOGCTBEHHUKOM MMYLLLECTBA.

B noctaHoBnenun nepsoro Cwhesga HapogHbix genytatoB Poccunckon ®egepaummn "O mexaHuame
Hapogoenactus B PCOCP", B npuHaTOoM 3a ocHoBy Ha Cbesge "[ekpete o Bnactn" B Poccuiickon
depnepaumm NpoBo3rnaLlanoch paBHoMNpaBsMe rpaxkaaH He3aBUCUMO, B YAaCTHOCTU, OT MONUTUYECKUX U UHBIX
ybexaeHun, NpMHagnexHocTn K NapTUsSM UNn UHbIM OEWCTBYHOLLMM B 3aKOHHOM Mnopsiike obLieCcTBEHHbIM
opraHm3aumam (4To 6bino 3akpenneHo B ctatbe 34 KoHctutyumm PCOCP); 3anpelwjanocb COBMeELLEHME
OOIMDKHOCTEN PYKOBOOMTENEW OpraHoB [OCYOapCTBEHHOMW Bractu W ynpaerneHuss C fwobon  apyrom
OOIDKHOCTbIO, B TOM u4uClle B MOJNIUTUYECKUX UMM OBLLECTBEHHO-MONMMTUYECKMX OpraHu3auusx;
yCTaHaBnMBarocb, 4YTO "BCSKOE MPOTMBOMPaBHOE BMeELLATENbCTBO MOMUTUYECKUX MapTuin, napTUMHO-
NOMUTUYECKUX OPraHOB M MHbIX OBOLLLECTBEHHbIX OpraHu3auun B OeATENbHOCTb OPraHoB rocyapCTBEHHOM
BNacTM W YNpaBIieHWsi, XO3SWCTBEHHYID U COUMANbHO-KYNbTYPHYIO OESATENbHOCTb TOCY4apCTBEHHbIX
nNpeanpusaTun, YyyYpexaeHun U opraHusaumin OOIMKHO npecekaTbCs He3ameanuternbHO U CO  BCeW
peLlumTenbHOCTLI". Bo ucnonHernne atmnx pewenun Cvesana lMNMpeangeHT Poccunckon ®egepaunm nsgan 20
nons 1991 roga Ykas "O npekpalleHn AesaTenbHOCTM OPraHn3aLMOHHbIX CTPYKTYP MONUTUYECKMX NapTuii 1
MacCOBbIX OOLLLECTBEHHbIX ABWKEHWUIA B rOCY4apPCTBEHHbLIX OpraHax, yupexxaeHnsix n opraHusaumsax PCOCP".

Mosuums Komnaptun PCPCP no gaHHOMYy BOMpocy nonyyuna otpaxeHue B noctaHosneHumn LIK K1
PCOCP ot 6 aBrycta 1991 roga "O HeOTNOXHbIX BONpocax paboTbl NApTUMHBIX opraHm3auuni Komnaptmm
PC®CP B cBssu ¢ Ykasom [lNpesngeHta PCOCP ot 20 uons 1991 roga "O npekpalleHun AeaTerbHOCTU
OpraHM3auMOHHbIX  CTPYKTYP MNOMUTUYECKMX MapTUA U MAcCOBbIX OOLIECTBEHHbIX ABWXKEHUN B
rocy0apCTBEHHbIX OpraHax, ydpexaeHusix n opraHusaumsax PCPCP" (Cosetckaa Poccus, 8 aBrycta 1991
roga). B Hem, B 4acTHOCTU, pPyKOBOAMTENSAM MNPELNPUATUA U yYpeXOeHWn npegnaranocb He npuHUMaTb



Mepbl, HanpaBlieHHble Ha npekpawleHne 0eATerlbHOCTU OpraHn3auMOHHbIX CTPYKTYP NMOJTUMTUYECKUX I'IapTI/IIZ.

Takum obpaszom, pykoBoacTeo KIMT PCOCP Bbipaxkano Hecornacue ¢ Ykasom lNpesugeHTta ot 20 nonsa
1991 roga 1 NpenaTcTBOBasiO €ro NCNOSTHEHUIO.

19 aerycta 1991 roga 3asiBNEHMEM COBETCKOTO PYKOBOACTBA OOBLSABMANOCL 4pe3BblvanHoe
nornoxeHne B otaenbHbIX MecTHocTsax CCCP (KoTopble He Obinu onpegernexsl) U anst ynpaeneHus cTpaHou
N 3P PEeKTUBHOrO OCYLLECTBINEHUS PEXUMA YpPe3BbIYaNHOro nonoxeHus obpasosbiBancs ocyaapCTBEHHbIN
KOMUTET no 4pesBblidanHoMy nonoxeHuto B CCCP (FKYIMT), T.e. HEKOHCTUTYLMOHHbLIA roCyAapCTBEHHbIN
opraH.

Pykosoacteo KIMCC n KIM PCH®CP, MHorme obnacTtHble 1 KpaeBble NapTUAHbIE KOMUTETbI NPSMO UK
KOCBEHHO noajepxanu AencTBus HeKoHCTUTYyUmoHHoro M'KYl, 4to noaTBepxaaeTcs, B HaCTHOCTU:

wudppotenerpammont Ne 215-LU, HanpasneHHon 19 aerycta 1991 roga u3 LUK KMNCC nepBbiM
ceKkpeTapsiM KOMMapTUA COMO3HbIX pecnybnuk, KpamkomMoB, OOKOMOB M panKOMOB MNapTuM, B KOTOPOM
rosopurnock: "B cBA3M ¢ BBeAeHWEM YPE3BbIYAMHOIO MOMOXEHUS MPUMUTE Mepbl y4acTUs KOMMYHUCTOB B
copencTeum ocyoapCTBEHHOMY KOMMUTETY MO 4pesBblyanHoMy nonoxeHnto B CCCP. B npaktudeckon
aesartenbHocTn pykoBoactBoBaTbcs KoHctutyumen CCCP. O [MneHyme UK wn gpyrux meponpuatmsx
coobwum gononHutensHo. Cekpetapuat LIK KIMCC";

Tenerpammon cekpetaps LIK KIMCC LeHnHa ¢ TpeboBaHneM MHMOPMUPOBaTL O NPUHATLIX Mepax;

npoektom 3aseneHuns nonutbiopo LIK KIMCC B nogaepxky IKUl, koTopoe oTkasanucb nognucatb
TONbKO ABa YneHa nonutbopo - Hazapbaes n Cunnapw;

psgoMm wudppoTenerpamm, noctynaswmx B LK KIMCC: wn3 Mapuinckoro peckoma KIICC,
Hwxeropoackoro n Tambosckoro obkomo KINCC u ap.

B ycnosusix daktnyeckon 6e30eaTenbHOCTM BbICLUMX rocyaapcTBeHHbIX opraHoB CCCP lMNpesngeHT
Poccuinckon depepaumm m3gan psg ykasoB, HanpasfeHHbIX Ha 3awuTy KOHCTUTYumMW, 3aKOHHOCTW, Ha
obecneyeHne rocygapCTtBeHHOM M oOWecTBeHHOW GesonacHoctu. [pu atom [lpesvageHT ocywecTensn
NnonHomMouusi, npeaocTaBrneHHble eMy KoHcTuTyumen n noctaHoeneHmem BepxosHoro CoseTta Poccuinckom
®epepaumm ot 21 aerycta 1991 roga "O pononHuTenbHbIX NonHomounsix [lpesngeHta PCOCP no
obecneyveHnto 3akOHHOCTU [fesitenibHocTM COBETOB HApOAHbIX [AenyTatoB B YCMOBMSX JMKBUAALMUK
nocrencTBMi NOMbITKN rocygapcTBeHHoro nepesopota B CCCP".

Henctens  lMpesnmpgeHta Poccuickon Pepepaumm UM Opyrux  pecnyornmkaHCKMX — OpraHoB
rocygapcTBEeHHOM BnacT W ynpaBneHusi Mo 3aluTe KOHCTUTYLMOHHOro cTpos Oblnv ogoOpeHbl B
nocrtaHoBneHun BepxosHoro CoBeta Poccunckon denepauumn ot 22 asrycta 1991 roga "O nonutuyeckomn
cuTyauum B pecnybnuke, CROXMBLUENCS B pe3ynbTaTe aHTUKOHCTUTYLIMOHHOrO rocydapCTBEHHOMO
nepesopoTta B CCCP".

Mo3nuus n gencTeusi pykoBoacTea Poccum, NO3BOMNMBLUNE BOCCTAHOBUTL KOHCTUTYLIMOHHYIO BMacTb B
cTpaHe, nonyuunu opobpeHve B Ykase [pesvgeHta CCCP ot 22 asrycta 1991 roga "O6 oTmeHe
AHTUKOHCTUTYLIMOHHbIX aKTOB OPraHM3aToOpOB FrOCYAapCTBEHHOrO MNepeBopoTa”, a Takke B NOCTAHOBIEHUSIX
BepxoBHoro Coseta CCCP ot 29 asrycta 1991 roga "O cuTyauum, BO3HMKLIEN B CTpaHe B CBA3N C
MMEBLUMM MECTO rocyaapctBeHHbIM nepesopoToM” n ot 30 aBrycta 1991 roga "O nepBooyepeHbIX Mepax
Mo NpeaoTBpaLLEHNIO MOMbITOK OCYLLECTBNEHUS TOCY4apCTBEHHOMO nepesopoTa”.

HesakoHHoe pelwleHne KUYl o0 BBeOAEHUM YPE3BLIMAMHOMO MOSIOXKEHWUHA, KaK U BCE WHbIE €ro akTbl,
Obino oTmeHeHo 22 asrycta 1991 roga Ykasom [lpeangeHta CCCP. Ha Ttepputopum Poccuiickon
depepaumm ypesBbiHariHoe nonoxeHue MNMpeangeHTom pecnybnvkn He 06bABMAANOCh U HA MOMEHT U3gaHus
Ykasa ot 23 aerycta 1991 roga He umeno mecrta. Ha aToM OCHOBaHUM B XxofaTaucTBe rpynnbl HAPOAHbLIX
genytatoB Poccuiickon ®epepaunn yTBEpXOAeTCs, YTO NPUOCTAHOBIEHWE AeaTenbHocTn Komnaptum
PCOCP paHHbIM YKaszoM MNPOTMBO3aKOHHO, MOCKOSIbKY TaKoe MNPUOCTAHOBIIEHME BO3MOXHO TOJIbKO B
YCIOBUSAX YPE3BLIYANHOIO MOMOXEHMUS.

B 3akoHopaTtenbcTBe, OENCTBOBaBLUEM B TOT Mepvod M OEWCTBYIOLLEM B HAcTosiLLiee BpeEMsi Ha
Tepputopun Poccuickon depepaumn, HET 0OOLWEN HOpMbl, MPAMO MpeaycMaTpuBatoLLEeN OCHOBaHUA U
nopsigoK MPUOCTAHOBMNEHUS AEATENbHOCTU MOMUTUYECKUX MapPTUK, APYrMX OOLLECTBEHHbIX OObEAVMHEHWN
UK NX PYKOBOASALLNX CTPYKTYp. B TO xe BpeMsi BO3MOXXHOCTb Takoro npyvoCTaHOBMNEHMWS 3aKpennsanacb He
Tonbko B nyHKTe "B" cTatbum 23 3akoHa Poccuiickon ®epepauum "O 4pesBbIYANHOM MOSMOXEHUM" M
aHarnorM4yHoM COK3HOM 3aKOHE B CBSA3W C BBEAEHUEM YPE3BbLIYANHOIO NONOXeHusl, HO 1 B 3akoHe CCCP ot



2 anpens 1990 roga "O6 ycuneHum OTBETCTBEHHOCTM 3a MOCAraTenbCTBa Ha HaLMOHaNbHOE paBHOMpaBue
rpaXkgaH u HacUIbCTBEHHOE HapylleHve eanHcTBa Tepputopumn Cotosa CCP".

ConocTaBrieHne Ha3BaHHbIX aKTOB C 4acTbio BTOPOW cTtaTtbu 7 KoHcTutyumm Poccuiickon ®enepaumn,
a Takxke ctaTbsimu 3 n 22 3akoHa CCCP "O6 o0LecTBeHHbIX 00beanHEeHUAX" AaeT OCHOBaHWe Ans BbIBOAA,
YTO M POCCUNCKUIA, W COK3HbIA 3aKoHoJaTeNnb MUCXOoOMNM U3 NPUHLMNAE, COrfacHO KOTOPOMY
NPUOCTAHOBIIEHNE KOMMNETEHTHbIMU FOCYAAPCTBEHHBIMU OpraHaMn OesTeNIbHOCTU NOSIMTUYECKMX NapTUi U
OPYrNX OOLLECTBEHHbIX OOBbEAVMHEHMI, MOMUMO Cry4aeB YPE3BbIHAMHOIO MOMOXEHWUsS!, BO3MOXHO Mpu
HanU4MM Tex e OCHOBaHWI, YTO U HegonylleHne ux gearenbHocTu. NocneaHee B COOTBETCTBUMU C YaCTbIO
BTOpOW cTatbh 7 KoHcTuTyuum Poccuiickon Pepepaumm OonycTMMO M HEOBXoOMMO B LENsX npeceveHus
nepeyYncrieHHbIX B 3TON HOpMe NPOTMBOMPaBHbLIX OEAHUN.

MpuocTaHoBNEHWe OEATENbLHOCTU OBLLECTBEHHbLIX OObLEAUHEHUIN OOMKHO OCYLLIECTBMATLCH, TaKUM
obpaszoM, B uWHTepecax obGecnedyeHuss Ge3onacHOCTVM rpaxaaH, rocyAapCTBEHHOW W OBLEeCTBEHHO
6e30MnacHOCTK, HOPManbHOM [OEATEeNbLHOCTM rOCYAapCTBEHHbIX MWHCTUTYTOB. Bo Bcex aTux cnydasx
[esATenbHOCTb OBLLECTBEHHbIX OBBbEAMHEHUA MNPUOCTaHaBNUBAETCA 00 MNPUHATUA pelleHus cyaebHbIM
opraHom. [lpvocTaHoBREHNe AOeATenbHOCTM O6LIECTBEHHOTO O6bLEeAUHEHUS MPU HamnMuuM OCHOBAHUA
npegnonaratb, YTO OHO Y4acTBOBANO B AHTUKOHCTUTYLIMOHHBLIX AEAHUAX, OBCTOATENbLCTBA KOTOPbIX
noanexart paccnefoBaHuio, CNYyXUT UMEHHO aTMM uensam. B To xe Bpemsi npouedypa ero He 6bina
yperynupoBaHa. lpu 3TOM B Tex akTax, rae npsMO 3akpenrieHa BO3MOXHOCTb MPUOCTAHOBMNEHMS
NeATenbHOCTM  OBLIECTBEHHbIX  OObedWHEeHW, Takoe  MOMHOMOYMe  MPEAOCTaBMeHO  BbICLLIEMY
JOMKHOCTHOMY NMuLly rocydapcTea - MNpesngeHTy.

lMpnocTtaHoBNEHNMe B HasBaHHbIX Bbiwe Uensax pageatenoHoctv Komnaptum PCOCP  Ykasom
MpesngeHTta Poccuiickon deagepaumm ObINo OCYLLIECTBEHO B CrioXMBLUENCA B aBrycte 1991 roga cutyauuu.
OHo cooTBeTCTBOBaAnNO nonoxeHuam cratbn 4 KoHctutyuum Poceuiickon depepaumm B pegakumm ot 24 masi
1991 roga, obsAsbiBatoller opraHbl rocygapctea obecneumBaTb OXpaHy MpaBonopsiaka, MHTEpecoB
obuwectea, npaB UK cBoboa rpaxpaH, cobniogatb OEWCTBYHOWEEe 3aKkoHOAAaTenbCTBO, a Takke
COOTBETCTBOBANO KOHCTUTYLMOHHOMY cTaTtycy [lpeaumgeHTta Poccuiickonn degepaumu, npexage BCEro -

npegycmoTpeHHoMy ab3auem nepBbiM nyHkTa 11 ctatbu 1215 KoHcTutyummn Poccuickon depepauun B
pegakumm ot 24 mast 1991 roga ero NOAHOMOYMIO NPUHMMATL Mepbl N0 06ecnevyeHnto rocyaapCTBEHHON U
obuwectBeHHon ©GesonacHoctn Poccuickon depgepaunm, OT €€ UMEHM y4dacTBoBaTb B obecneyeHun
rocygapcTBeHHoln n obuiectBeHHoM 6e3onacHocTn Coto3a CCP. [NpumMeHeHne Takmx Mep He CBSA3bIBAETCA
3aKOHOM C obs3aTenbHbiM O0BbSABMEHMEM 4YPE3BbIYAMHOIO MOMOXEHUS Ha TeppuTopum Poccuirckon
depepaumn. YkasaHHOe MNonHomMoume BkovaeT npaBo [lpesuvageHta Poccmm npusHatb Hanmuyve yrposbl
rocyaapCTBEHHOM W OOLWEeCTBEHHOM 6e30MacHOCTM CTpaHbl U B 3aBUCMMOCTM OT CTEMEHW pearibHOCTU
Yrpo3bl NPUHUMATL PELLEHUS B COOTBETCTBMMN CO CBOEN KOMMETEHLUMNEN.

MpesngeHT Poccuiickon ®enepauumn B 4aHHOM criyvyae AeNcTBOBar Kak BbiCLLEEe OOMKHOCTHOE NULOo

. 1 N
pecnybnunki n rnaea ee UCNONHUTENbHOM BnacTu (YacTb nepeas ctatbk 121~ KoHctuTyumm Poccuinckom
depepaummn B pegakumm ot 24 masa 1991 roga) B COOTBETCTBUM CO CBOEWN MPUCATON, B KOTOPOW OH 06s3ancs,

B YaCTHOCTK, 3awmwiaTtb cyBepeHuteT Poccuinckon ®epepaummn (ctatba 121 4 KoHctutyuumn Poccuiickon
depepaummn B pegakumm ot 24 mas 1991 roga).

WMapgaBas Yka3 ot 23 aBrycta 1991 roga, lNpe3vgeHT Poccuickon ®epepauum ncxogun us cratyca Krl
PC®CP kak obwectBeHHOro obbegmHeHuns, cnegosan ctatbsam 6 n 7 KoHctutyumm Poccuinckon ®egepavmm
B pegakummn ot 24 mada 1991 roga, ctateam 6 n 7 KoHctutyumm CCCP, gencreoBaBLuen B pegakumm ot 26
nekabpst 1990 roga, ctatbe 1 3akoHa CCCP "O6 obuwiecTBeHHbIX 06beanHEHNsX". Yka3 Obin HanpaBreH Ha
HenocpeACcTBEHHOE NPUMEHEHNE YacTy BTopon ctatbk 7 KoHcTuTyuun Poccurickon ®egepauun B pegakumm
oT 24 masa 1991 roga, He gonyckawwen OeATenbHOCTU MapTUKW, OopraHu3auumn n OBWXKEHUN, UMEeRoLnX
uenblo UM MeTogoM [AEWCTBUW, B YACTHOCTW, HaCUIbCTBEHHOE M3MEHEHME KOHCTUTYLMOHHOIO CTpos,
noapbiB rocygapcTBeHHon 6esonacHocTu. [lpy aTom cyaebHbii MOpSOOK OrpaHUYeHWs npaBa  Ha
obbeanHenne B KoHctuTyuum Poccuickon depepauumn 3akpennieH He Obin. Ykas ke npegycMmaTtpuBan
obpalleHne Kk opraHam cygebHoW BracTu Mocre 3aBEpPLUEHUS paccrefoBaHus ONs pelleHus Bornpoca o
HeKOHCTUTYUMoHHOCTU gencteun K PCOCP, 4TtO COOTBETCTBOBANO MpUHUMMAM  PacCMOTPEHMS
aHamnorM4yHbIX BOMPOCOB, YCTaHOBrEHHbIM 3akoHoM CCCP "O6 ycuneHunm OTBETCTBEHHOCTU 3a
nocsraTenbCTBa Ha HaUMOHANbHOE PaBHOMPAaBME TPaXOaH W HACWUMbCTBEHHOE HapylUeHUe eauHCTBa
Tepputopun  Coto3a CCP", KoHcTuTyumoHHbin Cya npvHUMMaeT BO BHUMaHWE W TOT akT, 4TO
nocraHoBreHnem BepxoBHoro Coseta CCCP ot 29 aBrycta 1991 roga "O cuTyaunu, BO3HUKLLIEN B CTpaHe B
CBSI3M C MMEBLUMM MECTO rocygapCTBEHHbIM NepeBopoToM” Bbina npnoctaHoBrneHa aestensHocTe KINCC Ha
Bcen Tepputopumn CCCP; cornacHO 3TOMy MOCTAHOBIIEHMIO pELUEHME BOMpoca O ee AdanbHenwen cygbbe
OOIMKHO ObiNo 3aBUCETb OT pe3ynbTaTOB paccrefoBaHWs OpraHamMy MpoKypaTypbl No daktam ydactus
pykoBoaswmx opraHoB KINCC B geNcTBMAX NO HACUIBCTBEHHOMY M3MEHEHUIO KOHCTUTYLIMOHHOTO CTPOS U B



cny4yae unx noareepxaeHusa npegycmatpmearnocb X pacCMOTpPEHME B BbiCLLUEM Cyﬂ,e6HOM opraHe.

MpuoctaHoeneHne pestenbHoctu KT PCOCP TpeboBano NpuHATUA Mep MO COXPaHHOCTU ee
umyllectea. Ha ocHoBaHUM BblleHa3BaHHbIX MonoxeHun KoHcTtutyumm Poccuiickon depepaummn B
penakumn ot 24 masa 1991 roga, a Takke ee cratbu 10, npegycmaTpuBaioLlen 0683aHHOCTb rocyaapcTea
OXpaHsATb NpaBo COOGCTBEHHOCTW, obecneyvMBaTb paBHYH 3alMTy Bcex hopmM COOCTBEHHOCTW, C y4eTOM
HeobBX0AMMOCTM NPEeAOTBPaTUTL HE3aKOHHOE W3bATUE M UCMONb30BaHWE MNapPTUMHOMO MMyLLecTBa W
cpeacTs, ObiNu MpUHATBI Mepbl, MepevucrieHHble B MyHkTax 3 u 4 Ykasa [lpeangeHta Poccuiickon
depepaumm ot 23 aBrycta 1991 roga, a MeHHo: aaHbl nopyveHus MBL PCPCP obecneuntb cOXpaHHOCTb
uMmyLlecTBa W [AeHeXHbIX CpeacTtB opraHoB W opraHudaumin  Komnaptum PCOCP pgo npuHATKS
OKOHYaTenbHOro pelleHnss cyaebHoiMn opraHamu, a LleHTpanbHomy 6aHky PCOCP - obGecneuntb
NpUOCTaHOBMNEHME 40 0COBOro pacnopsiKeHWst onepauuii N0 Pacxo4oBaHMIO CPeACcTB CO CHETOB OPraHoOB U
opraHusaumi Komnaptun PCOHCP.

OT1u aenicteus Obinu nogaepxkaHol MNMpesngeHtom CCCP, koTopbii cBOMM YKa3om oT 24 aerycta 1991
roga "O6 wumywectee KommyHuctuyeckorr naptum CoseTckoro Coto3a" obsizan CoBeTbl HapOAHLIX
aenytatoB B3sATb nog oxpaHy umywectBo KMNCC u onpegenun, 4TO BOMPOCHI AarnbHEWLIEro €ero
NCMOmb30BaHNst [OJMKHbI paspellaTbCsd B CTPOrom cooTBeTcTBUM C 3akoHamum CCCP un pecnybnuvk o
CODCTBEHHOCTU N 0OLECTBEHHbIX 00BbEAUHEHUSAX.

Mpesngnym BepxosHoro CoseTta Poccunckon depepauumn 3assun 16 ceHtabpa 1991 roga, yTo
"nobble coenkn B OTHOLLEHUN MMYLLLECTBA, LIEHHOCTEW, aByapOB MMM WHbIX ODBLEKTOB, NpUHaanexalmx
KIMCC, ee yactam, BXOAALLMM B HEE OpraHU3aumsamM, ydpexxgeHnsamM unu npegnpusaTnsam, Haxogawmumcs Kak B
CCCP, Tak n 3a ero rpaHvuamu, siBfstOTCA HEOEWUCTBUTENbHbIMM CO BCEMU BbITEKAOLWMMKU K3 3TOrO,
cornacHo 3akoHogaTenoctey PCOCP, nocnegcramamun”.

Mepbl, npeaycmoTpeHHble nyHKTOM 3 Ykasa [NpesngeHta Poccuiickon ®epepauum ot 23 aBrycra
1991 roga, MMeT LEenbio 3alnTy MHTEPECOB rOCydapcTBa, OXpaHy rocygapCTBEHHOW M O6LLEeCTBEHHON
cobcTBEHHOCTK, obecneveHne rocyaapcTBeHHon 6e3onacHOCTM M OBOPOHOCMOCOOHOCTM CTpaHbl, 4TO
COOTBETCTBYET MONOXEHMAM MYHKTOB 3 1 4 yacTu BTOopon ctatbn 125 KoHcTtutyummn Poccuiickon ®enepauum
B peaakumm ot 24 masa 1991 roga.

BmecTte ¢ Tem KoHCTUTyLMOHHBIM Cyg oTMeYaeT, YTo coaepxalleecs B nyHkTe 1 Ykasa npegnucaHue
Mpokypatype PCOCP nposectu paccrnegoBaHve (pakToB aHTUKOHCTUTYLIMOHHOW OeATENbHOCTM OpraHoB
Komnaptum PCOCP un unanoxeHHoe B nyHkTe 5 Ykasa npegnoxeHue [Npokypatype PCOCP obecneuntb
Hag30op 3a WCMOSIHEHMEM HAcCTOsILEro Ykasa He WMET opUaMYECKOro 3Ha4YeHusl, MOCKOIbKY
cooTBeTcTBYyOWasa o06a3aHHOCTb [lpokypaTypbl BbiTekaeT u3 craten 176, 177 wu 179 KoHctutyuum
Poccuiickon depgepaumm B pegakumm ot 24 mas 1991 roga.

He cooTBeTCTBYET MpUHUUMY pas3rpaHUYeHnss KOMMETEHUMM MeXOy rocydapCTBEHHbIMW OpraHammu
copgepxalleecs B nyHkte 1 nopyyeHne MuHuctepctBy BHYTpeHHMX aen PCOCP npoBectn paccnegoBaHue
(haKTOB aHTMKOHCTUTYLUOHHOW adestenbHocTu opraHoB Komnaptum PCOCP, Tak kak opraHbl BHYTPEHHMX
gen corrnacHo cratbe 126 YronoBHO-MPOLECCYanbHOro Kodekca pecnybnuku He BnpaBe MpOBOAMTH
npegBapuTenbHOE paccrefoBaHme Nno Takoro poga genam.

B nyHkTe 6 Ykasa ycTaHaBnmBanocb, YTO OH BCTyMnaeT B CUIy C MOMEHTa ero nognucaHus. OgHako
cornacHo obwum npuHUMNaMm npaea NoOGON NPaBOBOW aKT, HOCALWMM obLieobasaTenbHbIi XapakTep u
3aTparuBaoLLmi npasa, cBob6oabl U 0653aHHOCTU YernoBeKa, JOIDKEH BCTyNaTb B CUITY HE paHee YeMm nocne
ero onybnunkoBaHWsi UM AoBeAeHUs 0O BceoOLwero ceeageHnst MHbIM cnocobom. MNMopsgok onybnukoBaHust
ykasoB [NpesugeHta Poccuinckon degepaumm Ha TOT Nepuog He Obin yCTaHOBMEH, O4HAKO CIOXMBLUASACH
npakTMka Mo3BONiAfia cyYUTaTh €ro aHanorMyHbiM Mopsgky OnyOrnmMKoBaHWsi 3aKOHOB, YTO BMOCHEOCTBUM
Haluno noaTeepxaeHne B Ykase NpeangeHta Poccuiickon ®epepauum ot 26 mapta 1992 roga "O nopsigke
onybnukoBaHMs M BCTynnenuss B cuny aktoB [peavgeHTta Poccunckon depepaumm w lNMpaButenscrea
Poccwuinckon denepaumn”.

B T0 xe Bpemsa KoHCTUTYUMOHHBIN Cya NnpyHMMAaeT K cBefeHuto, YTo Ykas lNpeangeHTa ot 23 aBrycra
1991 roga ObIn goBedeH A0 Bceobulero cBegeHusl, OQHOBPEMEHHO C €ero nognucaHvem, Mo paguvo u
TeneBnaeHuIo.

B xopaTancTBe HapogHbIX [AenyTaToB O MNPOBEPKE KOHCTUTYLUMOHHOCTM YkasoB [lpe3angeHTa
Poccunckon depepaumm obbsABIEHNe rocygapcTBeHHon cobeTBeHHOCTbI0 umyectea KINCC n KIM PCOCP
Has3BaHO "HauumoHanusauuen" u yTBepXaaeTcs, YTO AaHHOe Uu3bsATMEe ocyllecTBreHo [lpesvaeHToM B



npotmBopeunn ¢ KoHctutyumen Poccuickon ®epepauun (ctaten 10, 49) n gencteyrowmmm B Poccuiickon
depepaummn 3akoHamu, B YacTtHocTu 3akoHom PCOCP "O cobetBeHHocTn B PCOCP" (ctathn 1, 2, 17, 30,
31, 32), 3akoHom CCCP "OG6 o06ulecTBeHHbIX 00beanHeHusax" (ctatbn 18, 22), B KOTOpbIX COAeEpXXaTcsi
rapaHTu1 3anTbl NpaBa COBCTBEHHOCTM OOLLECTBEHHbIX 06 beANHEHMIA.

B xope cynebHoro pasbupatensctBa KOHCTUTYUMOHHBIM Cyg, ycTaHoBuI, 4To umylectso KINCC n K
PC®CP, uncnuslueecs Ha ux GanaHcax, cogepano B CBOEM COCTaBe OObeKTbl, MOryLiMe npuHagnexartb
pasnuyHblM COOCTBEHHMKaM, B TOM 4MUCNe TrocyfapcTBy. OTO [JoKa3aHO MpUOBLLEHHbIMKM K geny
nokymeHTammn (pacnopsbkeHuss Coseta MwuHuctpoe CCCP o BblgeneHuuM BanioTbl, peLleHna o
6e3Bo3mMe3HON Nepefade 34aHuiA, HaxoasLLMXcs B COGCTBEHHOCTM rocydapcTea, U T.4.), CBUAETENbCKAMM
nokasaHusmu (B.B./BaHeHko).

To4yHoe onpegeneHne cyGbekTa nNpaBa COGCTBEHHOCTU Ha TOT WM MHOW MMYLLIECTBEHHbIA OOBLEKT,
HaxoOMBLUMIACA B ynpasreHun opraHoB u yupexaeHuni KNCC, satpygHeHo BCneacTBue orocynapcTBieHns
OCHOBHOW Macchl HaLUMoHanbLHoro 6oraTcTea.

KoHctutyuma CCCP 1977 roga yctaHosBuna B cTtatbe 10, 4TO Hapsgy C rocygapCTBeHHOW
(obweHapogHOM) M KONXO3HO-KOOMEpPAaTUBHOMW COBGCTBEHHOCTBLIO  COLMANUCTUYECKON COBCTBEHHOCTLIO
ABNSIETCA TAKKe MMYLLECTBO NPOGCOH3HBLIX U UHBLIX OBLLLECTBEHHbIX OpraHusauun, Heobxogumoe UM Ons
OCyLLecTBNeHNa ycTaBHbIX 3agad. CuctemaTtudeckoe TonkosaHme Hopm KoHctutyuum CCCP u KoHetutyumm
Poccuinckon depepaumm, a Tawke OCHOB rpaxgaHckoro 3akoHopatenbctBa Cotwo3a CCP u coosHbIxX
pecnybnuk n 'K Poccuiickon ®epepauun npuoant Cya K 3akMOYEHMIO, YTO MOHATUE "0OLeCTBEHHbIE
opraHusaumn" B OaHHOM KOHTekcTe He Bkrtoyano KMCC. O6 sToM cBMAETenbCTBYET KOHCTUTYLIMOHHAA
dopmyna "npodcotosHble U UHble oblecTBeHHble opraHu3auun”. O KIMNCC B KoHcTuUTyuun roBopunoch B
ctaTbe 6, a B cTtatbe 7 - O ponu MNpodCo30B, KOMCOMOIA, KOONepaTUBHbLIX U OPYrUX OOLLECTBEHHbIX
opraHmsdaumi. OueBumagHo, 4TO npuBedeHHas dopmyna crtaten 10 KoHctutyuum CCCP 1977 ropa
(cooTBETCTBYHOLMX CTATEN KOHCTUTYLIMIA COO3HBIX U aBTOHOMHbIX pecnybnuk) kKoppecnoHaNpyeT UMEHHO ee
ctatbe 7. 3akoHogaTtenb B TO Bpemsa He mor BkmoumTb KIMCC B noHsTue "gpyrme oO6LwecTBeHHble
opraHusaumn”, nbo aTo B KOpHe NpoTMBopeunno obl daktnyeckomy nonoxennto KIMCC kak "pykoBogsLuen n
Hanpaensawowen cunbl obwectea". B cratbe 6 KoHctutyumm CCCP KMCC onpegensnachk kak "sgpo
NONMUTUYECKON CUCTEMbI COBETCKOrO OOLLECTBa, rOCy4apCTBEHHbIX M OOLIECTBEHHbIX opraHu3auun”. A B
ctatbe 7 KoHctutyumm CCCP KIICC cpegun obLieCcTBEHHbIX OpraHu3auun He HasbliBanacb. HexenaHue
KMNCC otoxagectBnATb cebs ¢ OOLECTBEHHbIMW OpraHM3auusiMu, Takum obpas3om, MOATBepXaaeTcs wu
TekcTtoM KoHctutyummn CCCP.

KMNCC 6bina BHe rpaXkaaHCKo-NpaBoBOro perynmpoBaHnsi OTHOLLIEHMI NO NOBOAY €€ nmyllecTsa. IToT
Te3uC AoKasblBaeTCcs MaTtepunanamum gena, nockosibKy YCTaHOBIEHO, YTO B OTHoLeHun umyliectea KIMNCC He
ocyulecTBnaAnca uHaHCOBbIN KOHTPOMb rocydapctea. O6wmi Hag3op MpoKypaTypbl Takke He kacarncs
chepbl gedarenbHoctn KIMCC. [axe Oyxrantepckun yder B KICC Benca He B COOTBETCTBUM C
YCTaHOBMEHHbLIM NopsakoM. Hepegko opraHbl U gormkHocTHble nuua KMNCC gaBanu nHbim cybbektam npaea
COOCTBEHHOCTM 06si3aTenbHble OS] HUMX YKa3aHUA MO pPacropsbKeHU0 umyLLectBoM ©6e3 Toro, 4ToObl
MPUHATL €ero Ha ceol GanaHc. MNpyn 3ToM umenu mMecTo cnydau HeocHoBaTtenbHoro oborawerms KMNCC 3a
cyeT rocygapcrtBa B HapyweHue ctatbn 133 OcHOB rpaxgaHckoro 3akoHogatensctBa Cotoza CCP wu
pecnybnuk.

HeonpepeneHHOCTb CyOBbEKTOB NpaBa COOBCTBEHHOCTUN HA UMYLLECTBO, HAXOAUBLUEECS B yNpaBneHun
KMCC n KIN PCO®CP, He nos3sonsieT OgHO3HA4YHO MpM3HaTb MX ero cobcTBeHHukamu. MmMyLiecTBo nerko
TpaHcopmMmpoBanocb M3 O0gHOM POPMbI COLManNUCTUYeckon cobCTBEHHOCTM B APYryl0 MO BOMe OpraHoB
KMCC, ynpaensBWMUX MMyLIECTBOM, HO He ¢opmanbHOro CcoGCTBEHHMKA. HOpMbI  rpaXgaHCKoro
3aKoHO4AaTeNbCTBa HE BOMMOWANNCh B KOHKPETHBIE MMYLLIECTBEHHBIE NMPABOOTHOLLEHUS, N B TO X€ BPEMS
opranbl KIMCC 6ykBanbHO ucTonkoBbiBanu ctatbio 6 KoHctutyumm CCCP (B yBA3ke C MOMOXEHMEM O
BEPXOBEHCTBE HOPM KOHCTUTYLIMM).

MpumeHntensHo Kk cobectBeHHocTM KIMCC  umcnonb3oBanacb cucTemMa [ABOWHbIX CTaHOapTOB:
IOPUONYECKM MMYLLIECTBO CYMTANOCh COOGCTBEHHOCTLIO OOLLECTBEHHONM OpraHuM3auuun, akTU4ecku xe B
cobcTtBeHHocTM KINCC coBCTBEHHOCTb AENCTBUTENBHO OOLLECTBEHHAs NepenneTanacb ¢ COGCTBEHHOCTbIO
rocyaapCTBEHHOW; opuandeckn pacnopsikatbcst cobcTBeHHocTblo KINCC Mornv TOMnbKO BbICLUME OpraHbl
naptum (cbesg KINCC, LUK KMNCC), a haktnyeckm eto pacnopsikanuce pykoogsime opretpyktypbl KIMCC.

KOHCTUTYUMOHHBIA ~ Cyd, KOHCTaTMpysl HEBO3MOXHOCTb BbISICHEHWS B [AaHHOM cydeGHOM
pa3bupaTenbcTBe MOANMHHOM BONMM COGCTBEHHMKA Mpu nepedade umyllectsa oT rocygapctea k KMCC,
paccmaTtpuBaeT umyllecTBo, ynpaensBleecs KMCC, kak HaxoauBlleecss B ee pacrnopsbhkeHun 6es
NpPaBOBOr0 OCHOBaHUA. OTa KOHCTaTaUus He UCKMNYaeT MpUHUMNUanbHOW BO3MOXHOCTU TOTO, YTO 4acTb
uMyLlecTBa, HaxoaueLlerocs B ynpasneHun KIMCC, 3akoHHO NpuHaanexana e Ha npase COGCTBEHHOCTU.



Takum obpa3om, Npu OLEeHKe KOHCTUTYLUMOHHOCTU Ykasa [NpeangeHTta ot 25 asrycta 1991 roga "O6
nmyectee KMCC n KommyHuctudeckon naptum PCOCP" KoHctuTyumoHHbii Cyg ucxogut M3 Toro, YTo
nmyuectso, ynpaensBweecss KMNCC n cootBetctBeHHO Kl PCOPCP npuHagnexano Tpem KaTeropvsm
cobcTBeHHUMKoB: a) rocygapctey, 6) KIMCC, B) uHbiM cobctBeHHMKaM. OOHako B OTHOLUEHUW TOro, rge
KOH4YaeTCcs COOCTBEHHOCTb OAHOro CyobekTa U HauMHaeTcsi COBCTBEHHOCTb APYroro, @ B HEKOTOPbIX Cryyasx
N B OTHOLUEHUM TOrO, KTO SIBNSIETCS COOCTBEHHMKOM, CYLLECTBYET NpaBoBasi HEONPeAEeNeHHOCTb, KoTopas
MOXeT OblTb YyCTpaHeHa nulb B MOPSAKe rpaX4aHCKoro wnv apOuTpakHOro Cyaonpou3BOACTBa.
KoHcTuTyumoHHbIn Cya He MOr BXOAUTb B 0OCYyXAeHme Bonpoca O TOM, B kakom 4YacTn cobctBeHHocTb KIMCC
cocTaBnsaeT cOOCTBEHHOCTb roCyapcTBa, Tak kak B COOTBETCTBUM C YacCTblo YeTBepTOn cTaThh 1 3akoHa o
KoHctutyumonHom Cype, Cyn BO3gepxuBaeTcs OT YCTaHOBNEHUS W UCCredoBaHWA  hakTUYECKUX
06CTOATENLCTB BO BCEX CMy4asiX, Korga 310 BXOAUT B KOMNETEHLMIO APYrUX Cya0B.

B cBssn ¢ pacnagom KINCC kak obLieCcOol3HOM NapTMn BOMPOC O €e UMYLLECTBE He MOXET ObITb
peLleH HU Ha OCHoBaHWW cTaTbl 14, HM Ha ocHoBaHWM cTatbh 22 3akoHa CCCP "O6 06LecTBeHHbIX
obbeanHeHuAX". B ctatbe 6 aTOro 3akoHa ckasaHOo, YTO K OOLLIECOH3HBIM OTHOCATCS Takue o0beauHEeHUus,
OEesATenbHOCTb KOTOPbIX B COOTBETCTBUMM C YCTaBHbIMW 33ajayaMy  [OSKHA pPacnpocTpaHsATbCs  Ha
TeppuUTOpUM BCEX MNM OOMbLUMHCTBA COK3HbLIX pecnybnuk. U ecnu ato ycrnoeue oTnagaeT, UMeeT MecTo
pacnag obLLeCco3HOro obbeanHEHUs!, NMOCNEACTBUS KOTOPOro 3aKOHOM He npedycMoTpeHbl. BosHukna,
TakuMm obpasom, cuTyauumsi NPaBoOBON HeonpeaerieHHOCTM B OTHOLLEHWM 3HaYUTENbHOW YacTu MMyLLLECTBa
6biBwent KMNCC Ha Tepputopun Poccuickon egepaummn. B ycnosusx, korga npvHUMN pasgeneHns snacTtem
He Mony4Yun NocnegoBaTenbHOro pasBuTUs B 3akoHogatenoctee Poccuiickon deagepaumm o coBCTBEHHOCTH,
Korga MHOrMe HOpMbl 3aKOHOAATeNbCTBa BXOOAT B MPOTUBOpPEYME C 3TUM MPUHLMUMOM, KOHCTUTYLIMOHHOIO
peLueHus Bonpoca o cyabbe nmyllectsa, KOTopoe Haxoaunock B ynpasneHun opraHoB KIMNCC, MOXHO ObIno
AOCTUYb TOMbKO, ecnn Obl B pelleHMn BCero Kommniekca npobrnem MpuHSnM ydacTue W Bbiclune
3aKkoHoAaTenbHble, UCNONHUTENBHbIE N cyaebHble opraHbl Poccuiickon ®epepaumu.

B ycnosusx, korga gestenbHocTb Kl PCOCP Gbina npuocTaHoBMNEHa, Korga HEBO3MOXHO Obifo
NpPoBECTU Cbe3f NapTUM AN U3bABMEHUS €e BOMM B OTHOLLUEHWU NapTUAHOIO MMYyLLECTBa U Korga npaeo
NapTUMHON COOCTBEHHOCTM Ha MHOrMe ob6bekTbl MMyLLecTBa OblmO COMHUTENbHO, (DOPMONM peLLeHus
Borpoca o cobctBeHHocTM KIMCC morno 6biTb, B nopsgke ycTpaHeHus npobena B 3akoHe PCOCP "O
cobctBeHHocTM B PCOCP", npuHsaTMe 3akoHogaTenbHoro peweHuss BepxoBHbim CoBeTom Poccuickon
depnepaumm, KOTOpbIA B COOTBETCTBUM C MYHKTOM 6 4Yactu nepeon ctatbnm 109 KoHcTuTyumm B npepenax
komneteHumn Poccunckon depepaumm OCyWECTBNAET 3akOHOOATENbHOE pPErynmpoBaHUE OTHOLLEHUN
COBCTBEHHOCTW.

Mcxoast u3 3TOM KOHCTUTYLIMOHHOW HOpMbl, BepxoBHbii CoBeT He Bnpaee Obifl, 0OOHAKO, pellaTb
KOHKpeTHble Bonpockl HM 0 cyabbe umyllectsa KIMNCC, kak obLiectBeHHOro obbeanHeHus (310 npeporatnea
cynebHonm Bnactu), HM O cyabbe rocygapCTBEHHOrO MMYyLLECTBA, KOTOPOoe (hakTU4eCckM Haxoaunocb BO
BnageHun, nonb3oBaHun K pacnopskeHnn KIMCC (peleHne 3STMX BOMPOCOB, KaK He BXOOALWMX B
KOMMETEHLMIO 3aKOHOOATENbHbLIX M CyaebHbIX OpraHoB, AOMMKHO OCYLLECTBNATLCS UCMONMHUTENBHON
BMNacTbo).

MpumennTensHo Kk HaxoguBwemycs B ynpasneHun KMCC u KM PCOCP rocygapCTBeHHOMY
umyllectey Yka3 [peangeHta Poccuinickon ®egepauum otBedan nonoxeHuam ctatbn 10 KoHCTUTyumm
Poccunckon ®depepaumm, cormacHO KOTOPOW rOCygapCTBO, B YaCTHOCTW, MPU3HAET M OXpaHAeT npaBo
cOBCTBEHHOCTN M obecneyvvMBaeT paBHYK 3aluUTy BCeM ee opmam. YKa3 B 3TOW 4acTu OTBeYaeT U

1 . .
nonoxeHusam ctaten 11~ KoHCTUTyuun, perynupyroLLen OCHOBbI CTaTyca rocygapCTBEHHON COBCTBEHHOCTU
B Poccunckon ®epepaumn. lMpeangeHT Poccuiickon depgepauum [JenWcTBoBan B OaHHOM Cryvyae B

. 1 .
COOTBETCTBMM C 4acTblo nepson ctatbun 121 KoHCTUTyuuKn, xapaktepusylollen ero kak BbiClIee

- o 4
[AOITKHOCTHOE MU0 rocydapcTBa W rraBy WCMOMHWUTENBHOW BNacT, U B COOTBETCTBMU CO cTaTbeil 121
KoHcTuTyumn. PacnopsikeHusl Mo MCNoNb30BaHMI0 rOCYAapCTBEHHONO UMYLLECTBA, coaepKallmecs B Ykase,

BXOOAT B cpepy ero KomneTeHuun: B COOTBETCTBUMU C MyHKTOM 6 cTaTbn 121 5 KoHcTutyuum, MNpesngeHt
Poccunckon ®egepauun pykoBoaut geatenbHocTeto CoBeta MMHMCTPOB, KOTOPBINM COrmacHo ctatbe 122
KoHcTuTyumMn nopotyeteH [peanaeHTy, a cornacHo NyHKTy 3 yactu BTopou ctatbu 125 KoHctutyuum
OCYLLECTBMNSET, B YACTHOCTM, Mepbl MO 3alUUTE WHTEPECOB rocyfapcTBa M OXpaHe COoUUanmncTuyeckon
cobcTBeHHoCcTU. Pag nonHomouunn CoBeta MUHMCTPOB MO OTHOLLEHUIO K FOCYOapCTBEHHOW COBCTBEHHOCTMH,
NUCNOMb30BaHHbIX B YKase, npegycMoTpeH nyHkTamm 1 M 2 4vactm BTOpon ctatbh 125 KoHcTUTyumwn.
Pacnopsikenus lNpe3vgeHTa B JaHHOW CBA3K, 0OpalleHHble K opraHaM MUCMOMHUTENbHOW BNAcTU B MyHKTax

5
5 n 6 VYkasa, oTBevaloT ero KOMMeTeHUuU Takke B cuny nyHkta 11 crtateu 121 KoHcTUTyLMu,
npegycmaTpuBatoero 06s3aHHocTe pesngeHTa npuHMMaTh Mepbl Mo obecrnevYeHnto rocyaapCTBEHHON U
obuiecTBeHHOM 6e30nacHOCTMW.



Henb3a npusHaTb NpaBoMepHbiM Ge30roBopo4YHOE OGBbABMEHME rOCYQapCTBEHHON COBCTBEHHOCTLIO
TOW 4acTM Haxogusllerocs B ynpaeneHun KIMNCC umyllecTBa, nNpaBo COBCTBEHHOCTM Ha KOTOpoe
npuHaanexano ei kak oblecTBeHHOMY OGbeAWHEHUIO (YNeHCKMe B3HOCHl, A0XOAbl OT U34aTerbCKOW
OeATeNbHOCTM), a PaBHO TO 4YacTU yKasaHHOTO MMYLLIeCTBa, COBCTBEHHMK KOTOPOW OblNl HEU3BECTEH.
OGpallleHre Takoro MMYyLLIECTBa B rocydapCTBEHHY COBCTBEHHOCTb Kak NpoTMBOpeYallee MonoXeHUsM

ctatb 10, yactm BTOpon cTatbu 49, nyHkTy 6 4Yactm nepson cTtatbum 109, cTaTbsam 1215, 1218

KoHcTuTyummn Poccuickon ®Pepepaumm He MOXET Mo AeUCTByoweMy MpaBy MNpPOU3BOAUTLCS aKToM
NCNOMHUTENBLHON BNacTu.

OObsiBNeHne rocyaapCTBEHHOM COOCTBEHHOCTbIO MMYLLECTBA, KOTOpoe B roCygapCTBEHHON
COBCTBEHHOCTUN HE HAaXOLUIOCh, HE MOXET BXOAUTb B KOMMETEHLMIO NUCMOMHUTENLHOM BNAcTK, ECNN OHA He
yNOfHOMOYEHa Ha STO CheuuanbHO akToM BfacTM 3akoHogaTenbHoW. B gaHHom crnyvae Takom
YNOMHOMOYMBAIOLLNIA aKT OTCYTCTBOBaI.

B cTpaHe B TeYeHme ONUTENbHOrO BPEMEHM FOCMOACTBOBAIT PEXMM HEOrpaHUYEHHON, onvpatoLLencs
Ha Hacunue, BNacTW y3KOW rpynnbl KOMMYHUCTUYECKUX (PYHKLMOHEPOB, 0O6beauHeHHbIX B nonutoiopo LIK
KMNCC Bo rnase ¢ reHepanbHbIM cekpeTapem LIK KIMNCC.

Vmetowwnecss B gene marepuvansl CBUAETENbCTBYHOT O TOM, YTO PYKOBOASLLME OpraHbl M BbiCLUME
porkHocTHele nuua KIMCC pgencteoBanu B nogaeBnsowieM OOnbLUMHCTBE CryvyaeB BTalHE OT pPsAgoBbIX
uneHoB KMCC, a Hepedko - U OT OTBETCTBEHHbIX (PYHKUMOHEPOB napTun. Ha HMKECTOALWNX YPOBHAX
ynpaBneHus BnnoTb A0 palioHa peanbHas BnacTb NpUHaZnexana nepBbiM CEKpeTapsiM COOTBETCTBYHOLLMX
NapTUAHbLIX KOMUTETOB. JMWb Ha ypoBHe nepBuydHbIX opraHusauuin KINCC nvena yepTbl 06LWECTBEHHOMO
obbeamHeHns, XxoTa NPON3BOACTBEHHbLINA MPUHLUMN (DOPMUPOBAHUSA 3TUX opraHm3auuin ctaesun yneHos KINCC
B 3aBMCUMOCTb OT UX PYKOBOACTBA, TECHO CBA3aHHOIO C agMuHuUcTpauuen. Matepuwanamu gena, B TOM
yucrie nokasaHusIMKM CBMAETEnen, MOoATBepXaaeTcs, 4To pykoogswme cTpyktypbl KIMNCC  Gbinm
WHMLMaTopamn, a CTPYKTYpbl Ha MecTax - 3a4yacTyld MPOBOAHMKaMU MOIUTUKA PENPeccun B OTHOLLEHUU
MUIIIIMOHOB COBETCKUX M0AEN, B TOM YMCNe B OTHOLLEHUM AenopTMPOBaHHbIX HapodoB. Tak npogornkanoch
OecATUNeTUAMN.

Mocne mameHenunsa ctatbnm 6 KoHctutyumm CCCP, kak n B npexHue rogpl, oprcTpyktypbl KIMCC
peLlanu MHorMe BOMpPOChl, BXOASLINE B KOMMETEHLUMIO COOTBETCTBYHIOLLUX OPraHoOB BIlacTu U ynpasrieHus.
Tak, 10 mas 1990 roga Ha 3acegaHum nonutoopo LIK KMNCC 6bin paccmMoTpeH BOMpoOC O peanui3auuu
3onota u anmasoB (gookymeHT 67). B TeueHnme 1990 roga B LIK KMCC obcyxganuce Bonpocbl O
npeobpasoBaHuM gunnomartmyecknx npeacrtaButensctB CCCP, Tekctax coobuweHuin Nockomctata CCCP,
MCMOMb30BaHNM BaniOTHbIX [AOXOAOB YYPEXAEHUM WUCKyCCTBa W KynbTypbl, MNPOM3BOACTBE CPeAcTB
noxapoTtyLwieHus, pedarenbHoct BIMK u MwuHucTepcTBa BHELLUHMX 3KOHOMWYECKMX CBS3el, nepegaye
loccHaby CCCP matepumanbHbIX LieHHOCTEN M3 [ocpesepBa, nNepcoHanbHOM NPUCYXOeHUN JIEHMHCKMX ©
locypapcTtBeHHbix npemuii CCCP, nogcnywmBaHum criyXebHbiX TenedOoHHbIX MeperoBopoB, BbIBOAE
COBETCKUX BOWCK M3 BeHrpun, cogepxaHmm coBeTckux BOWCK B 'epmanHum B 1991 rogy v nocrnegyowum
nepuvoa, Mepax B CBA3M C aHTUAPMEWCKMMWU NpOsiBIEHMsIMK, HarnpaBnenusax pabotel MWL CCCP,
npurnawieHnn pykosogutenen 6paTckmx napTMi Ha oTAblX, paboTax MO SAEepHOW 3HEepreTuke,
3a00JKEHHOCTM COBETCKUX OpraHunsauun "dmpmam gpysen”, obecnevyeHnm HEKOTOPbIX 3aBOAOB (4OKYMEHThI
64-72).

B 1991 rogy B LK KINCC paccmaTpvBannck BOMpOChl O 3anacax MaTepuasibHbIX pPecypcoB, MIioXon
obecneyeHHOCTN NPeanpUsTUA CbipbeM, HECTAOWMIbHOCTU MOMOXeHuss B Abxasnm, KOMaHOUPOBKE 4rieHa-
koppecnoHgeHTa Akagemunm Hayk CCCP Ha ceccuio Yhusepcuteta OOH B Makao, BHellHen
3apgomkeHHocTn CCCP. B 1991 rogy cotosHblie BegomcTBa Hanpaensanv B LIK KINCC matepuansl o pabote
OOOpOHHOro KOMMJieKca, O YaCTUMHOM WM3MEHeHMM nocTtaHoBneHna BepxosHoro CosBeta PCPCP o
BBegeHuun B genctene 3akoHa PCPCP "O cobctBeHHocT B PCOCP", 0 npMemMe MHOCTPaHHbIX rpaXkaaH Ha
yueby B CCCP n 1.4.

HasHauyeHne BbICILIMX [OMKHOCTHLIX WL, MNPUCBOEHME T[eHepanbCKUX 3BaHWM MpoaonKano
ocyLecTBnATbCs Tonbko ¢ cornacusa LIK KMNCC (gokymeHTsl 10, 11, 12, 21 n gp.).

O npsAMOM cCpalMBaHUM BOEHHbIX W MAPTUWAHBIX OpraHoOB CBMOETENbCTBYKOT MOCTAHOBMEHME
cekpetapuata LUK KIMCC ot 12 anpensa 1990 roga "O6 M3MeHeHusIX B coBeTax OOOPOHbl HEKOTOPbIX
ABTOHOMHBIX pecny6nuk n obnacten PCOCP" (gokymeHT 15); CNMCOK YreHOB BOEHHbIX COBETOB U3 yucrna
NapTUMHOIO PYKOBOASILLLErO cocTaBa pecnybnuk, kpaeB 1 obnacten no coctosHuo Ha 1991 rog (OOKymeHT
203); 3anucka cekpetapen LIK KINCC O.C.lWeHunHa 1 O.[].baknaHoBa o1 9 aHBaps 1991 roga "O napTuinHom



PYyKOBOACTBE BONpocamn 060POHHOro cTpouTernbCcTBa" (QOKyMeHT 433).

Ho npuHaTtna 3akoHa CCCP o6 opraHax rocbe3aonacHocTv npogorikano aencreoeaTth [MonoxeHne o
KomuteTe rocbesonacHoctn npu Cosete MuHuctpoe CCCP n ero opraHax Ha MecTax go 9 sHBapsi 1959
roga, yreepxpeHHoe npeananymom LIK KIMNCC. B Hem nogyepkuBanocb, 4To opraHbl Kb sBnswoTcs
nonuTuyeckumu, ocywectensaioT MeponpuaTna LIK KMNCC u paboTaloT nog ero HenocpencTBEHHbIM
pyKkoBOACTBOM, pykoBogsiwme paboTHukn KI'b BXxoasT B mapTHOMEHKNaTypy, npukasbl npeacenatensa Kb
nsgatotcs ¢ ogobperHust LUK KIMCC.

B 1990 roay npeacepatens KI'b CCCP 3aBepssn, 4TO ero Be4OMCTBO OCTaeTCsl NMOOKOHTPOSIbHbIM
KMCC. B UK KMNCC npogomkanu nocTynatb COOTBETCTBYIOLLME OTYeTbl W 3anuckn, coTpyaHukn Kb
NpUBeKanuch K NPOBEAEHNIO NONUTUYECKMX (MAapTUAHBIX) MEPOMNPUATUIA.

MpakTnyeckn oo koHua ceoen aedatenbHocTn KIMCC coxpaHsina HomeHknatypy. [NlocnegHuid cnmucok
HomeHknaTypbl Obin yTBepxaeH LK KIMCC 7 asrycta 1991 roga. B Hero BkoYeHbl 7 ThiCAY YerioBeK,
3aHMMaloLLMX KIYEeBble OOMKHOCTU B rocygapcTee, - Npe3vaeHTbl pecnybnuk, npeacepatenn CoBeToB,
npegcepatenn CosetoB MuHMCTPOB M Tak ganee. 3anpelyanocb BHOCUTL Kakme-nmbo WM3MeHeHusi B
yTBepxaeHHbI LIK KINCC nuyHbIi NnUCToK no yyeTy kagpos u B aHkeTy; LUK KIMCC npogomkan npuHuMmaTh
peLLeHns O NPUCBOEHUN KOHKPETHBLIM NULAM MOYETHbIX U CneunanbHbIX 3BaHUR, ANMNOMATUYECKUX PaHroB,
0 rocyfapCTBEHHbIX Harpagax, 06 ycTaHOBNEHWUW NEPCOHarbHbIX MEHCUIA.

Mpopomkan gencTBoBaTb NOPSOOK, COMMAcHO KOTOPOMY HM OOHO Cepbe3HOEe Ha3HaYeHMe He MOro
obonTtuck 6e3 npegBapuTensHoro cornacosaHus ¢ LK KMCC.

KMNCC cTtpemunacb 1M panee KOHTpPONUpoOBaTb cpeacTtBa MaccoBow uHgopmauun. B 1990 rogy
napTuiriHoe pykoBoACcTBO nopy4daet foctenepaano CCCP cosgaTb perynsipHyto TENEBU3NOHHYIO Nporpammy,
nocesileHHyto npobnemam KICC, ee ponu n mMecty B COBPEMEHHOM OOLLEeCTBe; MOEONOrMyeckun otaen
BbICKa3blBaeT 3amedaHnsi [OCKMHO No urnbMy, B KOTOPOM rnokasaHbl kagpbl HiopHGeprckoro npouecca. B
1991 rogy otaensl LUK KIMNCC npuaHanu Heobxogumbim, 4Tobbl MU CCCP obpatun BHMMaHWe 3anagHbiX
OepXaB Ha HeENpUeMnNemMyo AeaTenbHOCTb pagmoctaHumi "lonoc Amepukun”, "Bun-6u-cun", "Ceoboga".

Wcnonb3oeaHne KIMCC rocygoapcTBeHHbIX cpeacTB npogosrkanocs M B 1990-1991 rogax. Tak,
npoBefeHHas MaBHOM BOEHHOWN NPOKypaTypor pesusns noarsepauna gakrtel 6ecnnaTHoro UCnosib3oBaHus
cekpetapssmm LIK KMNCC camoneToB; octaBanocb 6e3 onnaTtbl MCMOMb30BaHME OECATKOB TeneTamnoB B
3gaHmm LUK KMNCC, denbaberepckon cnyxbbl NapTCTPyKTyp HA TEPPUTOPUN CTPaHbI; Ha rocyaapCTBEHHbIN
CYEeT OTHOCUIMCb KOMaHAMPOBAHMS 3a rpaHuuy; MUHUCTEPCTBAM W BEAOMCTBaM AaBanucb MopyyeHusi B
CBSA3KN C co3faHmeM npecc-LeHTpa koHdepeHumn Komnaptumn Poccnm n XXVIII cbesga KINCC.

MpoBogunock obecneveHne NapTpabOTHUKOB 3a rocydapcTBeHHbI cyeT. B 1991 rogy LK KMCC
Obinv 6e3BOo3ME3OHO NepedaHbl roCyAapCTBEHHbIE Adayu, B3siTbl Ha MNapTOl4XKeT pecnybnukaHckue u
obnacTHble raseTbl, CoOAepXallmMecss 3a rocygapcTBeHHbln cdeT. CoagepxaHme nonutopraHos KI'b, MB[,
MwuHo6opoHbI o6owwnock rocygapctey B 1990 n 1991 rogax B 691 mnH. pybnewn. B nHTepecax coxpaHeHus B
HenpuKocHoBeHHOCTM naptuinHoro Grogketa LK KMNCC npegnpyHumannce mMepbl NO ynnate JOMroB Tak
HasbiBaembIM "dompmam apysen” ¢ opMeHTaumen Ha rocbroaxeT 1 HECBA3aHHbIE BantOTHbIE KpeauThl.

Bce nanoxeHHoe oTHocutcs k pykoBogswmum ctpyktypam KIMCC n KM PCPCP, npexae Bcero K nx
KOMUTETaM OT LEHTpanbHbIX [0 PaMiOHHbIX C cekpeTapmaTamu n 6iopo (B LeHTpanbHbIX - nonuTbopo), a
Takke annapatam 9TuX KomuTeToB. Macca psigOBbiX YNEHOB, BKMOYas PYKOBOACTBO MEPBUYHbIX
opraHu3auui, roCcyJapCTBEHHOM [OEATENbHOCTbI0  MPakTUYEeCKM 3aHMMaTtbcd He Morna.  [axe
npegycmoTpeHHoe o 1990 roga yctaBom KICC npaBo NapTUAHOTO KOHTPONSA 3a AesTeNIbHOCTbIO
agMUHUCTpaUMM NpeanpuATUA U yYpexaeHUn Yalle BCero okasblBanocb Mnycton dopmMarnbHOCTbIO,
MOCKOJTbKY BO [f1aBe agMWHUCTPaLMM CTOSNN NPEACTaBUTENM HOMEHKINATYpbl YNOMAHYTbIX komuTeToB KIMCC
(KM PCOCP).

Pagoebie unenbl KIMCC (KM PC®CP) opobpsnu Ha cBoux CcOOpaHMAX MNOMUTMYECKUE aKuun
LEeHTpanbHbIX U UHbIX KOMUTETOB U MX annapata. Jlviib B camoe nocrnegHee BpeMsi Hadana nosiBNATbLCS
KpMTMKaA C MX CTOPOHbI, OAHaKo pelarowero BnusHusa psigoBble udneHbl KMCC (KM PCHCP) B cBoen
opraHusaumm 4oOUTbCS Tak U HE CMOITIN.

PykoBogswme ctpyktypbl KIMCC un KM PCOCP npucBounu rocygapcTBEHHO-BNACTHbLIE MOTHOMOYMS 1
aKTMBHO WX peanu3oBbiBanu, NpensaTcTBYst HOPMAIbHON AeATENbHOCTN KOHCTUTYLIMOHHBLIX OPraHoB BracTu.
OTO MNOCNYXUNO HOPUOANYECKMM OCHOBAaHWEM [ANs NWKBMAALMW [AaHHbIX CTPYKTYp YKa3oMm BbICLLErO
pornkHocTHoro nuua Poccunckon ®epepaumn. Oencteuna lMNpesvaeHTta 6Gbinn npoavKToBaHbl 00 BHEKTMBHOM
HeOOXOANMOCTBIO UCKITHOYNTL BO3BPAT K MPEXHEMY MOMOXEHMIO, JIMKBUONPOBATL CTPYKTYpPbI, MOBCELHEBHAS



NPaKkTuKa KOTOPbIX Obina ocHoBaHa Ha ToM, 4Tto KINCC 3aHumana B rocynapCtBeéHHOM MexaHusme
nonoXxeHne, He cornacywweecqa ¢ OCHoBaMn KOHCTUTYLIMOHHOIO CTPOA.

OcHoBaHMeM pfna npegnucaHHoro nyHkToM 1 Ykasa oT 6 Hoabpsa 1991 roga npekpalieHus
OEeATenbHOCTU U pocnycka opraHusaumoHHbix cTpyktyp KINCC u KM PCOCP saBnsetcs npexae BCEro
noroXeHne YacTtn nepeon ctatbh 4 KoHcTuTyumm Poccuiickon ®epepaumm B pegakumm ot 1 Hosi6ps 1991
roga, Boanaralwllee Ha rocygapCcTtBO M ero opraHbl 00s3aHHOCTb obecneudnTb OxpaHy MpaBoMopsiAKa,
nHTepecos obLyecTBa, npaB 1 cBoboa rpaxaaH. MpesmaeHT Poccuiickon ®epepaumm gencTsoBarn npyu 3Tom

BO UCMOJSTHEHUE CBOEN NMPUCATK, N3MNOXEHHON B cTaTbe 121 4 KoHCTUTYUuK 1 06s3biBatoLLen ero sawmwiaTb
cyBepeHuTeT Poccuiickon depepaunn, yBaxkaTb U OXpaHATb NpaBa M CBOOOALI YernoBeka U rpaxaaHuHa.
OcyuecTtBneHHble MNMpe3ngeHToM Mepbl CyTb Te Mepbl MO 06ecneyvyeHnto rocyaapcTBEHHOM N 0OLLEeCTBEHHOM
6esonacHocTn Poccuiickon depepaumm, koTopble [pe3naeHT o06s3aH nNpuHMMaTb B COOTBETCTBUM C

ab3auem nepsbiM nyHkTa 11 ctatbn 121 5 KoHcTuTyuum Poccuiickon ®Pepepaumm B pegakuum oT 1 Hosi6ps
1991 roaa.

AHTUKOHCTUTYLIMOHHOCTb  AedaTenbHOCTM  pykoBoasawmx cTpyktyp KIMCC wn Kl PCOCP,
CYLLIECTBOBaBLUMX HA MOMEHT n3gaHust Ykasa NpesungeHta Poccuiickon Pegepaunm ot 6 Hosbpsa 1991 roga
"O peatenbHocTn KIMCC n KM PCOCP", ucknioyaetT BO3MOXHOCTb MX BOCCTAHOBIIEHUSA B NpPeXHEM BuAeE.
UneHobl KIMT Poccuickon ®epepaunm Bnpase co3fgaBaTth MKLb HOBblE PYKOBOASLUME CTPYKTYPbl B MOTHOM
COOTBETCTBMM C TpeboBaHuaMK genctsytowlen KoHcTUTyumm mn 3akoHoB Poccuickon depepauum u Ha
paBHbIX YCIOBUAX C APYIMMW NapTUSMU.

OpHako cnuwkom Lmpokas dopmynupoBka nyHkTa 1 Ykasa, npegycmatpusarowas npekpalleHuve
0eATeNbHOCTM M pocnyck opraHmn3aumoHHbIX CTpykTyp KIMCC un KM PCOCP, He yunTbiBaeT OTMEYEHHOEe
BblLLIE pa3nuuvMe Mexay pykoBogsAWwMMM CTPYKTypamun n nepuyHbsiMu opraHusauusamm KINCC v KM PCOCP,
obpasoBaHHbIMW MO TEPPUTOPUANBEHOMY NPUHLMMY.

B npakTtuke ncnonHeHust Ykasa Bo3obnagano orpaHn4mMTeNbHOE TONKOBaHME ero nyHkTa 1: genyrarhbl-
KOMMYHUCTbI COXpaHUNN B NpeAcTaBUTENbHbBIX OpraHax CBOM MaHAaThl M dpakumu, YEHCTBO B KOMMNapTUm
N npexHss paboTa B HEM He cnykar OCHOBaHMEM [Af1s1 KakoW-NMbo OUCKpUMMHAUMK, Obinu
OecnpenaTCTBEHHO CO34aHbl HOBblE MapTUN KOMMYHUCTMYECKOW opueHTauun. OOHako CyLLeCTBYHOLLMNA
TEKCT 9TOro nyHkTa Ykasa npu OyKBarnbHOM €ro MWCTOMKOBaHWMM MOXET OblTb WCMONb3oBaH Kak Ans
HeoNyCTUMOW AUCKPUMUHALUM KOMMYHUCTOB BOMPEKU, B YaCTHOCTU, MOMNOXEHNAM MNyHKTa 2 TOro e Ykasa,
TaK M AN CTOfb Xe HeQoMnyCTUMOro HENPUMEHEHWUSI MEP 3aKOHHOM OTBETCTBEHHOCTU K KOHKPETHbLIM NULLaM,
BMHOBHBIM B @aHTUKOHCTUTYLIMOHHLIX AestHUAX pykoogawwmx cTpyktyp KIMNCC un KM PCOCP.

MyHKT 2 YKkasa, 3anpeLiarowunin opraHam UCnonHuTenbHonm Bnactn Poccuiickon Penepauun, Kpaes,
obnacTtein, aBTOHOMHOW 00facTn, aBTOHOMHbIX OKpyroB, ropogoB Mockebl u CaHkT-lNeTepbypra, a Takke
opraHam MpokypaTypbl NpecnefoBaTb POCCUMUCKUX FpaxaaH 3a dakT npuHagnexHoctn k KMCC unum K
PCO®CP, npeacrtaBnser cobon rapaHTuio CcobniogeHns psifa  KOHCTUTYLIMOHHBIX — MOJTIOXEHWUN,
obecneunBaroLLmx cobniogeHne npae 1 cBobog rpaxkaaH.

K nyHkty 3 Ykasa B MOMHOM Mepe OTHOCUTCH W3MOXEHHOE BbIlE MNPUMEHUTENBbHO K YKasy
MpeangeHta Poccunckon ®Pegepaumm ot 25 asrycta 1991 roga "O6 wumywectee KMCC wu
KommyHuctuyeckon naptum PCOCP". 3ToT nyHKT Ykasa KOHCTUTYUMOHEH B OTHOLUEHMM TOW YacTu
umywectea KIMCC un KM PCPCP, npaBo COBCTBEHHOCTW Ha KOTOPYI MPUHAANEXWUT rocydapcTBy, U
HEKOHCTUTYLIMOHEH B OTHOLLIEHWM OCTaNbHOM YacTu 3TOr0 MMYLLLECTBa.

UTo kacaeTtcs nyHKTa 4 Ykasa, TO OH HanpaefeH Ha obecneyvyeHne MCNonHeHus ero nyHkTos 1-3. U3
CKa3aHHOro Bblle creayer, YTo 00SA3aHHOCTb, BO3MOXEHHas Ha MEepeyYUcrnieHHble B OAHHOM MyHKTe
rocygapCTBEHHbIE OpraHbl, MPUMEHUTENBHO K UCMOMHEHUIO NPEANUCaHNA, cogepXalmxcs B NyHKTax 1 n 3
Yka3sa, KOHCTUTYLIMOHHA NULLIb B TOW Mepe, B KAKOW KOHCTUTYLMOHHBI 3TU NYHKTbI YKasa.

Mpe3noeHT Poccuiickon degepaumn, KOTOPbIM B COOTBETCTBMM C YacTbio MEPBOW CTaTbu 121l
KoHctutyumn Poccuinckon ®depepauum B pegakumm ot 1 Hosi6psa 1991 roga sBNsieTCA  BbICLUMM
[OOJKHOCTHBLIM NULIOM U FMaBo UCMOMHUTENbHOM BnacTtu B Poccuiickon ®egepaunn, npaBomModeH oTaasaTb
pacnopsXKeHUs rocy4apCTBEHHbIM OpraHaMm MCMONTHUTENBbHOW BNACTU HDKECTOSILLMX YPOBHEN YNpaBrieHus,
OTHOCSILLMECH K MPETBOPEHUIO B XM3Hb €ro ykaszoB. COOTBETCTBEHHO W3 YCTAaHOBMEHHOW B YacTu BTOPOW
ctatbn 4 KOHCTUTYUMM 0BA3aHHOCTU OOIMKHOCTHLIX MWL, cobntogatbs KOHCTUTYLMIO U 3aKOHbI BbITEKAET UX
0ba3aHHOCTE McnonHATL ykasbl [pesvpgeHTa Poccuickon depepaunn, wm3gaHHble B npegenax ero
KOMMeTEeHLUN.
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W3pnaBas Ykas, MNpesnaeHT pykoBoacTBOBasncs ctatben 121 7, a Takke YacTbio nepsown ctaten 121
KOHCTUTYLMKN, HagenvBLUEN €ro MNpaBOM W34aBaTb YKasbl, 00A3aTeNbHble K WCMOMHEHUID Ha BCEN
Tepputopun Poccuickon ®egepauun, n npoBepsATb UX ucnonHenve. ObecnednBas ucnonHeHne Ykasa,
Mpe3naeHT onvpancsa Ha TakMe CBOM NOMHOMOYNS, Kak pykoBogcTBo CoBeToM MWHMCTPOB, BO3NOXEHHOE Ha

5
I'Ipesw/:l,eHTa MYHKTOM 6 ctatbk 1217, N MHblE MOMHOMOYMS, BO3NOXEHHbLIE HA HEro B COOTBETCTBMU C

NyHKTOM 16 cTaTbu 1215 KoHcTuTyuumn 3sakoHamu Poccunckon depepauuun. Kpome Toro, ctatba 122
KoHCcTUTyuMn ycTaHaBnuBaeT nogoTyeTHocTb CoBeTa MwuHucTpos [pe3ugeHTy, B TOM u4ucrie U no
BOMpocaM, OTHEeCEHHbIM K BegeHutio CoBeta MuHMCTpoB B 06nacTtu HapogHOro xo3sancTea, obecnedeHus
npasonopsaka, 6esonacHOCTM U 0BOPOHbI, NMPEAYCMOTPEHHbIM MyHKTaMu 1-4 yacTtu BTOpon ctatbn 125
KoHcTuTyumn. MyHKT 4 YKa3a kak pas 1 3aTparmBaeT 3TW BOMpPOChI.

. 1

UTo KacaeTCa HWXEeCTOSALMX OpraHoOB WCMOMHUTENbHOW BMacTW, TO 4acTb BTOpas cratbu 1327,

ctaTtbs 134 1 yacTb nepBas ctatbn 146 KoHCTUTYUMM criykaT ocHOBaHueM Ans npasa Npe3vaeHTa gasaTb
B npegenax CBOMX NOMHOMOYUIA yKa3aHUs 3TUM opraHam.

v

PaccmaTpuBasi B xoge Cy[oroBOpeHust conyTcTByoWmMIA Bonpoc, KoHCTMTyumnoHHbId Cya npoeepun,
otBevaeT nm KMNCC npusHakam o06LLECOIO3HOrO OOLECTBEHHOrO 0O0bEAVHEHUS, MPenyCMOTPEHHbIM, B
yacTtHocTu, 3akoHom CCCP "O6 o6LuecTBeHHbIX 06beanHeHnsx".

B cBsa3n ¢ cobbitnammn 19-21 aBsrycta 1991 roga reHepanbHbin cekpeTapb LIK KIMCC M.C.'opbaues 25
asrycta 1991 roga npussan LIK KINCC "npuHaTb TpyaHoe, HO YeCTHOE peLleHme O caMmopocnycke” 1 3assun:
"Cynbby pecnybrnmkaHCKMX KOMMApTUM U MECTHbIX NMapTUMHBLIX OpraHu3auui onpeaenstoT OHM camu... He
cuutalo onsa cebss BO3MOXHbIM AarnbHewee BbinonHeHne dyHKuui MeHepanbHoro cekpeTtaps LUK KIMNCC wn
cnarar COOTBETCTBYHLLME NOSIHOMOYMS".

9710 crtano Havanom pacnaga KMNCC kak obLiecot3Hor nonmMTu4eckon opraHusaummi. B aBerycte
cnoxun c¢ ceba nonHomoumss cekpetapb LK Komnaptmm Kasaxcrtana, uneH nonutGiopo LIK KMCC
H.A.Hasapb6aeB. B 310 e Bpemsi 06bsBUIM 0 CBoeM Bbixofe n3 coctara nonutoropo LIK KINCC cekpeTtapb
Komnaptum AsepbangxanHa A.H.Mytanu6oB wun cekpetapb Komnaptum VYsbekuctaHa W.A.Kapumos.
Coobwanocb Takke o Bbixoge yneHoB LIK u LIKK KMNCC ot AsepbangxaHa n TagpKMkuctaHa M3 cocTaBa
3TUX OPraHoB.

Bnocneactesum Obinv NPUHATHI PELLUEHMS: O MPUOCTAHOBIEHUN OeATenbHOCTM KoMMYHMUCTUYECKon
naptum pysmmn (Ykasom lpesmgeHTta Pecnybnuvkn Mpysnst ot 26 asrycta), benopyccun (noctaHoBneHnem
BepxoBHoro CoseTta benopyccun ot 25 aerycta), TagkukuctaHa (noctaHoneHneMm BepxosHoro CoBeTta
Pecnybnukn Tapkunkuctan oOT 2 okTa6ps), KbipreisactaHa (noctaHoerneHvem BepxosHoro Coseta
Pecnybnukn KeipreiactaH ot 31 aBrycra); o pocnycke KommyHuctuyeckon naptmm Kasaxcrana (pelleHnem
ypesBblyariHoro XVIII cbesga Komnaptum KasaxcraHa ot 7 ceHTAbps); o camopocnycke KomMmmyHucTnyeckom
naptum AsepbangkaHa (pewennem uypesBbidanHoro XXIII cvbesga Komnaptum AsepbanmgxaHa ot 14
CceHTA0pSA); 0 npekpalLieHun gedarensHocTn KommyHuctudeckon naptum Apmenun (pewwernvem XXIX cbesga
Komnaptum ApmeHun oT 7 ceHTabps); opranmsaumi KMNCC Komnaptum O3CTOHMM (MOCTaAHOBNEHWEM
MpaButenbctBa 3CTOHMM OT 22 aBrycta); O Bbixode KOMMyHMCTMYECKUX MapTui TypKMEHMCTaHa |
Y3bekuctaHa 3 coctaBa KINCC (cootBeTcTBEHHO pelweHvem nneHyma LIK Komnaptum TypkmeHucTtaHa ot
26 aBrycta u peuweHnem XXl cbesga Komnaptum YsbekuctaHa oT 14 ceHTAbpsi) ¢ nocneayoLen
NVKBMAALMEN KOMNAPTUA Ha TEPPUTOPUM AaHHbIX pecnyOnuk; o 3anpeTte gedaTenbHOCTM KoMMyHMCTUYECKon
naptum Mongosbl (noctaHoBnenneM Npeananyma BepxosHoro CoBeta MongoBsbl OT 24 aBrycrta), YKpauHbl
(moctaHoBnenvem lNpesvgmyma BepxoBHoro Coeta YkpauHbl oT 30 aBrycta), JlatBum (noctaHoBneHVeM
BepxoBHoro Coseta JlatBunckon Pecnybnukm ot 10 ceHTsbps), Jintebl (mocTtaHoBneHneMm BepxoBHoro
Cosera JlutoBckon Pecnybnuku ot 23 aBrycTta).

Takum obpasom, kK Hosi6pto 1991 roga B pesynbTaTte pocnycka, NPMOCTaHOBMNEHWS, 3anpeTa U Apyrmx
npeobpasoBaHUin KOMMYHUCTUYECKUE NapTUKM pecnybnnk NpekpaTunmn cBoe CyLecTBOBaHWe. JTO 03HaYarno,
yto KMCC nepectana oTtBevaTb Npu3Hakam OOLLECOK3HON MOMUTUYECKOW MapTUW, MNpPedyCcMOTPEHHbIM
yacTbto BTOpoi ctaTbn 6 3akoHa CCCP "O6 o6LecTBeHHbIX 00begnHeHNsX".

Uto kacaetca KIl PCOCP, 10, Kak OTMeYeHO Bbille, OHa A0 CcamMoro MOMEHTa Wu3gaHus
paccmaTtpuBaembix Yka3oB [NpeangeHta Poccuiickon deaepaumm octaBanacbk coctaBHom YacTbio KINCC u B
CaMOCTOATENbHYI MOMUTUYECKYHO NAapTUIO HE ohopMuMnach.

KM PCOCP 6Gbina camocTosiTenbHa TONbKO Kak cTpykTypa cucteMbl KIMCC u B Tex npegenax,



koTophkle onpeaensn yctas KIMNCC. B atom cmbicrnie ctatychl KI PCOCP v kpaeBoi napTUNHOM OpraHn3aumm
noyTM coBnanu, 4To MOATBEpAMNn BbicTynaBwui B Cype ObiBwMI nepBbii cekpeTapb LK K PCOCP
W.K.MNono3koB (cTeHorpamma oT 7 okTsabpsa 1992 roga, ¢.93-100).

YcTtaHoBrneHve Toro dakra, 4to pykosogswme ctpyktypbl KIMCC n KM PCO®CP ocywectBnanu Ha
npakTuke BOMPEeKn AeWCTBOBAaBLUMM KOHCTUTYLMSIM FOCYyAapCTBEHHO-BNACTHble (OYHKUUKW, O3HA4aeT, 4To
pOCMyCK UX NpaBoOMEPEH U BOCCTaHOBIEHNE HeJonycTUMO. [onbITKM co3biBa U NPOBEAEHUS KOHepeHLnn 1
cbe3sna KIMCC, npeanpuHsaTtble oceHblo 1992 roga, He MOryT ObiTb MpU3HaHbl NMPaBOMOYHLIMU, MOCKOMbKY
yyacTtBoBaBLLMe B npouecce npegcrasutenn KMNCC, 3aHMMaBLLIMe HA MOMEHT U3aHusa paccMaTpuBaembIxX
ykasoB [lpesngeHTa OOMKHOCTU COOTBETCTBEHHO 3aMecTuTensl reHepanbHoro cekpetapsa LK KMNCC u
nepsoro cekpeTapsa LIK KN PCOCP, 3asaBunu o cBoer NOfHOW HENPUYACTHOCTU K 3TUM LENCTBUSAM.

MockornbKy, TakuM obpa3om, YCTaHOBMEHO, YTO yxe B TedeHue roga Hu KMNCC, Hu KM PCOCP He
CYLLLEeCTBYIOT, NMOCTOMbKY cnedyeT NpusHaTh, YTO NpegMeT xodaTtancTBa HapoAHbIX AenyTaTtoB Poccuinckomn
degepaumm o NpusHaHUM HekoHCTUTyUMoHHocTu KIMNCC oTcyTCcTBYET.

B oTHoweHun cogepxallencss B xogaTanctee npocbbbl nNpuaHaTh ykasbl lNMpesugeHta Poccuickon
depepaumm  KOHCTUTYUMOHHbIMU KOHCTUTYLUMOHHBIM Cya OTMeYaeT, 4TO XogaTalucTBa O MpU3HaHWK
KOHCTUTYLMOHHBIMW aKTOB FOCY[4apCTBEHHbIX OpraHoB He NpeaycMOTpeHbl 3aKOHOM O KOHCTUTYLIMOHHOM
Cyne Poccuiickon ®efepaummn 1 He MMEKT CMbICna Mo CyLeCcTBY, Tak Kak NMoOON akT rocyaapCTBEHHOro
opraHa CYMTaeTCH KOHCTUTYLIMOHHbIM, MoKa B npeanMcaHHoM KOoHCTUTyuumen unym 3akoHOM Mopsifke He
yCTaHOBMEHO obpaTHoe.

Ha ocHoBaHMKU M3NOXEHHOro, PYKOBOACTBYSACh YacCTbio YETBEPTON CTaTbM 6 U cTaTben 64 3akoHa o
KoHctutyumoHHom Cyne Poccunckon ®enepauum, KoHetutyumoHHein Cyg Poccunckon ®epepaunm

NOCTaHOBUIT:

I. Mo Bonpocy o npoBepke KOHCTUTYLMOHHOCTM Ykasos [pesngeHTta Poccuinckon depepauum ot 23
asrycta 1991 roga Ne 79 "O npuoctaHoBneHun geatensHoctn KommyHuctudeckon naptum PCOCP"

1. MNMpusHaTtb cogepxalleecsa B nNyHkTe 1 Ykasa npegnucanue lNpesmgeHta Poccuinckon ®epepauunm
MWHUCTEPCTBY BHYTPEHHMX Aen O MNPOBEAEHWM pacCrnedoBaHuMsi He COOTBETCTBYHOLUMM KOHCTUTYLMM
. . 8
Poccwuinickon depepaummn B pegakummn ot 24 mas 1991 roga, ee ctatbe 121, B CBSI3M C TEM, YTO 3TUM
npeanMcaHneM HapyLLalTCs YCTaHOBIEHHbIE 3aKOHOM NpaBuna o NoacneaCcTBEHHOCTY.
2. MpunsHaTtb NyHKT 2 Ykasa cootseTcTBYOWMUM KoHcTuTyumumn Poccuiickon ®egepauum B pegakumm ot
. 1 4
24 mas 1991 roga, ee ctaTtbe 4, NyHKTY 5 cTaTbn 72, YacTn nepBon ctatbn 1217, ctratbe 121 ° 1 absauy

nepsomMy nyHkra 11 ctatbn 121 5.

3. MNpusHatb NyHKT 3 Ykasa cooTtBeTcTBYOWMM KoHCcTUTyumm Poccuiickon ®efepaumv B pegakuum ot
24 mas 1991 roga, ee ctatbe 4, NyHKTY 5 cTatbu 72, YacT nepBov ctatbn 121 1, cratbe 121 4, MYyHKTY 6 1
ab3auy nepsBomy nyHkta 11 ctatbu 121 5, ctatee 122, nyHktam 3 n 4 4actu BTOpow ctatbn 125, yactam
nepeon n BTopon ctatbu 129.

4. MNpwusHaTb NYHKT 4 Yka3a cooTBeTCcTBYOWMM KoHCTUTYLumMn Poccunckon degepaunm B pegakumm ot
24 maqa 1991 roga, ee crtatbe 4, MYHKTY 5 cTaTbu 72, Yyactu nepeoun ctatbn 121 1, ctatbe 121 4, absauy
nepsoMy nyHkra 11 ctatbn 121 5.

5. lMpusHate cogepxawmeca B nyHktax 1 m 5 Ykasa npegnucaHus [pesugeHTta Poccuinckomn

depepaumm MNMpokypaType HE MMEIOLLMMW KOPUONYECKOrO 3HAaYEHMS, TaK Kak COOTBETCTBYOLLAas 0693aHHOCTb
NpoKypaTypbl NPSAMO BbiTekaeT 13 ctaten 176 n 177 Konctutyuun Poccurickon ®egepauun.

6. rlpVI3HaTb NYHKT 6 Ykasa He COOTBETCTBYHOLWNM OGLLI,EMy npuHUMny npasa, CorrnacHoO KOTOpPOMY
3aKOH MU MHOM HOpMaTMBHbIVI akT, I'Ipeﬂ,yCManVIBaIOLLI,VIﬂ orpaHun4eHue npae rpaxgaH, BCTynaet B CUly
TOJTbKO Mocre ero OI'IyGJ'II/IKOBaHI/IFI B OCbI/IU,I/IaJ'IbHOM nopdanke.

[I. Mo Bonpocy o0 npoBepke KOHCTUTYLMOHHOCTWN Yka3sa [lpesvageHta Poccuiickon ®egepaunm ot 25
asrycta 1991 roga Ne 90 "O6 umywiectse KINCC n KommyHuctnyeckon naptum PCOCP"

1. MNpusHaTtb NyHKT 1 Ykasa cooTBeTcTBYOWMM KoHCTUTYLUUn Poccuinckon ®defepaumm B pegakumm ot



24 masa 1991 roga, ee ctatbsam 10 n 11 1, YacTu nepsoin cTatbn 121 1, cTaTbe 121 4, NyHKTY 6 cTaTbKn 121 S ,
ctaTbe 122, NnyHKTY 3 4acTu BTOPOW cTaTtbi 125, NPUMEHUTENBHO K TOW YacTu MMYLLLECTBA, COBCTBEHHUKOM
KOTOPON ABMAMOCL roCyAapCTBO, HO KOTOpas Ha MOMEHT usdaHusa Ykasa hakTU4eckum Haxogurnacb BO
BMNaZeHun, Nonb30BaHMN N pacnopsikeHnn opraHoB 1 opraHusaumii KINCC mn KM PCOCP.

MpuaHaTb NyHKT 1 YKa3sa He cooTBeTCTBYOWMM KoHCTUTyuumn Poccuiickon ®egepauun B pegakumm ot
24 masa 1991 roga, ee ctatbe 4, yacTaMm nepsor u BTopon ctatbn 10, YacTu BTOpon cTaTbn 49, NyHKTY 6

o 5 8 o
yactu nepsor ctatbu 109, cratbam 121 n 1217, NpUMEHUTENbHO K TOW 4acTu WMYLLEecTBa,
cobcTBeHHUKOM KoTopo siBnisinacb KMNCC, a Takke K TOW 4acTu MMYLLLECTBA, KOTOpas Ha MOMEHT U3faHust
Ykasza hakTnyecku Haxogurnacb BO BRageHUW, MOMb30BaHUM M PaCMOPSIKEHUN OpPraHoB M opraHu3auuin
KMCC un KN PCPHCP, Ho coBCTBEHHMK KOTOPOIN He Obin onpedeneH.

2. MNMpunsHaTtb NyHKT 2 Ykasa cootBeTcTBYyOWUM KOoHCTUTYLMKn Poccuinckon ®epepauumn B pegakumm ot
o ., . 1
24 masa 1991 roga, ee ctaTtbe 4, YyacTam nepsour u BTopon ctatbn 10, yacTu nepsBou ctatbn 1217, cTaTbe

121 4, NyHKTY 6 cTatbn 121 S , MYHKTY 3 YacTu BTOpown cTtaTtbu 125.

3. MpusHate nyHkTbl 3 M 4 Ykasza cooTBeTcTBYOWMMU KoHcTuTyuumn Poccuickon depepauun B

pegakumm ot 24 masa 1991 roga ee ctatbsam 4 n 11 1, yacTu nepsov ctatbh 121 1, NyHKTY 6 ctatbn 121 5,
nyHktam 1, 2, 3 yactn BTOpOM CcTaTbu 125, NPUMEHUTENBLHO K TOW 4YacTu MMyLLEeCTBa, COOCTBEHHWKOM
KOTOPOMN SABMSANOCb rOCyAapCTBO, HO KOTOpas Ha MOMEHT usdaHus Ykasa aktudeckum Haxogurnacb BO
BNageHun, Nonb30BaHMU N pacnopsikeHnn opraHos u opraHusauuii KINCC vn KM PCOCP.

Mpu3HaTb NyHKTbI 3 1 4 YKa3a NPUMEHUTENbHO K OCTarlbHOMY UMYLLLECTBY He COOTBETCTBYHOLLUMMU
KoHcTuTyumm Poccunckon depepaumm B pegakummn ot 24 masa 1991 roga, ee cratbe 4, Yyactam nepsov u

. . 5 8 . .
BTopon ctaTtbn 10, yacTn BTOpOW cTaTbk 49, ctatbsm 121~ n 121, B TOM 4acTu, B KOTOPOW nepegada
npasa Nonb30BaHWs AaHHBIM UMYLLIECTBOM HEOCHOBATENBHO CBSI3aHa B YKa3e C NpaBoMOYMeEM rocyaapcTaa
Ha Nonb3oBaHWe 3TUM MMYLLLECTBOM B Ka4eCcTBe COOCTBEHHMKA.

4. lMpusHaTb NyHKTbI 5 M 6 Ykasa cootBeTcTBYOWMMN KoHcTuTyumm Poccuiickon depepaumm B
. 1 .
pegakumm ot 24 mas 1991 roga, ee ctatbam 4, 9 1 10, yactn yetBepTom ctatbn 117, YacTn NnepBon cTaTbn

1211, crtatbe 121 4, NyHKTY 6 1 ab3auy nepBomy nyHkta 11 cratbun 121 5, cratbam 121 8 n 122, nyHktam 1,
2, 3 yacTtu BTOpOM cTaTbn 125.

5. MpusHaTb NyHKT 7 YKasa He COOTBETCTBYKOLUMM OOLUEMY MPUHUMIY NpaBa, COrfacHO KOTOPOMY
3aKOH M MHOW HOPMAaTWBHbLIN aKT, MpedycMaTpuBalOLWLMA OrpaHWYeHne MnpaB rpaxaaH, BCTynaeT B Cuny
TONbKO Mocre ero onyonnkoBaHWsl B ocouumManbHOM Nopsiake.

6. MNpeanoxutsb MNpe3ngeHty Poccunckon degepaumm BO MCrnonHeHe nyHkTa 5 Ykasa obecneunTb
obHapogoBaHMe UcHepnbiBaLWMX CBEAEHWIN O NPUHATBIX PeLleHnsix oTHocuTenbHo nmyectsa KMNCC n K
PC®CP u o chaktnyeckom NCnonb30BaHMM 3TOr0 UMYLLLECTBA.

[ll. Tlo Bonpocy o npoBepke KOHCTUTYLUMOHHOCTM Ykasa [lpeangeHta Poccurickon depepaumm ot 6
Hos6pst 1991 roga Ne 169 "O pgesatenbHocTn KINCC n KM PCOCP"

1. MNpwusHaTtb NyHKT 1 Yka3a cootBeTcTBYOWMM KoHCTUTYUMmn Poccunckon degepauun B pegakumm ot

4 5
1 HosAA6ps 1991 roga, ee ctatbe 1217 n abs3auy nepBomMy nyHkTa 11 ctatem 1217, NPUMEHUTENBHO K
pOCMyCKy MMEBLUUXCHA Ha TeppuTopumn Poccuickon degepauum pyKOBOASALLMX OPraHM3aumMOHHBIX CTPYKTYP
KIMCC, a Takke KIT PC®CP B TOI cTEeneHun, B Kako oHa aBnsinacb coctaBHom YacTtbio KIMNCC.

MpuaHaTb nonoxeHne nyHkTa 1 Ykasa o pocnycke opraHm3aumnoHHbix cTpykTyp KIMCC n K PCOCP
He cooTBeTcTBYyOWMM KoHcTuTyummn Poccuiickon Pepepaumm B pegakuum oT 1 Hosbpa 1991 ropa, ee
ctatbe 49, nNpPUMEHUTENbHO K nNepBuMYHbIM  opraHu3aunam Kl PCOCP, obpasoBaHHbIM MO
TeppuUTOpManbHOMY MPUHLUUMY, NMOCTOMbKY, MOCKOMbKY 3TW OpraHu3auuu COXPaHsinM CBOW OOLLECTBEHHbLIN
XapakTep U He NOAMEHSINN TOCYAapCTBEHHbIE CTPYKTYpbl, @ Takke NpWU YCNOBUW, YTO B Cryvae Wux
OpraHM3auMOHHOro OYOPMIIEHNS B Ka4yeCTBE MOSIMTUYECKON NMapTMU HapaBHE C ApyrMMu napTusimui byayT
cobntogeHbl TpedoBaHusa KoHcTuTyuum 1 3akoHoB Poccuickon ®enepavmn.

2. lNMpusHaTtb NyHKT 2 Yka3a cooTtBeTcTByoWUM KoHeTutyuumn Poccuiickon denepauum B pegakuum ot
1 HosIGps 1991 roaa, ee ctatbam 37, 55, 121 4 n172.



3. MNpusHaTtb NyHKT 3 Ykasa cooTBeTCTBYOLWNM KoHCTUTYumMn Poccuiickon denepaumm B pegakumm ot
1 Hos16psa 1991 roga, ee ctatbam 10 u 11 L YacTu nepson cratbu 121 1, ctatbe 121 4, NYyHKTY 6 cTaTbK

5 . .
1217, cratbe 122, nyHKTY 3 4acTm BTopoil cTtaTbu 125, NpuUMEHUTENBHO K TOW YacTn WUMYLLECTBa,
COBCTBEHHUKOM KOTOPOW SBMANOCH rOCYAapCTBO, HO KOTOpas Ha MOMEHT u3faHus Ykasa akTuyecku
Haxoamnack BO BNageHUK, Nonb3oBaHUM 1 pacnopsbkeHum opraHos u opraHusauuin KINCC u KM PCOCP.

MpuaHaTb NyHKT 3 YKa3sa He cooTBeTCTBYOWNM KoHCTUTyuumn Poccuiickon ®egepauun B pegakumm ot
1 HosOps 1991 roga, ee craTtbe 4, YacTsam NepBon 1 BTopon ctatbn 10, YyacTn BTOpo cTatbh 49, NyHKTY 6

o 5 8 o
yactu nepsor ctatbu 109, cratbam 121 n 1217, NpUMEHUTENbHO K TOW YacTu WMYLLEecTBa,
cobcTBeHHUKOM KoTopon siBnsnack KMNCC, a Takke K TOM 4YacTu MMYLLLECTBA, KOTOpasi HA MOMEHT M3LaHus
Ykasza hakTnyecku Haxogunacb BO BRageHUW, MOMb30BaHUM M PACMOPSIKEHUN OPraHoB M opraHu3auuin
KMCC u KN PCPHCP, Ho cobCTBEHHMK KOTOPOKW He Obin onpeeneH.

4. MpunsHaTtb NyHKT 4 Ykasa cootBeTcTBYOWUM KoHCcTuTyuumn Poccuiickon ®enepauum B pegakumm ot
1 HosIGps1 1991 roaa, ee YacTy BTOPOK cTaTbu 4, YacTu nepBor cTatbn 121 1, ctatbe 121 4, nyHKTam 6 n 16
ctatbn 121 5, crtatbam 121 8 n 122, nyHktam 1, 2, 3, 4 yactn BTopon crtatbn 125, yactu BTOpoON cTaTbu

1 . .
132, crtatbe 134, yacTm nepson cTaTbu 146, NPUMEHUTENBHO K WCMOMHEHUIO MONOXEHWNn Ykasa,
KOHCTUTYLIMOHHOCTb KOTOPbIX NpU3HaHa HacToawum NoctaHoBNEHNEM.

IV. Mo conyTtcTBytoLLEMY BOMPOCY O NpoBepke KOHCTUTYLMOHHOCTU KIMTCC 1 KM PCOCP

B cBs3u ¢ Tem, 4To B aBrycte-ceHTabpe 1991 roga KINCC daktuyeckn pacnanacb u ytpatuna cratyc
06LLEeCco3HON opraHnsauum, YTo POCMYCK PYKOBOASALMX opraHmsaunoHHblx cTpyktyp KMNCC u K PCOCP
Kak ee COCTaBHOW 4YacTu npusHaH HacToAawmMm [locTaHOBNEHMEM COOTBETCTBYHOWUM KoHCTUTYUMK
Poccuinckon ®epepauum n yto KN PCOCP opraHnsaumoHHO He opopmMmIieHa B Ka4eCTBE CaMOCTOSITENbHOMN

NONUTUYECKON MapTUKN, PYKOBOACTBYSACb CTaTben 1651 KoHcTutyuumn Poccunckon degepaumm, 4acTbio
naTon crtatbk 44, yactsaMu nepBov M BTOopon cTatbk 62 3akoHa o KoHctutyumoHHom Cyae Poccuiickon
depepaumm nNpou3BOACTBO MO XogaTamcTBy O npoBepke KoHCTUTyumoHHoctn KIICC u K PCOCP
npekpaTuTb.

\Y,

1. Ha ocHoBaHum ctatenn 49 n 50 3akoHa o KoHctuTyumoHHom Cype Poccunckon depepaumm
HacTosilee [locTaHoBREeHMe BCTyNaeT B CWUMy HeMeOsieHHO MNocne ero MnpoBO3rMnalleHusi, SBRsieTcs
OKOHYaTeNbHBbIM U 06XKanoBaHWIO HE NMOANEXNT.

2. CornacHo ctatbam 4, 10 n 163 KoHcTutyumm Poccuickon ®egepauun, a Takke 4acTn 4eTBepTon
ctatbn 1 1 yactam 2 n 5 crtatbm 65 3akoHa o KoHctutyumoHHom Cype Poccuiickon degepauum cnopbl O
MPaBOOTHOLUEHUSIX, BblTEKAMOLWMX U3 NpaBa COOCTBEHHOCTU Ha MMYLLECTBO, COOCTBEHHUKOM KOTOPOrO He
ABMSIETCA rocyaapCTBO U KOTOPOE Ha MOMEHT M3faHusi YKa3oB (haKTUYecKM Haxoaunocb BO BRafeHuUw,
nonb3oBaHUK 1 pacnopsixeHun opraHos 1 opraHusaunin KINCC n KM PCOCP moryT 6bITh peLleHbl Ha obLwmx
OCHOBaHUsIX B cyaebHoM nopsiake.

3. B cootBeTcTBUM CcO cTaTben 84 3akoHa o KoHcTuTyumoHHoM Cyae Poccunckon egepaumm gaHHoe
MocTaHoBneHne noanexvt onybnukoBaHmio B "BepomocTsix Cbes3ga HapodHblXx AenytatoB Poccumnckon
depnepaumn n BepxosHoro CoeTta Poccuiickon ®epepaumn”, B "Poccuiickoli raseTe”, a Takke BO BCEX
neyaTHbIX opraHax, rge obinun onybnukoBaHbl Ykasbl [pesungeHta Poccuiickon ®egepauum ot 23 aBrycra
1991 roga Ne 79 "O npuoctaHoBneHun geatenbHocTn KommyHuctnyeckon naptum PCOCP", ot 25 aBrycra
1991 roga Ne 90 "O6 nmywectee KINCC n KommyHnctmdeckon naptum PCOCP" n ot 6 Hoa6psa 1991 roga Ne
169 "O pestenbHocTn KIMCC n KM PCHCP", He no3gHee YeM B CEMUOHEBHbLIN CPOK MOCIE ero U3roXeHust.

MNpencepatens
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CekpeTapb
KoHcTtutyumonHoro Cyaa
Poccuiickon depeparmm

FO.O.PyakuH

OCOBOE MHEHME

cyabU KOHCTUTYLUMOHHOIO CYAA POCCUUCKON ®EOEPALIUN A.J1.LKOHOHOBA

B cootBetctBUM co cTtatben 45 3akoHa o KoHctutyumoHHom Cype Poccuiickon ®epepauumm
Bblpaalo cBoe ocoboe MHeHuMe Mo [BYyM BOMpPOCaM, KOTOPble HEe HalufvM MpaBUIbHOMO paspeLleHust B
nocraHoBneHun Cyga no gaHHomy geny.

[. KoHcTuTyumMoHHbIM Cya npusHan He cooTseTcTByoWMM KoHcTuTyuum Poccuitckon depepaumm
pocnyck Ykasom lNpeangeHta Poccuitckon ®enepauumn ot 6 Hosbpsa 1991 roga "O pgesatenbHoctn KIMCC u
KN PCPCP" nepBuyHbix opraHunsaumn K PCPCP, "obpasoBaHHbIX NO TeppuTOpManbHOMy MpuHUMNY", Ha
TOM OCHOBaHUW, 4YTO OHW SKODObl "COXpaHANM CBOM OOLLECTBEHHbLIN XapakTep W He NogMEHSANU
rocygapCcTBeHHble CTPYKTYpbI".

OpHoBpeMeHHo ¢ aTum Cya npusHan npaBoOMepHbIM POCMYCK BCEX HAXOASILUXCA Ha TeppuTopuu
Poccuiickon depgepaumm pykoBoasaLmx opraHmsaumnoHHbix cTpyktyp KIMNCC, a Takke ee cocTaBHOM 4acTu -
KM PCOCP.

Takoe pasgeneHne Ha nepBudHble "obOLECTBEHHbIE" oOpraHuM3aumMM, C OOHOW CTOPOHbI, WU
"pykoBoasiime ctpykTypbl KIMCC" - ¢ gpyrow, He ABRSETCS OCTAaTOMHO KOPPEKTHbIM U OBOCHOBaHHbLIM ANS
peLleHns BOMpoca O HPUOMYECKON MPUPOAE M KOHCTUTYLMOHHOW OTBETCTBEHHOCTM KOMMYHMCTMYECKOM
napTum B LENOM.

BoanoxeHne oTBETCTBEHHOCTM 3a Bce peweHns n gencteuss KMNCC Tonbko Ha "y3kywo rpynny
KOMMYHUCTUYECKNX (DYHKLMOHEPOB", Ha "pyKoBOASALME OpraHbl U BbICWIMX OOMKHOCTHbIX nuy KMCC,
OEeNCcTBOBaBLUMX B MNogasnsioliemM OONbLUMHCTBE CrnyvaeB BTamHe OT psigoBbix udneHoB KIMCC", kak aTo
oTMevaeTcs B noctaHoBreHun KoHctutyumoHHoro Cyaa, Bpsa Ny cnipaBeaniveo U NpaBoOMepHO.

Hannune wnu otcytcTBue npu3HakoB "obLLECTBEHHOro xapakrepa“, "4epT 0O6LeCTBEHHOro
obbeauHeHna" He MOXeT CIMy>XUTb OCHOBaHWeM Ona anddepeHumaumm pasnuyHbix cTpyktyp KIMNCC B
Uensx BbISBNEHUS WX aAHTUKOHCTUTYLMOHHOCTM, MO0 TakmMm CyObLEKTOM OTBETCTBEHHOCTW, Kak
npeacraenaeTcs, MoxeT cumTtaTbea Tonbko KIMCC B wenom.

Kak yctaHoBneHo B cygebHOM 3acefaHvmM M MNOATBEPXKAEHO MHOTOYMCNEHHBIMU LOKYMEHTamMu,
KCMEPTHLIMU  3AKITIOYEHUSMU U CBMOETENbCKUMW  MOKA3aHWSIMW, HanmuumMe BHELWHWMX NPU3HAaKoB
0OOLEeCTBEHHO-NONUTUYECKOrO OObeauHEHNS B BuAe YMEeHCTBa, OpraHusauum U onpegeneHHoro
CTPYKTYPHOIO MOCTPOEHUS, €ANHBIX NPOrPaMMHbIX U YCTaBHbIX TpeboBaHUN, NPUHATUSA pelueHun B hopme
NapTUMHbLIX OOKYMEHTOB W T.N. ObiNO npucylle BCEM YPOBHSIM OpraHusauuun, BKYasd BbiCLUNE
pykoBoaswme opranbl KIMCC. OgHako He nepedqncrieHHble MPU3HaKkM U He OOLLECTBEHHbIN XapakTep
onpeaensnm CyLWHOCTb 3TOro obpasoBaHus.

C MOMmeHTa He3aKOHHOro 3axBaTa BnacTu B OKTsaOpe 1917 roga opraHusaumsi, nepenMmeHoBaHHast
Brnocrnegcteum B KIMCC, ctaHOBMTCHA rocyaapCTBEHHOW MapTUeNn, €OVHOMNUYHO yAEepXMBaloLWen B CBOUX
pyKax pblyaru rocygapCTBEHHONW BnacTu, onpegenstoLlen Bce CTOPOHbI FoCyJapCTBEHHOM, OOLLECTBEHHON 1
TNIMYHOM XM3HW rpaxaaH. CoxpaHsisi BHELLHME npu3Hakn obectBeHHoro obbeaunHeHnsi, KNCC HamepeHHO
co3gaBana BWAMMOCTb CODOCTBEHHOW JEMMTUMHOCTW, YTO CYLUIECTBEHHO 3aTpydHseT aHanus ee
NOSINTUYECKOM NpUpPOabI.

Bmecte c Tem 3asBneHUs NapTUMHBIX NMAEPOB, MHOFOYMCIIEHHbIE MPOrpamMMHbIE LOKYMEHTHI,
napTUMHas NpakTuKa, HOPMAaTUBHBIE aKTbl, NPUHATBIE MO ykasaHuo KIMCC, ceupetenbcTBytoT, 4to KIMNCC
HUKOrda He oToxaecTensna cebs ¢ obblvHbIM Cyrybo obLiecTBeHHBIM 00beanHEHNEM, NOQYEPKMBAsA CBOE
BEPXOBEHCTBO, CBOW OCOOBIN, WCKMOYUTENBHBIN XapakTep MO CyLHOCTW, dopMaM opraHu3auuu,
cogepXaHno N uenam OeaTenbHOCTU: "napTus HoBOro Tuna", "opaeH mMedeHocueB", "nepenoBon oTpsaq
Tpyaswmxcsa”, "agpo BCEX rOCYOApCTBEHHbIX W OOLIECTBEHHbIX OpraHmsauun”, "pykoBogswias wu
HarnpasnsoLLas cuna coBeTckoro obuiectsa” u T.4.

Apkoe oTtnuume KICC oT opraHuM3aumi  oOLLECTBEHHOrO Xapaktepa MNpoOsiBASETCS Mpu
COMOCTaBIEHNN NepBOHaYarnbHbIX pegakumi ctatern 6 n 7 KoHctutyumm PCOCP 1978 roga, aBTopom K
yuypeautenem KoTopon kak pas u sisunacb KINCC.

Y3akoHnB cebs Kak Nulib O4HY BO3MOXHYH BbICLUYK MOMUTUYECKYID Cuily B CTpaHe B BuAe
€OMHCTBEHHON nonutudeckon naptum, KMNCC nuwwuna, no cywecTsy, rpaxgaH npaeBa Ha oObeauHeHue,
npaBa LOOPOBONBLHOIO BbIOOpPA MHBIX (POPM MOMUTUYECKOW aKTUBHOCTW, BbIPAKEHWUS UHBLIX MONUTUYECKUX
B3rNS00B N MHTEPECOB U TEM CambiM 0BecCcMbICINa NOHATUE MapTUM Kak rpynnbl, BbipaXatoLwen NHTepechl
YacTy NONUTUYECKMX CuI ObLLLeCcTBa.



Takum obpasom, Npy OTCYTCTBUM anbTepPHATMBLI FOBOPUTL 0 AobpoBonbHoM 4neHcTee B KINCC, o
TOM, YTO 3TUM YOOBIMETBOPSANNCE OOLLECTBEHHbIE MOTPEOHOCTU B MONMUTUYECKOW [OeATenbHOCTH, 06
"0bLLECTBEHHOM XapakTepe" NepBUYHbLIX OPraHN3aLmin MOXHO TOMNbKO C 6OMbLLION JOMNEN YCIIOBHOCTY.

B cootBeTctBMM co Bcemmn yctaBamum KIMCC nepBuYHble NapTUHbLIE OpPraHM3auuun SBASMMCH
dyHOAMEHTOM nNapTUX, €€ OCHOBHbIM CTPYKTYPHbIM 3BEHOM, M3 KOTOPOro BO3HWUKaNW BblleCTosLLNe
pykoBoasime cTpykTypbl. CyliecTBOBaHME MocnegHMx camo no cebe, 6e3 MNepBUMYHLIX OpraHu3auuin
HEMbICITUMO U HEBO3MOXHO, TaK Kak MMEHHO MepBUYHbIE OpraHm3auuMu 3aHMManu onpegeneHHoe MecTo B
NapTUAHOM Mepapxmu, UMenu CcoBCTBEHHble YHKUMM, cO3haBanv BUOUMOCTb MacCOBOCTM  3TOM
opraHusaumm, NermTMMHOCTU BbIGOPOB M Nepefayn pykoBoASLLMX NONTHOMOYMIA BbILLECTOSILLMM OpraHam.

C [Opyro CTOPOHbI, XEeCTKMe opraHusauuoHHble npuHumnbl noctpoeHns KMCC, B 4acTHOCTU
MPUHUMN  OEeMOKpaTUYecKoro LeHTpanuamMa, npegnonaranu MnonHyto 1 0e3yCrioBHYK MO4YMHEHHOCTb
HWKECTOALMX NapPTUAHBIX CTPYKTYP, BMNACTHYH, MaTepuarnbHYlO W WHYI0 3aBUCUMOCTb MEPBUYHbLIX
opraHusaumin oT BbllLecTosILero pykosoacTea. 1o cylwiectBy, OHU ABASNUCH NPEAMETOM MaHUMyNSaUni,
co3HaTenbHO W GecrnpekocnoBHO  BbINOMNHANM  OYHKUMM,  OUKTYyeMble UM BbILECTOSALLUMMU
opraHu3aumoHHbiMu cTpykTypammn KMNCC, npusHaHHbIMKM pelleHneM KoHcTuTyumoHHoro Cyaa no gaHHoOMy
Oeny He COOTBETCTBYOLWNMU KOHCTUTYL MK,

Teanc 0 TOM, YTO MEPBUYHbLIE OpraHM3aLMnM He MPUHUMANM HEMOCPEACTBEHHO rOCyAapCTBEHHbIX
peLleHnin, He goKasbiBaeT caM Nno cebe obLLECTBEHHOIO xapakTtepa 3TuMx opraHusaumii. OHKM kak OCHoBa
napTum gencTeoBanv B COOTBETCTBUWN C reHepanbHon nuHuen KMNCC, He Tonbko eanHogyLHO ofobpsinu
BCE€ aAHTUKOHCTUTYLMUOHHbIE pELUEHNs U OeATenbHOCTb pykoogawmx ctpyktyp KIMCC, HO akTMBHO uX
nponaraHgMpoBanu u, UCNomnb3ys Te XXe MeToAbl, CPeACTBa, MAEW, UCTIONHAMNN UX, ONMPasaChb Ha NapTUIHoOe,
OVCUMNIIMHApPHOE  BO3AENCTBME, B HEOOXOAWMbBIX Chnydasx npuBnekass pernpeccuBHbIN - annapart
NpaBoOOXpaHUTENbHbBIX OPraHoB.

KocBeHHO 3710 npusHaetcas u B pasgene |l nocraHoeneHus KoHctuTyuuoHHoro Cyaa:
"MaTepuanamn gena, B TOM 4ucne MokasaHUsaMU cCBuAeTenen, noaTBepXa4aeTcd, 4YTO pyKoBOASALME
cTpykTypbl KINCC 6bInn MHMUMaTOpamMKn, a CTPYKTYpbl HAa MecTax - 3a4acTyld NPOBOAHMKAMW MOMUTUKU
penpeccuin B OTHOLLUEHUN MWUSSIMOHOB COBETCKMX IOA4EW, B TOM 4YMCNe B OTHOLLUEHMU AEenOpTUPOBAHHbIX
HapogoB. Tak npoaomKkanock gecatmnetTmamm”.

PeweHna cbesgos, koHdepeHumn, nneHymorB LIK, MonutGlopo u 1.n. - 3TO GbIMM HE peLueHus
TONMbKO LIEHTparbHbIX OPraHoB MapTuuK, €e PYKOBOASALUUX CTPYKTYP, a PeLleHUs OT UMEHU BCEN napTuv B
uenom. IMEHHO Tak OHM M NOHMMAanWCb BCEMMU YfieHamu napTun. OTU pelleHns B 0ba3aTtenbHOM nopsigke
pacnpocTpaHsInCb M Ha NepBUYHbIE opraHusaumm, u Cygom He [oObiTo (hakToB, YTO OHM KOrga-rmbo
ocnapvBanucb NOCNegHUMU.

VIMEHHO 4Yepe3 nepBUYHbIE OpraHM3auun OCYLLECTBAANCH KOHTPOMb 3a AeATenbHOCTbHO
agMUHUCTpaLmMK, 3a MpPOMCO3HLIMA U OPYTMMW  OBLLECTBEHHBLIMW  OpraHu3aumMsamMu 1  TPyaoBbIMM
KonnekTMBamu, KakgbiM paboTHMKOM, cobupanacb COOTBETCTBYOLWAA WMHOpMaunsa ANS BblLECTOSALWMX
WHCTaHUuN, ocywectenanacb kagposass nonutuka KMCC. Ha cobpaHusax nepBUMYHBIX OpraHm3auui
noBCceMECTHO  0bGCyxganucb, MPUHUManNUCb peLlleHnss U KOHTPOMMpOBanucb  BOMPOCbI  Cyrybo
NpPOM3BOACTBEHHOIO, XO3SMNCTBEHHOrO XapakTepa, BbIXOoAslWMe Jdaneko 3a npegenbl  YHKUMK
obuecTBeHHON opraHusauuu. [lepBuYHbIE OpraHM3aumM OCYLLECTBNSANN OpraHvM3aumio M KOHTPOMb 3a
BblGOpaMu 1 ApyrMMy rocyaapCTBEHHbIMU U 0BLecTBEHHbIMU MeponpuatTuammn. OHM ocyLecTBNAnn coop
OEHEXHbIX CPEACTB B BMAE YIEHCKMX B3HOCOB Ha cogepaHue annapata u pykoBogctea KIMNCC. B atux
DPYHKUMAX HE yCMaTpMBAETCS KaKUX-NMOO pasnuyun mMexay nepBUYHbIMKA MapTUAHBIMW OpraHn3auusMu,
CO30aHHbIMX MO MPOU3BOACTBEHHOMY M MO TEPPUTOPMANbHOMY MPUHUUNEM, pas3Be TONbKO MocregHue B
CUny cneumguKn OTHOLLEHNS K TPYAY COCTOSANN N3 NEHCMOHEPOB M JOMOXO3SIEK.

Taknm obpasom, nepsuyHble opraHusaumm KIMNCC un Kl PCOCP, B TOM uucre cosgaHHble no
TeppuTopmanbHOMY MPUHLUUMY, COCTaBMANN CYLLLHOCTHOE €0MHCTBO CO CBOMMMW PYKOBOASLLUMWU CTPYKTYpamu
BbICLUEro YPOBHS, ObIfIN MCMONHUTENBHLIMW 3BEHBAMMW €0MHOr0 rOCyAapCTBEHHO-MAPTUHOIO MEXaHn3ma |,
Kak NpeacTaBnsAeTcs, HET HUKAKUX OCHOBaHWUM YCTPaHATb MX OT KOHCTUTYLIMOHHON OTBETCTBEHHOCTU. B 3TOM
YacT C Y4eTOM aprymMeHTOB, W3MOXEHHbIX B MocTaHoBreHnn KoHctutyumoHHoro Cyga B OTHOLUEHUM
pocnycka OpraHu3auMOHHbLIX CTPYKTYp, crnegyeT cuuTatbh nonoxeHve Ykasa [lpesvgeHta Poccunckon
depepaumm ot 6 HoAOps 1991 roga o npekpaweHun gesatenbHocTn KIMNCC B LenoM COOTBETCTBYHOLLUMMU
KoHCTUTYLMK.

Il. Henb3a cornacutbCs Takke C MNpekpalleHVeM Mpou3BOACTBa MO XogaTancTBy O MpOBepKe
koHCcTUTYuMoHHocTM KIMCC n KIM PCOCP, nockonbKy 3TO NpsiMO MpOTMBOPEYUT cTatbe 62 3akoHa o
KoHctutyumonHom Cyne Poccuickon ®enepavmn.

KoHcTuTyumoHHbIM Cya cocnarncs npu 3ToM Ha OTCyTCTBME NpeaMeTa XxogaTancTsa, nonaras, Yto B
aBrycte-ceHTabpe 1991 roga KICC wu3-3a npekpawleHnss No pasHbiM OCHOBaHUAM AEeSTENbHOCTU
pecnybnukaHCKMX KOMNapTui yTpatuna obuwiecosHbin ctatyc. OgHako Hamuume unuM  OTCyTCTBUE
CTPYKTYpHbIX 0b6pasoBaHun KINCC B ApyrMx CO3HbIX pecnybnukax He MOXeT ObITb OCHOBaHMEM Afsi OTKa3a
B PacCMOTPEHMM OAHHOro xodaTancTBa, MOCKOMbKy B nobom cnydae pewenve KoHctutyumoHHoro Cypa
Poccunckon ®egepaumm MOrno pacnpoCcTpaHUTLCA NULb Ha Te pyKOBOAsALWME opraHbl U cTpyKTypbl KIMCC n
COOTBETCTBEHHO POCCUMCKON pecnybrMKaHCKOW OpraHu3auuun, KOTOpble CyLLeCTBOBanvM W OencTBOBanv
Tonbko Ha TeppuTtopun Poccuiickon ®epepaumn. 3T obpasoBaHus cyuiectsoBanu B Poccun go aerycta



1991 roga, M €OUHCTBEHHbLIM MPENSATCTBUEM K MPOAOIMKEHUIO UX OEATENbHOCTU ObNM Ha3BaHHbLIE YKasbl
MpeanageHTa Poccuiickon ®epepauun. Boieog Cyna 06 oTCyTCTBUM NpeaMeTa pacCMOTPEHUS NPOTUBOPEYUT
BMOSIHE O4YEBMAHOWM pearnbHOCTU, Tem Oonee 4yto u npeactasutenu KMNCC u KM PCOCP B Cyne He
npusHanu gakT "pacnaga v npekpaieHus” cywectsoaHma KINCC n KM PCPCP un 3asBnanmn o rotToBHOCTU
HeMeANEeHHO BOCCTAHOBUTL MpeXxHee nonoxeHue. MogobHble NOMNbITKM CIOHTAaHHO NpeanpUHMMAanunch aaxe
B nepwuopf 3aceganui Cyaa.

He MOXeT cnyxuTb aprymMeHTOM nAnsl npekpawieHMst MpoM3BOACTBA M TO, YTO HACTOSLLMM
NMOCTaHOBIIEHMEM POCMYCK PyKOBOAAWMX opraHusaumoHHbIX cTpyktyp KMNCC wn KM PCOCP npusHaH
cooTBeTCcTBYOWMM  KOHCTUTYLMM. OTO  NnMWb  KOCBEHHOE M 4YacTUYHOE  nogTBepXaeHue
HEKOHCTUTYLIMOHHOCTU TONbKO AaHHbIX KBasuMapTUMHbIX CTPYKTYp. Kak ykasaHo Bhille, BHE 3TOW OLIEHKM
HeOBOCHOBaAHHO OKasanucb NepBUYHbIE NAPTUIHBLIE OPraHN3aLun 1 Bce NpoYvme CTPYKTYpbl U OpraHusaumm
KIMCC, He Bxoasine B 06bemM NOHATUSA "pyKOBOASALLME", HO COCTaBMSLWNE ee LEeNoCTHOCTb Kak napTun. B
TO Xe BpeMms yacTb BTOpas ctaTbu 7 M YacTb BTOpas ctatbu 165.1 KoHcTuTyummn Poccuiickon degepauun
CyO6beKTOM KOHCTUTYLIMOHHOW OTBETCTBEHHOCTM Ha3biBalOT MMEHHO NapTuiO, OBLLLECTBEHHYIO OpraHM3auuio,
a He UX OTAenbHble CTPYKTYPHbIE 3NIEMEHTbI.

Monarato, yto KMNCC - cnoxHoe rocyaapCcTBeHHO-06LeCTBEHHOE hOPMMPOBaHMNE, COCTaBNSOLLME
ee aneMeHThbl HepaspbIBHbI M AOMKHbI OblTb NOABEPrHYTbl KOHCTUTYLIMOHHOWN OLIEHKE.

YKIOHEHNEe OT paspelleHns xogatancTBa O npoBepke KOHCTUTYLMOHHOCTU KIMNCC n ee coctaBHON
yacTn - KN PCOCP ecTb, No cyLecTBy, 0TKa3 B NPaBOCYAMM, TaK Kak HU OOMH APYron opraH Hukorga 6onee
HEe CMOXeT [aTb KOMMETEHTHYI HOPUOMYECKYIO OLEHKY [OCy4apCTBEHHO-NPABOBON CTOPOHE 3TOro
beHOMeHa, OkasblBaBLLUEro TOTanbHOE BINUSIHUE HA BECb MONUTUYECKUI, SKOHOMUYECKUA U coumnanbHbli
cTpon Poccum mHorne gecatuneTtus.

OrpaHnumB oueHKy KOHCTUTYLUMOHHOCTU KIMCC nuwb ee yacTblo - "pykoBOAALWMMM CTPYKTypamu',
He OnpefenvB KOHKPETHbIX HOPUOUYECKUX MPU3HAKOB WM MEepedHst 3TUX CTPYKTYp, a Takke MocrencTBui
MPU3HAHUSA WX HEKOHCTUTYLMOHHbIMK, pelieHne KoHcTuTyumoHHoro Cyga nUWKMMo CMbICna WHCTUTYT
IOPUANYECKON OTBETCTBEHHOCTU NapTUK. OTO peLLeHne HEUCNOMHMUMO.

OcrTatowlasicsa npaBoBas HeONpPeAeneHHOCTb B JAaHHOM BOMPOCE MOXET MopoXaaTb pasfinudHble
cnekynsiumm Ha uctopudeckom npownom KrNCC, nckaxeHmm ee CyLHOCTM U ponun, nageanusaumm ee gestHun,
He MOMYYMBLUMX [OOSMKHOM KOHCTUTYLMOHHOM oueHku. Paktmdeckn npuHaTad KoHCTUTYUMOHHbIM Cyaom
dopmMyna pelleHus He npenaTtcTByeT Nobon aanbHenwen peatenbHocTn KomnapTum Ha TeppuTtopumn
Poccun, He TpebyeT ee nepeco3gaHusi, He NpepbiBaeT €e opuaudecKkon, OpraHm3auMOHHOM U UHOWN
npeemctBeHHocTM OT KMCC, a neranusaumsi NepBUYHbIX MAPTUWHBIX OpPraHuM3auuin He [aeT HUKaKMX
rapaHTMi NPOTUB BOCCO34aHNSA NX PYKOBOASALLUX CTPYKTYP.

B HacToswem npouecce cobpaHO [JOCTAaTOMHO MaTepuanoB [Ans  pelweHus Bompoca o
koHcTUTyumoHHocTh KINCC n KN PCOCP.

KputepmsaMm KOHCTUTYLMOHHOCTK, KOTOPbIE MOXHO NpuMeHuUTb K geaTtenbHocTn KIMNCC, aenatTces
He TONMbKO npsaAMble npeanucaHusa craten 6 u 7 KoHctutyumm  Poccuiickon  depepauun,
npegycmaTpuBaowne TpeboBaHus M 3anpeTbl onpeferieHHbIX Lernen n AesTenbHOCTU OBLEeCTBEHHOro
obbeauHeHuns, Ho n KoHCTUTyuus B LIENOM B pedakumm, oencteoBasLUern Ha 6 HoA6pa 1991 roga, ee obuwme
Hayana W CMbICM, COOTBETCTBYHOLUME KOHCTUTYLIMOHHBLIM MPUHLMNAM OEMOKPATU4EeCKoro npaBoOBOro
rocygapcTea, AeNCTBYHOLLLEE 3aKOHOAATENbCTBO, OOLLEeNpU3HaHHbIe HOPMbl MEXAYHAaPOAHOro npasa.

CnenyeT oTMETUTB, YTO B COOTBETCTBUM C [leknapaumen npas n cBobo 4YenoBeka v rpaxkgaHmHa ot
22 HoAbps 1991 roga oOWenpu3HaHHbIe MPUMHUUABI M HOPMbl  MEXOYHapoOAHOro rmnpaBa WUMeET
npemmyLLecTso nepeq 3akoHamn PCPCP.

Ocoboe 3HayeHne B [aHHOM [efne MMEKT, B YacTHOCTW, MOMOXEHMs NyHKTa 2 cTratbun 22
MexayHapogHOro nakta O FpakgaHCKMX U MOMUTUYECKUX MpaBax, NpU3Halowme OrpaHuveHusl npaBa Ha
csobogy accoumaumi, ecnM  3TO0  HeobxoAumMO B AeMoKpaTM4eckom obuiectBe B MHTepecax
rocygapcTBeHHOM unu obuiecTBeHHON 6Ge3onacHOCTW, OOLEeCTBEHHOrO MOpsiAKa, OXpaHbl 300POBbS U
HPaBCTBEHHOCTM HaCENeHus Unu 3awWuTbl npaB u cBobop Apyrmx nud; KoHBeHUMs O npeaynpexgeHum
NPECTYNIEHNs reHoUuMaa U HakazaHun 3a Hero oT 9 aekabpa 1948 roga; KoHBeHUMSI O HEMPUMEHEHUN CPOKa
OABHOCTW K BOEHHbIM MPECTYNNEHUAM M NPECTYMIEHUsIM NPOTUB YenoBeyecTBa OT 26 Hosbpst 1968 roaa,
OCHOBaHHasi Ha MpuHUMNax, cogepxawuxca B YcraBe HiopHOeprckoro MexgyHapogHOro BOEHHOrO
TpubyHana, nogTBepXaeHHbIx pesontounern OOH 1946 roga B kayecTBe NPUHLMINOB MEXOYHAPOAHOro
npaBa, W MpuUroBope 3Toro TpubyHana, co3gaBLIEro npeuefeHT MNpusHaHWs NpPecTynHbiMUM - psaa
opraHu3aumi ObiBwen dawmnctckon [epmaHuv; psag ApyrMX MeEXOYHapOAHbIX aKTOB, OCYXXAALLMX
HapyLleHWe 3KOHOMWYECKMX M MONMUTUYECKMX MpPaB KOPEHHOrO HaceneHus M MONUTUKY anapTtevaa Kak
NPecTynreHns NPoTMB YeroBeYvecTsa.

CocpenoToumB M3yYeHNEe M OLIEHKY AOKa3aTenbCTB MMLb Ha MocnegHeM OBYXTOAMYHOM nepuoge
aestenbHocTn KMNCC, KoHctutyumoHHbii Cyn octaBun ©e3 BHMMaHMSA MHOTOYMCIIEHHbIE AOKa3aTenbCTBa
YYLOOBULLHbIX 3M04ESHUIA, OpraHM3oBaHHbIX, 0b6ecneyYeHHbIX M COBEpLUEHHbIX nog pykoBogctBom KI1CC.
OnpoBepras oueHKy MogoOHBIX OOKYMEHTOB KaK "KyMPaHCKUX PYyKOMMUCeEn", OTBETCTBEHHLIN CBUAETESb,
ObiBLIMI YneH nonutbiopo LIK KIMCC A.H.Akoenes B CBOMX NOKa3aHUSAX Ha NPOLIECCe KaTeropuyeckn oTBepr
npegnoxeHne paccmatpmeaTtb gestenbHocTb KIMNCC Tonbko Ha MOMEHT usgaHusa Ykasos [pesvgeHTa, a
MpOLUIOe OTHECTU K UCTOpUN. FoBOpS 06 OTBETCTBEHHOCTM NAPTUM 3a NPOLUSbIE OEAHMS, OH NPUBEN NpUMep



c ybwunuen, KoTopbli BnocneacteMm Gonblue He ybuBarn, HO He nepecTtan OT 3TOro ObiTb BUHOBHLIM
(cTreHorpamma oT 12 okTabpa 1992 r., ¢.72, 108).

KoHcTuTyLMoHHBbIN Cya Obin 00s13aH MccnegoBatbh M OLEHUTb C TOYKM 3PEHUS KOHCTUTYLMOHHOCTHM
Bce peweHusa u gesHus KIMNCC. XoTs n coBepLUEHHbIe B MPOLUIIOM, 3a npegenamm SencTBUS HaCTOsLLEN
KoHctutyummn Poccuiickon ®epepaummn, kK MOMeEHTY npecedeHus gesdtenoHoctn KMNCC Ykasom lNpesugeHTa
OT 6 HOoAbOpst 1991 roga KOHCTUTYLMOHHbIE HapyLUEeHWUs MpoJoShKanu COXpaHATb akTyarbHbIA XapakTtep,
nocneacTeust Ux He ObiNM yCTpaHeHbl, OHW He noaBepranucb cyaebHOM oueHke W, cnegoBaTernibHO, He
noBneknu gns cyobekta kakon-nmbo puanyeckon oTBETCTBEHHOCTH.

B cynebHom npouecce Gbina ybeautenbHO OnpoBeprHyTa Bepcusi O TOM, YTO B MOCMeAHue rogbl
KIMNCC sakobbl npeTepnena KopeHHble U3MeHeHus1, pedbopMmpoBanach, npespatunacb B MHoe o6pa3oBaHue.
AprymMeHTbl NPOTMB 3TOr0 MHEHMS1 OCTATOYHO MOJHO M3MNOXeHbI B nocTaHoBrneHun KoHctutyumnorHoro Cyaa
no AaHHoMmy geny.

B 3agBke, nogaHHon Ha peructpaumio B MuHuctepctso toctuumm CCCP, paton ocHosaHua KICC
ykasbiBaeTcs 1898 roq. C MOMeHTa CBOEro OCHOBaHMS M OO NOCMeHEro BpeMeHU, Kak noaTeepXaaerca
MHOFOYUCINEHHLIMW MNPOrpamMMHbIMA U YCTaBHbIMW [JOKYMEHTaMM CaMOW NapTuM, 3asiBNEeHUsIMU ee
PYKOBOASLLMX OpraHoB W geaTenen, u3BeCTHbIMM ucTopudeckumn  aktamu, KIICC coxpaHuna
NPeeMCTBEHHOCTb CBOMX MOMUTUYECKNX, OPraHU3aLMOHHBLIX N OE0NOrMYeckMX OCHOB, YCTaBHbIE NMPUHLUMMI
N nporpaMMHble YCTaHOBKW, OOHY W Ty e mogenb naptuu. KMNCC Hukorgaa He nepeyypexganach, He
npepbiBana CBOEW AEeATENbHOCTWU, COXpaHsina HenpepbiBHOe uneHctBo. OTcioga crnegyet OAHO3HAYHbIN
BbiBoA: KINCC n ee coctaBHas yacTb - KIMT PCOCP sBnsoTca Haanexawnm cy6bekToM OTBETCTBEHHOCTH 3a
OesHUs, COBepLUeHHble 3TOW napTven B rodbl COBETCKOW Bnactn. OyeHb BakHO OTMeTUTb, 4To KIMCC
HUKOr4a rnacHO W HeABYCMLICIIEHHO He OTMeXeBblBanacb OT Tex rpybeilmx HapyleHWUA 3aKOHHOCTMH,
KOTOpble cTanu npeameTom paccmoTpeHuss B Cyde, a ee npencraBuTenu He TOMbKO He oTpuuanmu
04eBUAHBIX PAKTOB, HO BbICTYNanu ¢ NO3ULMN X ONpaBaaHus.

B akcnepTHOM 3aknoueHuu, npeactaBrneHHoM Cyay no napTURHBIM OOKYMEHTaM, B 4aCTHOCTW,
OTMevaeTcsl, YTO AeknapatuBHo ocyxpas Teppop 30-50-x rogos, KINCC Bosnarana OTBETCTBEHHOCTb 3a
Hero nuwb Ha CTanuHa 1 ero Grnivkaniee oKpy>XeHWe 1, pacrnonarasi BCe NoHOTON MHopmauum o ponm
napTum B MaccoBOM Teppope, CKpbiBana 3TW AOKYMEHTbl OO CaMOro rnocrnegHero BpeMeHW, HamepeHHO
nckaxana u panscudmyupoBana CooTBETCTBYOLLME AaHHbIE.

He wmess BO3MOXHOCTM MpPMBECTUM 30€Cb COBOKYMHOCTb CODpPaHHbIX MO HacToswemy Aaeny
JoKa3aTenbCTB U XPOHOMorM4yeckn npocneants Bclo geatenbHocTb KIMNCC, orpaHnumMMcs nuilb TE€3MCHBIM
nepeyvncrieHMemM OCHOBHbIX BbIBOOOB, KOTOpble, Kak MpeacTaBnseTcd, NpsMO BbITEKAlT M3 MaTepuanos
cynebHoro pasbuparenbscTea.

O6LwensBecTHble hakTbl, MHOFOYMCHEHHbIE OOKYMEHTalbHbIE AaHHbLIE, MOKa3aHusa cauaeTenem m
3KcnepToB roBopAT o ToM, YTo KICC, y3ypnupoBaB Bnactb B OKTsiOpe 1917 roga nytem BOOPYXXEHHOro
nepeBopoTa, NUKBMAMPOBAra HacuIbCTBEHHbIM 0Opa3oM BCe ApyrMe ONMnO3ULMOHHbBIE NAapTUM U ABWKEHWS,
nogasuna Bce OEMOKpaTUYeCKME WHCTUTYTbl, ONMpasicb Ha CHOPMMPOBaHHbIE B MNApTUMHOM Mopsigke,
MOAKOHTPOSIbHbIE W MOAYMHEHHbIE €W 4Yepe3 MNapTUNHYID HOMEHKNATypy W YCTaBHble OTHOLUEHWS
rocygapcTBeHHble BMacTHble CTPYKTYpbl, SIBUNAchb [NaBHbIM CBA3YIOWNM CTEPXXHEM TOTanmMTapHOro
rocygapcTrsa.

Monupas rocygapcTeeHHbIN cyBepeHnTeT Poccuiickon deaepaumm (ctatba 1 KoHctutyumm)*, KINCC
y3ypnvpoBana npaBo Hapoga Poccum Ha ocyuiecTBneHve rocygapCTBEHHOM BMACTM U BbIPAXEHUE UM
CODOCTBEHHOW BOMMW, Hapyluina OCHOBHbIE KOHCTUTYLIMOHHbIE MPWHLMMbI OpraHM3auum u OesaTenbHOCTU
rocygapcTea (ctatbs 3), cchanbcudmumpoBana npegcraBuTenbHble PopMbl NpaBnenns (ctaten 2, 5, 6, 85,
87), MoHomomnuaupoBana npaBo rpaxgaH U OOLLECTBEHHbIX OpraHM3auui Ha yyacTue B ynpasieHUu
rocygapcTBEHHbIMM U OOLEeCTBEHHbIMM Aenamu (ctaTtbn 6, 46).

KMCC npou3BonbHO orpaHuuymBana u rpybo Hapylwana npaBa CODCTBEHHOCTM OOLLECTBEHHbIX
opraHm3aumMi M 4YacTHbIX Nuu, akTudeckn npucBouna cebe npaBo HEOrPaHUYEHHOro PacMopPsXKEHUS
rocygapCTBEHHON COOCTBEHHOCTBIO, MCMOMb3ys €e B TOM 4YWUCIe Ha HyXAabl naptuun, rHaHCUpOBaHMWE
OEATENbHOCTU 3apyOeXHbIX KOMMYHUCTMYECKMX W Opartckux naptum (ctatem 10, 11, 111, 12, 13),
orpaHumyMBana cBobody [OrOBOPHbIX OTHOWEHWN rpaxpaH (ctatess 14) u BMAbl  3KOHOMUYECKOW
OEeSATENbHOCTU N XO3NCTBEHHON UHMLMATMBBI, NPOTMBOPEYaLLne NapTUNHBIM gorMam (ctates 17).

HacunbCTBEHHO Hacaxgas OpHonapTWiHyk ugeonormio 1 ueHsypy, KINCC HamepeHHO
orpaHM4MBana BO3MOXHOCTM rpaxgaH B oOpas3oBaHuW, NpodeccnoHanbHOM MOArOTOBKE, OYXOBHOM W
hU3M4HeckoOM pasBUTUK, CAepXuBaria OCBOEHME OOLEeryMaHWTapHbIX LIEHHOCTEN, pa3BUTUE HayKw,
KynbTypbl, TBOPYECTBa, BOCNUTaHusA peten (ctatem 20, 24, 25, 26, 27, 38, 51). Otcioga v rpybeniwne
HapyLUEeHMs1 COOTBETCTBYIOLLMX YMAHUTAPHBIX NpaB U cBOOOA YenoBeka - Ha obpasoBaHue (ctatbs 43), Ha
Nonb30BaHNE LOCTMKEHUAMM KynbTypbl (CTaTbst 44), cBOOOAbLI TBOpYECTBA (CTaTbs 45).

dakTnyeckn nogmeHasa dyHkumo rocygapctea, KIMNCC onpepensina BHELWHIOW MOMUTUKY CTPaHsbl,
peLlana Bonpockl BOMHbLI U MUpa, y4acTBOBara B Nvue NapTUiAHbIX (OYHKLMOHEPOB BO BHELUHENONUTUYECKNX
aKkuusax, BMAOTb A0 MOAMNMCaHUS MeXOyHapoOHbIX AOKYMEHTOB (cTaTbs 28). Bonpeku geknapvpoBaHHbLIM
KoHCcTUTYyLMen MupontoOmBbiM NPUHLMNAM BHELUHEN MOMWUTUMKA MMEHHO no pewweHusam KIMCC n Ha ocHoBe
M30paHHOro € MWNUTApPUCTCKOrO Kypca, TFOCNOACTBYIOLWENA MapTUAHOA WOEONOMMM  HEeOOHOKPATHO
OpraHn3oBbLIBaNnCb BOOPYXeHHble BTOpxeHuda: B 1939 rogy - B [lMonbwy u OuHnaHamo, Torga xe



npounssefeHa aHHekcua [NpubanTunckux rocyaapcTs, 3anagHon YkpauHbel n benopyccuu, yactm PymbiHnm, B
1956 rogy coBeTckue BoWcka BBOAunucb B Bedrpuio, B 1968 rogy - B Yexocnosakuo, B 1979 roagy
pa3BsizaHa BoWHa B AdraHuctaHe. [Jo nocnegHero Bpemenn bnarogaps nonutuke KIMNCC coxpaHsieTcst
KparHas Munutapusauusa ctpaHsl. B MaTepuanax no geny MMeKoTCs CBeeHUst O BOEHHOW, MaTepuanbHOn 1
nHon nogaepxke KMCC TeppopnCTUHECKMX U aHTUHAPOLHbIX PEXMMOB HEKOTOPLIX 3apybeXkHbIX CTpaH.

Vpoen  puktatypbl  nponeTtapuarta, KpacHOro  Teppopa, HaCUMbCTBEHHOrO  YCTpaHeHwus
3KCMNNyaTaTOPCKMX KNacCoB, Tak Ha3blBaeMbIX BparoB Hapo4a M COBETCKOM BRacTu MpMBESiM K MacCOBOMY
reHoumay Hacenenuss cTpaHbl 20-50-x rogos, paspyLleHU0 coumanbHON CTPYKTYPbl FPaXXaaHCKoOro
obuecTBa, YyLOBULLHOMY pPa3XUraHU couManbHOM po3HM (YacTb BTOpas cTatbu 7), rmbenu LecsiTkoB
MUINNMOHOB 0e3BMHHbIX ntogen. B Cya Obino npefcrtaBneHO MHOXECTBO MNApPTUMHBLIX OKYMEHTOB,
COAEpXalLMX MnpsiMble ykasaHusi 00 opraHuM3auum MaccOoBOro Teppopa M Penpeccuii ¢ UCMOoSb30BaHMEM
nogunHeHHbIX KMNCC kapaTenbHbIX OpraHoB, C HapyLUeHNMEM BCeX MpaB rpaxgaH Ha HENPUKOCHOBEHHOCTb
NINYHOCTU W XUNULLA, JIMYHOM KU3HW, TalHbl Nepenucku, yBaxeHust NMYHocTn (ctatemn 52, 53, 54, 55), Bcex
KOHCTUTYLIMOHHBLIX NPUHLMNOB npaBocyauns (ctaten 163, 164, 166, 167, 168, 169, 170, 171, 172, 173), ¢
danbcudukaumnen 06BNUHEHNIA, MPUMEHEHNEM MNbITOK U APYrMX METOOO0B HeveroBeyeckoro obpallexHus. Pag
JOKYMEHTOB CBUAETENbLCTBYIOT 00 opraHusaummn n coeplueHnm B 30-40-x rogax nonuTnyeckmx yomncTs, B
TOM 4ucne 3a pybexom, No ykasaHuio BbiCLUMX NapTuiHbix aestenen KMNCC. Kak BoeHHOe npecTtynieHue
MOXHO pPacUEHUTb YHUYTOXeHWe no noctaHoBneHnto [MMonutbiopo LK KMCC Thicad  nombCkux
BOEHHOMNMEHHbIX B KaTbIHW 1 Opyrnx MecTax.

Mo peweHuam KMNCC B 20-40-x rogax nponsBoaMnucbk AenopTauun HaceneHnst No HaunoHansHoOMYy
nNpu3HaKky, BbICENEHWE LEembIX HapogoB, Takke MNpuBedLIMe K MaccoBon rmbenu niogemn, npovsBosibHbIE
U3MEHEHNs] TPaHUL, HauMoHanbHbIX OOpa3oBaHWW, NMKBMAAUMS LenbiXx pecnyonuk. Tspkenenwue
NocneacTBMSA 3TON NOMUTUKM HE McYepnaHbl 4O CUX Nop. PasxuraHnioo HaumoHansHoM po3Hu (YacTb BTOpas
ctatbn 7) cnocoberBoBanu u nposogmmas KINCC woBMHUCTMYECKass NonuTMKa npeHebpexeHns K
HauUMOHamnbHbIM TpaguuMaM, oOblMasiM, A3blKy W KynbType, MOMbITKM WCKYCCTBEHHOrO YyrnpasgHeHus
HaUMOHamMbHbIX Pasnmyni, ouumanbHble KamnaHuM NPOTMB KOCMOMNOSIMTU3MA U CUOHU3Ma.

[okymeHTbl, npuOBLEHHbIE K Aeny, nokasaHus cBuaeTenen, obwen3BecTHble ¢akTbl
noagTeepxagaT otBeTcTBEHHOCTb KIMNCC 3a pa3xuraHune penurmo3Hon posHu (4acTb BTOpas ctatbu 7),
haKkTMyeCKy0 NuKBMaaumio deknapvpyemon KoHctuTyumenm csoboabl coBectu (ctatbsa 50), >xkecTokue
OrPaHNYEHUS PENMIMO3HON OEeATENbHOCTM, MacCOBOE 3akpbiTMe W YHUYTOXEHME XpamoB, penpeccuv B
OTHOLLUEHMMN CBALLEHHOCITYXXUTENEN N BEPYIOLLUX, OCKOPONeHne nx penmrmosHbIxX YyBCTB.

Cyay 6binn npepcTaBneHbl gokasaTenbctBa Toro, 4to no peweHuam KMCC B 20-80-e rogpbl
MHOXECTBO POCCUSH BbInM NPON3BOSBHO JMLLEHBI CBOEMO MPaXKaaHCTBa W BbICNaHbl 3a npegeribl CTpaHbl No
NONMUTUYECKUM U MHBbIM MOTUBaM (cTatba 31).

M3noxeHHble akTbl CamMON OTbABMNEHHOW OUCKPUMMHAUMK rpaxgaH no MNPOUCXOXOEHUO,
coumanbHOMY Y MMYLLLECTBEHHOMY MOMOXEHWUIO, HALMOHaNbHOW MPUHAANEXHOCTU, OTHOLLEHWNIO K Pernuriu,
poay W XapakTepy 3aHATMN W T.N. akTU4ecknm nepedepkmsBaloT Bce nonoxeHuss KoHcTuTyuum o
paBHonpasuu (ctaTtbun 32, 34, 35).

Henonpaeumbit yuepd HaHecna KINCC npaBam n ceBobogam 4enoBeka 1 rpakgaHuHa, HECKONbKO
MOKONMEHWUI POCCUSIH BbIPOCIIM (PAKTUYECKM B YCMOBUSAX HecBObOAbl, KpaWHEero orpaHuMdeHust BCexX
aeknapupyembix KOHCTUTYLUMEN NONUTUYECKMX NMpaB 1 cBOOOA.

Ms3bupatensHble npaBa (cTatbsd 46) B ycnosusix, korga KIMNCC eguHonuMyHO opraHu3oBbiBana
Ge3anbTepHaTBHbBIN NOAOOP KaHAMAATOB, MPOBOAMMA M KOHTPONMpOBana M3bupaTenbHyl0 KaMnaHuio u
Jaxe npegBocxuwiana 3apaHee pesynbtar (B Aene MMeeTcs M TakouW AokymeHT u3 apxuBa LK), 6binu
npespaLLeHbl B OUKLNIO.

[Mpyn HanuuMM NONUTUYECKON LUEH3Ypbl, HENOCPEOCTBEHHO MOAYUHSABLLENCH MapTUAHBIM opraHam,
cBoboabl croBa M neyaTM NPOCTO He cyllecTBoBano. [onyckanuch Nuwb OULMO3HbIE NPOMNapTUNAHbIE
cobpaHus, MUTUHIK, LLIECTBUS N AeMOHCTpaumm (ctatbs 48). Bonuvowmm cnydaeMm npecevyeHuss aTnx npas
ObIn paccTpen no ykasaHuio NapTUAHbIX AeaTenen aeMoHcTpaummn B HoBovepkaccke B 1962 rogy.

KoHcTuTyumen npocto He Obinv npegycMoTpeHbl MHble napTtum, kpome KICC, a npaBo Ha
accoumaumm (ctatbs 49) GbINO OrpaHNYEHO TEM, YTO BCE NMOAOOHbBIE pa3peLleHHble 00 beANHEHNS, BKITOYast
NpodCcoto3bl, CTPOro onekanucb U KoHTponmpoanuck KIMNCC.

HecmoTps Ha patudukaumio, XoTa U 3anosganyto, OCHOBHbIX MEXOYHAapOAHBLIX MAKTOB O MpaBax
yenoseka, MMeHHO no uHuumatuee KICC B KoHctutyumm Poccuiickon ®epepauum He Obinv OTPaXKeHbl
Takve BaxHehLme npaea u ceoboabl, kak cBoboaa Bble3da U3 CTpaHbl M BO3BpaLLeHMs 0bpaTHO, NpaBo Ha
nony4yeHne 1 pacnpocTpaHeHe nHdopmaumm, ceoboda BbipakeHuss COOCTBEHHOIO MHeHusi. bonee Toro, B
60-70-e rogbl nmeHHo KINCC sBunacb MHMLMATOPOM OYEPEAHOrO Y>KECTOYEHUSI YIONOBHOIO HakasaHusl 3a
MHaKOMbICINE 1 pa3Bsi3arna HOBYHO BOITHY pPENpPEecCui.

OcyLecTBNsisi CBOKO MOHOMOMMWIO Ha rOCY4apCTBEHHYIO BacTb HA BCEX YPOBHSIX, MCXOAS U3 CBOUX
NapTUAHBLIX MNINAHOB, MHTEPECOB, WMAEONOrMYeckux BO33peHun K koHuenuun, KIMCC noameHsana cobon
BbICLUME pecnyOnmKaHCKUE U MECTHbIE OpraHbl rOCyAapCTBEHHOW BNacTu 1 ynpaeneHus (ctatbn 72, 73, 74,
75, 76, 77, 109, 111, 112, 114, 117, 125, 127, 128, 129, 132, 134, 137, 140, 146, 148, 149), daktuyeckn
3aHMManacb pa3paboTKoM W yTBEPXOEHVWEM BCEX HAPOAHO-XO3ANCTBEHHbBIX PELUEHWMI, MNIIaHoB
3KOHOMMYECKOIO M coumanbHoro passutusa (ctaten 152, 153), rocygapcTBeHHbIX GogxeToB (cTatbm 158,



161), 3akoHoAAaTENbHbLIX aKTOB M AaXe KOHCTUTYLMA cTpaHbl (cTatba 185). OT KIMCC 3aBuceno HasHaveHue
OOSKHOCTHBIX UL, BCEX YPOBHEN, CyAeil U NPOKYpopOB, reHeparnoB U MOCIOB, NULLIEHWE rpaXaaHcTea U
NoMUINIOBaHWe, HarpaxgeHne u MpUCBOEHUE 3BaHWWA, YMpaBneHWe MNPOMbILLMEHHOCTbIO, CeNbCKUM
XO3ANCTBOM, HayKOWN, KynbTypon, CNOPTOM U T.1.

poMagHoe 4nMcno OOKYMeHTUpoBaHHbIX pelleHni KMNCC paneko BbIXOQUT 3a pamku cyry6o
NapTUMHbLIX BOMPOCOB, TOTarbHO, 4O MENOYel OXBaTbiBAeT BCE rOCYAapCTBO, OOLECTBO, JIMYHYK XW3Hb
rpaxpgaH. B nosectke AHa Cekpetapuata LK KMCC, Hanpumep, BCTpedvaroTcA Takue BOMPOCHI, Kak
pacnpenenenne 6unetoB Ha MockoBckyto Onumnuagy, TOProBrisi MOBAapPEHHOW CONblO, COXpaHeHue
aTNaHTU4EeCKUX TYHLOB, U3aHne rBUHENCKUX CKa3oK Ha ppaHLuy3ckoM asbike (17?).

BepxoM napTUMHOrO UWHM3Ma CTano y3akOHEHMe CaMOW >Xe NapTUen CBOell BeYHOM
ucknouutenobHoctTu B ctatbe 6 KoHctutyumm CCCP 1977 roga (U, COOTBETCTBEHHO, B KOHCTUTYLMK
PC®CP), yto abcontoTHO MPOTUBOPEYNIIO OCHOBaM AEMOKPATUKM - NpUHLMNY HapogosnacTtus. Mostomy
pacxoxasi aprymMeHTaumsi NerMTMMHocTM crtatyca u genctBui KMNCC Ha 3TOM OcHOBaHUM abCconioTHO
Henpuemnema.

AHanornyHble NornoXeHus, Bkrtoyasi TpedoeaHus BepHocTn KINCC n ee nonutuke, cogepxanuch B
HOpMaTMBHbIX akTax, perynupyowmx gesatensHoctb KI'b, MB[, MpokypaTypbl, MuHucTepcTtBa 000pPOHSbI, B
BOMHCKOW npucsare, npeBpallas, MO CylWecTBy, 3TM BEeAOMCTBA B CUIOBble CTPYKTYpbl MapTuu, ee
penpeccuBHbIN annapar.

Cynoy ©Obinn  npeactaBneHbl  MHoOrovucrieHHble  gokymeHTtbl LK KMCC  wn  nokasaHus,
CBUAETENLCTBYOLINE O rPyOOM HapyLUeHUM NpUHLMNa He3aBUCUMOCTU cyaen n paboTHUKOB MpoKypaTypbl,
O MpsAMOM BrfacTHOM BMeLLATENbCTBE B OEATENbHOCTb CYyAOB W MpPOKypaTypbl, KoTopble M 6e3 Toro
hopMMpPOBanMCb MO MNapPTUNHO-HOMEHKNATYPHOMY NPuUHUMNY, ¢akTbl NogMeHbl CygebHbIX peLueHui
NapTUAHBIMK YKa3aHUSMU N NPUMEHEHUS BHecyaebHbIxX penpeccuin (ctatbhn 163, 164, 167, 169, 172, 176,
177, 179).

Taknm obGpasom, B MaTtepuanax, npeacTtaBneHHbix KoHctutyumoHHomy Cyay, [[O0CTaTOYHO
[OCTOBEPHBIX AokasaTenbcTB rpybenwnx HapyweHui KMNCC 60nblioro yncna KOHCTUTYLMOHHBIX HOPM Wt
OEeNCTBYOLLLEro 3aKoHoAaTenbCTBa (CTaThs 4).

AbcontoTHoe 6e33akoHMe 1 npounseon, TBopumble KIMCC MHorne gecatuneTns, HEMbICITUMO TSXXKME
nocneacTeua ee OedATenbHOCTM, ocobas oblecTBeHHass OMacHOCTb HapylleHus BCeX NpPSAMbIX
KOHCTUTYLIMOHHbIX 3anpeToB (Y4acTb BTOpas CTaTbW 7), yKasaHHbIX Bbille, MO3BOMNSIOT KBanuduunposaTts 3Ty
opraHm3aumio Kak npecTynHyto. B gaHHOM criydae aTo NoHATME paccMaTpyMBaeTCs HaMK Kak pa3HOBUMAHOCTb
AHTUKOHCTUTYLMOHHOCTK, NOCKOMbKY KOHCTUTYUMOHHbIN Cya He MOXET BbINTM 33 paMKu 3asBMEHHOro
xogaTanctea. OgHako Ha OCHOBaHMM Ha3BaHHbIX HOPM MeXAyHapoaHoro npaea psg gesHun KMCC
nognagaet MO4 HOPMblI O reHouude, BOEHHbIX MPEeCTYnfeHusX W NPecTynneHusx npoTuB Mupa |
YenoBeYHOCTH.

Mocnepcteuamm npusHanus uenen n geatenbHoctn KIMCC n KM PCPCP He cooTBeTCTBYHOLWMMMK
KoHcTuTyumm Poccuickon degepauum M rapaHTMsaMUM MPOTUB BO3POXKAEHMS NOJOOGHbIX 0Gpa3oBaHu B
panbHenwem mornu 6bl ObITb cnegyowme: pocnyck BCeX CTPYKTYp M 0bpasoBaHui, OpraHu3auMoHHO
Bxogsawmx B KIMNCC Ha Ttepputopum Poccuiickon Pepepauun, 3anpeT vMxX panbHEnwen AOesTenbHOCTH,
nepegava BCero MMyLLecTBa B roCyaapCTBEHHYH COBCTBEHHOCTb, 3anpeT Ha OpraHM3aumio U perncTpauuio
napTMi M OOLECTBEHHbIX OObEANHEHWUI C HAMMEHOBaHUSAMW, MOEHTUYHBIMKW TEM, KOTOpble Korga-rvbo
Hocuna KICC, nubo npusHaloWMMM CBOK  MCTOPUYECKYID,  HOPUONYECKYID,  OpraHM3aumOHHYH
npeemctBeHHocTb ¢ KIMCC (KM PC®CP), nubo B CBOUX NApTUAHBLIX OOKYMEHTaxX W OeATenbHOCTU
nponaraHgMpyoLWmMX naen KnaccoBOW WM COUManbHOW BpaKabl M AUKTATYpbl, HACUITbCTBEHHOrO 3axBaTa
Bnactu, MMPOBOM peBosoLnn, rocyaapCTBeHHO-NapTUNHOM naeonoruu, VCKMIOYNTESTBHON
O[HOMAPTUMHOCTKN, HOMEHKNATYpPHO-NAapTUMHbIE MeToAbl (DOPMUPOBAHMSA BMACTHbLIX CTPYKTYP C Lenbio
BbINOMHEHUS UMW BHYTPUMNAPTUMHbBIX 3afad, CINSHUS NapTUAHOTO 1 roCydapCTBEHHOroO annapara.

OCOBOE MHEHME

CYAbW KOHCTUTYLIMUOHHOIO CYOA POCCUACKON ®EAEPALIMA B.O.NTYYUHA

Bblpaxkasi Hecornacue ¢ HEKOTOpPbIMU OLIEHKaMU M BbIBOAAMMW, COAEPXaLMMUCS B NMOCTAHOBMEHUMN
KoHctutyumonHoro Cypa Poccwuiickon ®epepaumm ot 30 Hoabpsa 1992 roga no geny o npoBepke
KOHCTUTYUMOHHOCTM YkasoB [lpe3angeHta Poccunckon depgepaumm ot 23 asrycta 1991 roga "O
npuoCcTaHoBNEHUN aeATtenbHocTM KommyHucTudeckon naptum PCOCP", ot 25 aerycta 1991 roga "O6
umyectee KINCC n KommyHuctuyeckon naptum PCOCP" n ot 6 Hosbps 1991 roga "O geAtenbHOCTH
KIMCC u KN PCOCP", a Takke o npoBepke KOHCTUTYUmnoHHocT KINCC n KN PCOCP, cumTato cBOMM LOMTOM
n 00A3aHHOCTbIO, PYKOBOACTBYACL cTaTbsMu 6 u 45 3akoHa o KoHctutyumoHHom Cyge Poccunckon
depepaummn, Bbicka3aTb 0coboe MHeHMe no nosody npuadHaHusa  KoHcTuTyumoHHbiM — Cyaom
cooTtBeTcTBYOWMMU KoHcTuTyumMm Poccuickon ®Penepauum nyHkta 2 Ykasa [pesuvgeHta Poccuinckon



®epepaummn N 79 ot 23 asrycta 1991 roga, nyHktoB 1, 3 1 4 Ykasa N 90 ot 25 asrycta 1991 roga, nyHKTOB
11 3 Ykaza N 169 ot 6 HosiOpss 1991 roga, a Takke MO MOTMBaM NpeKpalleHUs MNpou3BOACTBaA MO
XofdaTancTey 0 npoBepke KOHCTUTYLMOHHOCTK KIMCC u KN PCHCP.

Obpawwascb 27 gekabpsa 1991 roga ¢ xogaTankcTBOM O MPOBEPKE KOHCTUTYLMOHHOCTU Ha3BaHHbIX
Yka30B, rpynna HapoaHeix genytatoB Poccuiickon Pepgepaumm noctaeuna nepes KoHcTuTyumoHHbiM Cygom
KOHKPETHBLIN BONPOC: COOTBETCTBYIOT MUITM HE COOTBETCTBYHOT 3TW aKTbl MO CBOEMY COAepXKaHuto, hopMe ”
cybbekTy, ux wusgaBwemy, ycTaHoBneHHomy B Poccuiickon ®epepaumn pasgeneHuio Bnacten u
3akpenneHHomy KoHctutyumen Poccuickon defepauun (B AeVCTBOBaBLUMX HA MOMEHT u3gaHusa YKasoB
pefakumusix) pasrpaHUYeHuIo KOMMETEHUMM MexXdy BbICLUMMUW OpraHamy rocyf4apCTBEHHOM Bnactn U
ynpaBneHua Poccunckon ®epepaumn? [lMpegMeTom XxopgaTtancrTBa HapodHbIX AenyTtatoB Poccuiickon
depnepaumm o0 npoBepke KOHCTUTYLMOHHOCTM Yka3oB lMpe3ngeHTa o KIMCC n KM PCOCP 6bina Bo3HMKLWASA
HeonpeaeneHHocTb B Bonpoce, oTHocunu nun  KoHctutyumst m 3akoHbl Poccuickon Pepepaummn K
komneTeHumMn [lpe3ngeHTa npUOCTaHOBMEHME LEATENbHOCTU  Ha3BaHHbIX  NapTuMi, OObsBNEeHune
rocygapcTBeHHONM COOCTBEHHOCTbIO MX MMYLLECTBA, MpeKkpalleHne OesTenbHOCTM MapTUii U pochycK KX
OpraHM3auMOHHbIX CTPYKTYp. Hukakve uHble TpeboBaHWs cTopoHa He BblgBurana. OgHako MMEHHO 3TOT
npegMeT xodaTalcTBa He Hallen AOMMKHOro OTpaXeHusi B nocTaHoBneHun KoHcTutyumoHHoro Cypa
Poccuriickon ®enepaumm ot 30 Hosbps 1992 roga.

OcHoBononarawwum B xofe paccmoTtperus CygoM xogaTtailcTBa AorkeH Obin ctaTb BOMPOC O
xapaktepe komneTeHumn MpeangeHta Poccuiickon Pepepauun, cnocobax ee 3akpenneHus, 0 Hanuumm unm
OTCYTCTBUM MpenenoB ero nosiHomouunn. CyTb MOeln no3uuum CocToUT B TOM, YTO KOHCTUTYUMSI U 3aKOHbI
Poccuiickon depepaumm onpegenstoT nonHomounsi MNpesvgeHta nepeyHeBbiM mMeTogoM. COBOKYMHOCTb
npaB, 00si3aHHOCTEW, NpPeAMeToB BedeHusl, obpasylwux komneTeHuuo [lpesuaeHTa, 3akpenrneHa B
KoHcTuTyumMmn n 3akoHax Poccunckon degepaumm m B 3TOM CMbICIIE HOCUT MCHEPMNbIBAKOLLNA XapakTep.
MonHomouus TMpe3vaeHTa He nognexart paclMpUTEnbLHOMY TONKoBaHMIO. AKTbl M gencteus [NpesngeHTta
OOIMKHbI OCHOBBLIBATbCSH Ha KOHKPETHbIX HOpMax npaea. PaccyxaeHus o Tom, 4to [lpe3naeHT Hagened
KOMMeTeHUMeNn Mo Tak HasblBaeMOMY OCTaTOMHOMY MpUMHUMMNY U BrpaBe [OeWCTBOBaTb MO CBOEMY
YCMOTPEHUIO, COBEpPLUEHHO GecnoyBeHHbl, npoTMBopevaT nyHktam 1-15 craten 121.5 KoHcTuTyuun
Poccuiickon ®egepaunmn, 3akpennstowmnM KOHKPETHbIE BOMPOCH! €ro BeAEeHUsl, a Takke MyHKTY 16 Ton xe
cTaTbk, rnacsawemy, 4to [IpesngeHT OcCylWeCcTBNAEeT WHble MOMTHOMOYMS, BO3MOXEHHbIE Ha Hero
KoHcTuTyumen n 3akoHamu Poccunckon degepaumn. Ecnn 661 komneTeHums NpesngeHTa AencTBUTENBHO
onpegensnacb MO OCTAaTOMHOMY MPUHLMMY M OH MOr genaTb Bce, YTO He OTHeceHo K BeageHuo Chesga
HapogHbIXx genyTtatoB M BepxosHoro CoBeTa, 370 Hawno Obl OTpakeHWe HemnocpeaCTBEHHO B TEKCTe
KoHCcTuTyL MK,

Ctatbsa 121.8 KoHCTUTyuumn Takke onpoBepraeT Te3UC O BO3MOXHOCTWU TOSIKOBAHWSI MOSTHOMOYUIA
MpesngeHTa no "ocTtaTouHOMY MpUHUMMY", NOCKOMbKY NPeanncbiBaeT, YTO OH M3gaeT ykasbl "Mo Bomnpocam,
OTHECEHHbIM K ero BefeHuo". boree Toro, 4actb BTOopas ctatbum 121.8 onpepenseTr camu npegensl
MOMHOMOYMIA NaBbl WCMOMHWUTENbBHON BracTu, ycTaHaBnuBas, 4TO ykasbl [lpe3ungeHTa He MOryT
npotmueBopeunTb KoHCcTUTyuum wun 3akoHam Poccuinckon degepaumn. B cnydae npoTvMBopeunst akta
MpesngeHTa KoHCTUTYLMKM, 3aKOHY AencTByeT Hopma KOHCTUTyL MK, 3akoHa.

B3saB Ha cebsa OTBETCTBEHHOCTb pewntb cyabby napTtum, lMpesvgeHT Poccun, no cyuwiecrtsy,
npuceomn cebe [OUCKPELMOHHYI BnacTb, OCHOBaHHYO Ha npeobnagaHun uUenecoobpasHoCTM Hag
3aKOHHOCTBIO, U AN AOCTWXXEHUS NMOCTaBNEHHON LIenv NCNoMb30Bas He NPegyCMOTPEHHbIE 3aKOHOM Mepbl
N CaHKUMM B OTHOLLEHUM nonuTuyeckon naptuu. MNMpusHaHne KoHcTUTyumoHHbIM CygoM NOMHOMOYMIA aBbl
WCMOMHWUTENBHON BNacTM OUCKPELMOHHbIMW  O3HadaeT, u4Tto [lpe3angeHT BhnpaBe p[gencreoBatb MO
COBCTBEHHOMY YCMOTPEHMIO B 3aBMCMMOCTU OT OBCTOSITENBLCTB, BHE PaMOK 3aKOHa, a Takke M3gaBaTb
HOPMaTUBHbIE aKkTbl BOMPEKW YyCTaHoOBMEeHHOMY KoHcTutyumen u 3akoHamun Poccurickon ®epepaumu
pasrpaHM4EeHU0 NONTHOMOYUIA MEXAY BbICLUIMMUW OpraHamun rocyaapCTBEHHOW BNacTu 1 ynpasneHns. C atum
Henb3s cornacutbes. JUCKPELMOHHBIN MEeTOA paspyLuaeT CKragblBalolleecs pasgeneHue Bnacrten, BegerT K
HeODOCHOBaHHOMY  PaCLUMPEHMIO  aOMUHUCTPATUMBHBIX  CMOCOOOB  perynupoBaHusa  OBLLECTBEHHbIX
OTHOLLEHWI, a B UTOre - K OTKa3y OT psiaa AEMOKPaTUYECKNX MPUHLIUMOB.

B TecHowm cBs13M ¢ NnpeaAMeTOM XogaTancTBa rpynnbl HApPOAHbIX AenyTatoB Poccuiickon ®egepauun
HaxoguTcsl npobrnemMa MpaBoOBLIX OCHOB paccMmaTpuBaeMbixX YkasoB [lpesngeHta o KIMNCC un KM PCOCP.
[deno B TOM, YTO OHM MpPUMHUMANUCh eLle B ycnoBusx cywectsoBaHus Cowo3a CCP. 3T10T dakT He Mor He
OTPa3snTbCs Ha TOW KOHCTUTYLIMOHHO-NPaBoBON Gase, KOTopon pykoBoacTBoBarncs KoHCTUTYLMOHHBLIN Cya.
M3BecTHO, 4TO Ha Tepputopun Poccunckon degepaumm, paBHO Kak u gpyrux pecnyonuvk oeiBwero CCCP, ¢
1 anBaps 1991 roga Bctynun B cuny 3akoH CCCP ot 9 okts6pa 1990 roga "O6 o6LiecTBEHHbIX
00beanHeHNsX", pernameHTUpPYLWMn KOMMIIEKC OTHOLLUEHUW, CBA3AHHbIX CO CTATyCOM OOLLECTBEHHbIX
o0beanHeHNn, B TOM 4YUCNe MOMUTUYECKUX MNapTUW, C MOPSLAKOM WX peopraHv3aumv, IMKBMOALUN.
HasBaHHbIN 3akoH OencTBoBan Ha TeppuTtopum Poccuiickon depepauumn B nofnHom obbeme, 6e3 BCSKUX
N3bATUIA U OFOBOPOK.

YTBEPXKOEHNA CTOPOHbI, M3gaBlien YkKasbl, 0 ToM, 4To 3akoH CCCP "O6 o06uiecTBeHHbIX
obbeanHeHnsx" gericteoBan Ha Tepputopun PCOPCP nuwb B TOM €ro 4actu, KOTOPOW pernameHTupyeTcst
nopsigoK permctpaumm obLEeCcTBEHHbIX OObEeANHEHNIA, MO CYLEeCTBY, Oblnn OTBEPrHyTbl KOHCTUTYLIMOHHBIM
Cypom kak HecoctosiTenbHble. OenctButensHo, 3akoH PCOCP ot 24 oktsabpsa 1990 roga "O gevnictBum



aktoB opraHoB Coto3za CCP Ha Tepputopum PCOCP" ycTaHOBWM, YTO U3AaHHbIE A0 NMPUHATUS OAHHOTO
3akoHa aktbl Coto3a CCP gewictBytoT Ha Tepputopumn Poccun, ecnv oHM He npuocTaHoBneHbl BepxoBHbIM
Cosetom wunu CosetoMm MwuHuctpoB Poccuiickon ®Pepepaumn. 3akoH CCCP "O6 0O6LiecTBEHHbIX
0b6beanHeHnsx" HM 0o BBeaeHus ero B genctene 1 aHBapsa 1991 roga, HM nocrne B yCTaHOBNEHHOM NOPsiAKe
He npuocTaHaenuearncs. bonee Toro, B noctaHoeneHun BepxosHoro Coseta PCOCP ot 18 pekabps 1991
roga N 2057-1 "O peructpaumm obLiecTBEHHbIX 00beguHeHun B PCOCP u peructpaumoHHoMm cbope”
ckasaHo: "YcTaHoBUTb, 4TO 3akoHogaTenbctBo CCCP 06 obuiectBeHHbIX 06beanHeHusx (B TOM ynicne o
NOMUTUYECKNX NapTUsAX, MpoddeccuoHarnbHbIX coto3ax u Apyrnx) npumeHsietca B PCOCP noctornbky,
MOCKONbKY OHO He npoTMBOpeYnT 3akoHopaTenbctey PCOCP wu  obwenpusHaHHbIM  HOpMam
mMexayHapoaHoro npaea”. MogresepxaeHnem genctems 3akoHa CCCP "O6 obLiecTBeHHbIX 00beanHeHnax"
Ha TeppuTopun Poccuiickon depepaumm B NONHOM 06beMe, a He TONbKO B YacTu, Kacarwlencs nopsigka
pervcTpaumm, Cny>XuT n HenocpeacTeeHHoe obpalleHue Npe3ngeHTa Kk ero Hopmam: B npeambyrne Ykasa ot
23 aBrycta 1991 roga cogepXuTcst ccbifika Ha 3TOT 3akoH, koHcTaTupyeTtcst "'rpyboe” ero HapylwieHue Kl
PCOCP. Mo moemy ybexaeHuto, kak go, Tak 1 nocrie aerycta 1991 roga 3akoH CCCP "O6 06LeCcTBEHHbIX
06beanHeHnsx" gencTBoBan B NOMIHOM 00beMeE, M ero HOPMbI CIYy)XaT OCHOBOW perynMpoBaHust OTHOLLEHWIA,
CBSI3aHHbIX C OpraHv3aunen n AesTenbHOCTHI0 NapTU.

MonbiTka cTopoHbI, n3gaeLwen Ykassl 0 KINMCC n KM PCPCP, obocHoBaThb AeNCTBUE Ha Tepputopumn
PCOCP B nepuog usgaHus YkasoB nuvwb [lonoxeHnss o A0OpoBOMbHbIX 0OLlecTBax M WX COK3aXx,
ytBepxaeHHoro BUWMK n CHK PC®CP 10 wons 1932 roga, He ybeautenbHa, MOCKOMbKY AaHHOE
MonoxeHne BooOLLEe He Kacanock NapTui, NpeaycmMaTpuBano cyrybo agMUHUCTpaTUBHBIN cnocob pocnycka
BblIBOPHbLIX OpraHoB TakoW CneumdUYeckon KaTeropmm OOLLECTBEHHbIX 00pas3oBaHUi, kak 40BpPOBOSbHbIE
obLlecTBa 1 Co3bl, yCTaHaBNMBano cnocob nMkeMaauum nx TeM opraHoM rocy4apCTBEHHOro yrnpaBreHus,
KOTOpbIM OHM ObInK y4ypexaeHbl. O4eBMOHO, YTO MapTUS HUKOrA4a He noAnagana W He nognagaeT nog
nencrteme aToro akta. CrnegoBaTenibHO, MPOBEPKa KOHCTUTYUMOHHOCTM Yka3oB [NpesngeHta o KMNCC un K1
PC®CP cBoen npaBoBon OCHOBOM AoSmkHa Gbina umeTtb, nomumo KoHcTtutyuum Poccuinckon depepaumu,
TaKkkKe 3aKoHOO4ATENbCTBO, PErynupylollee opraHmM3auuio U OedTenbHOCTb 0O EeCTBEHHbIX 00beauHEeHUI
(mapTuin) Ha MOMEHT M34aHUsa paccMaTpUBaEMbIX aKTOB.

B noctaHoBneHun KoHctutyumoHHoro Cyga MHOroKpaTHO WCMOMb3yeTCd CCbifika Ha npucary
MpesngeHTa.

[MpaBoycTaHaBnNuBawLWMiA XapakTep HOpMbl, cogepxallenca B ctatbe 121.4 KoHctutyumm
Poccwuiickon depgepaummn, BbITEKAET M3 TOrO, YTO B Crydae €€ HapylwleHust HacTynaeT npeaycMOTpeHHas
ctatbenn 12110 KoHcTuTyumm oTBeTCTBEHHOCTb [lpesnaeHta. Hopma ctatbn 121.4 HocuT XxapakTtep
obsasatenbcTBa, yKkasbiBaeT Ha TO, 4YTO nonHomouns [lpe3ngeHTa OCyLeCTBRSAOTCA MM Ha OCHOBE
KoHcTuTyumm n 3akoHoB Poccuiickon ®enepauum n Bo nx mucnonHeHme. MNpunatme MNpesngeHTom mep, He
OTHECEHHbIX KOHCTUTYUMEN M 3aKOHaMu K ero KOMNeTeHLUWU, HEU3DEXHO yLieMNnseT MOMHOMOYMS MHbIX
rocygapCTBEHHbIX OpraHoB W O3Ha4aeT HapylleHue Kak NPUCHAri, Tak U ApYrMx OCHOBaHHbIX Ha HOpMax
KoHcTuTyL MM 1 3akoHoB 0b6s13aHHOCTen MpesnaeHTa Poccuinckon deaepaumn.

Ccbinka Ha crtatblio 121.4 He MOXET CINyXuTb MNpaBOBbIM OCHOBAHWEM [ YCTpaHEeHUs
HeonpeaeneHHOCTEN, CBsA3aHHbIX ¢ n3gaHuem lNpesngeHtom Ykasos o KIMCC u KM PCOCP. MNpucara nmeet
CMbICI  AOMOMHUTENbBHON, HPaBCTBEHHOW rapaHTUM 3aKOHHOCTM W  O0BpPOCOBECTHOCTU  UCMOMHEHUS
Mpe3ngeHToM BO3MOXEHHbLIX Ha Hero obsasaHHocTen. U npupaHue npucare coBeplleHHO oBpaTHOro
CMbICMa, KOrga CaHKLMOHMPYOTCA Nnobble aencteusa n mepol [pesngeHTta, He3aBMCMMO OT TOro, coaepat
unun HeT KoHcTutyumst n 3akoHbl Poccunckon ®efepaummn ykasanus o npase [lpesngeHTa ocyLlecTBnsTb
JaHHOEe KOHKpPETHOEe NMOTHOMOYME, HE COOTBETCTBYET CTaTyCy BbIOOPHOIO AOMKHOCTHOMO NuLa, Ha3Ha4YeH o
ero npucsarn. oatoMmy cumutaro HenpuemrnemMomn Ty TpaktoBky ctatby 121.4 KoHctuTyuum Poccumnckon
depepaumm, kKoTopas cogepxutcs B noctaHoeneHmn KoHctutyuuoHHoro Cyaa.

Mpucara lNpe3ngeHta He MOXET CMAYXUTb ODOCHOBAaHWEM HOPUONYECKOW OTBETCTBEHHOCTU MHbIX
CyOBbEKTOB KOHCTUTYLIMOHHBIX OTHOLLUEHWWA, B YACTHOCTW MONMMTUYECKUX naptui. [axe ecnn ncxogntb u3s
npesymnumn Jo0bpocoBecTHOCTM gencteun [lpe3avaeHTa, OTCYTCTBUSI Y HEro ymbiCna HapywuTb
KOHCTUTYLMIO, TO U B 3TOM Criy4ae HET OCHOBAHWIA CUMTaTb MPUCATY ONpaBOaHWEM Kakux Obl TO HWU ObINO
aevctBun [peangeHTa, BbIXOAAWMX 3a npegernbl ero nornHoMouvi. B npoTmBHOM cryvae HeusbexHa
CuUTyauus, Korga npucsira npenogHOCUTCH B KayecTBE HOPMATMBHOrO ODOCHOBAHMS €€ Xe HapyLUEHWus.
VMIMEHHO 3TO M nNpPoOMU3OWNO B paccmaTpumBaemMblx Ykasax [lpesngeHta M B NOCTAHOBEHWUN
KoHctutyumonHoro Cyaa ot 30 Hos6psa 1992 roga.

Mo Ykazy ot 23 aBrycta 1991 roma N 79 "O npuocTaHOBNEHUU [AeATeNbHOCTU
KommyHuctnyeckon naptum PCOCP"

B nocraHoBneHun KoHctutyumoHHoro Cyga NyHKT 2 OAHHOro Ykasa NMpu3HaH COOTBETCTBYHOLLMM
KoHctutyumn Poccuinckon ®enepauun B pegakuum ot 24 mas 1991 roga. 310, No cyTu, o3Ha4vaeT, 4To 23
asrycta 1991 roga lpe3ngeHT gencteBoBan B paMKax CBOeW KomneTeHuun. Mexay Tem OH HapyLliun
NopsiAOK NPUOCTAHOBIIEHMS AeATENBHOCTM NONMUTUYECKON NapTUN.

Mpe3naeHT Poccuinckon deaepaumm HageneH NofiHoOMo4YMeM OO bABNATL B COOTBETCTBUN C 3aKOHOM
ypes3BblYaHOE MONOXEHNE W MPUHUMATb Haanexaiume Mepbl No ero obecneyeHnto, B TOM 4uUcre



npuocTaHaBnMBaTh AEATENbHOCTb NONUTUYECKUX NapTuUi. [lonyckas Takylo BO3MOXHOCTb, cTaTtbk 23 u 25
3akoHa PC®CP "O 4pesBbl4alHOM MOMNOXeHUM" CBSA3bIBAIOT €ro C onpefeneHHbIMU YCroBUAMK: Takas
aKkuMs BO3MOXKHa, BO-MEPBLIX, ECNN AEATENBHOCTbL NapTUK Nocrne oObABNEHUS YPE3BLIYANHOIO MOMOXEHUS
NnpensaTcTByeT HopManu3aumMm obcTaHOBKWM, BO-BTOPLIX, MOCIE COOTBETCTBYIOLLENO ee npenynpexaeHus, B-
TPETbUX, NULLL B KAYECTBE JOMNONTHUTENBLHOM MEpbI.

23 asrycta 1991 roga B Poccuiickon ®depepaumm B YCTaHOBMEHHOM nopsgke YpesBblyanHoe
nornioxeHne He 6Obino obbsBneHo. HanpoTtwe, 22 aerycta 1991 roga npoOBO3rMNalleHHOE paHee Tak
Ha3biBaembIM ['KUIT ypesBblvaiHoe nonoxeHue Obino otmeHeHo Yka3oM [MNpesngeHta CCCP. Mimena mecto
CrNoXHasl, MpOTUBOPEYMBas CUTyauus, KOTopasi, ofHako, He Obina odopmneHa kak u4pesBblHaiHoe
MorioXKEHNE N He Morna cnyxuTb obocHoBaHueM gnsi Bbixoda lMpesvpgeHTa Poccuiickon Pepepaummn 3a
paMK1 CBOMX MOSTHOMOYMIA. DTO BaXKHO MOAYEPKHYTb, MOO Ype3BbliHaHOE MOMOXEHNE Kak onpenereHHbIN
NpaBOBOW PEXUM U 4Ype3Bbl4avHas cutyaums (06CTaHOBKa) kak (DaKTUYEeCKOe COCTOSIHME OOLLLECTBEHHbIX
OTHOLLEHUWI - MOHATUSA OTHIOAb He ToXaecTBeHHble. CooTBETCTBEHHO, lNMpe3naeHT Poccuiickon deaepaumm
He MOr LEeNCTBOBaTb NMPUMEHMUTENBLHO K CIOXUBLUENCS CUTyaLMM TOYHO TaK e, kKak OH geilcTBoBarn Obl B
YCIOBUSIX YPE3BbLIYANHOIO NOMOXEHMUS.

MpaBomepHOCTL npuocTaHoBreHus aestenbHoctn KM PCOPCP He moxeT 6biTb oOocHOBaHa U
ccbinkon Ha 3akoH CCCP ot 2 anpenst 1990 roga "O6 ycuneHun OTBETCTBEHHOCTM 3a MocsAraTenbCTBa Ha
HaunoHanbHOe paBHOMpasue rpaxaaH U HaCUNbCTBEHHOE HapylleHne eanHcTBa TeppuTtopum Cotosza CCP",
koTopbiM [Mpe3npgeHTy CCCP npegocTaBnsinock npaBo MpuoCTaHaBnMBaTb AEATENbHOCTb MONMUTUYECKMX
napTuin 4o NpuHATUA pewenns BepxosHbiM Cygom CCCP. OToT 3akoH MMen CTporo ovepyeHHble npegernsl
OencTBUs, Mor BbiTb MPUMEHEH NWLWb B LIENSX NpeceyeHnst HaumoHanbHO-cenapaTUCTCKON AeATeNbHOCTM
napTUin, HanpaBnNeHHON Ha AUCKPUMMHALMIO FpaxaaH No NpuU3HaKy HauuoHanbHOW NpUHaaNeXXHOCTH, A3blika,
BEPOMCMNOBEAAHNSA, @ Takke B Cliydae HaCUNbCTBEHHOrO HapylleHust eguHcTBa Tepputopum Cotoza CCP.
Hopma ctaTtbu 2 gaHHoro 3akoHa He MOXeT ObiTb UCTONKOBaHa Kak OCHOBa Af1sl MPUMEHEHUs1 MHCTUTYTa
NPUOCTAHOBIIEHUSA AEATENbHOCTU MOMMTUYECKMX NapTuiA, nockonbky B 3akoHe CCCP "O6 obLiecTBEHHbIX
obbeanHeHnsx" Takas mepa He npegycMaTtpusanacb, OHa CoAepanacb Nulib B 3aKoHoAATenbLCcTBe O
Ype3Bbl4aHOM MOMOXEHWN.

VIHble HOpMaTKBHbIE NPEANMCaHNS O BO3MOXHOCTU NPUOCTaHOBIEHNS AeATENbHOCTU NONUTUYECKNX
naptTun B KOHCTUTYUMM M 3aKOHOO4aTENbCTBE Kak OTCYTCTBOBanu TOrga, Tak OTCYTCTBYIOT UM B HacTosiLlee
Bpemsi.

MpnsHaHne KoHcTuTyumoHHbIM Cyaoom nyHkTa 2 Ykasa [NpesngeHta ot 23 aerycta 1991 roga
cooTtBeTcTBYOWNM cTaTbe 4 KoHctutyumm Poccuickon depepaumm B pegakuum ot 24 mas 1991 roga
HEKOPPEKTHO, MOCKOMNbKY 3dTa CTaTbs He onpegensdeT KOMMNETEHUMIO BbICLLEro LOSPKHOCTHOrO nvua, a
dopmynupyeT obLyto Hopmy - npuHUMn. OHa obpalleHa KO BceM CybbekTam KOHCTUTYLIMOHHO-MPaBOBbIX
OTHOLLIEHWIA, NpeanucLIBaeT MM CoBepLUaTh NULLb NpaBOMEPHbIe AencTBus. [1pe3anaeHT B paBHOM C ApYruMu
rocygapcTBEHHbIMW OpraHamu, AOMKHOCTHbIMM nuuaMu mepe obsi3aH OencTBoBaTb B COOTBETCTBUM C
KoHcTuTyumen n 3akoHammn Poccuinckon deagepaumm, a He no csoeMy ycMmoTpeHuto. CtaTtbest 4 KoHcTutyuum
He paeT lNpe3naeHTy npaea ¢ uenbko obecneyeHns rocygapcTBEHHOM M 06LWecTBEHHOM ©6e30nacHOCTU, npaB
n cBobog TrpaxgaH W T.0. BbIXOAWTb 3@ Mpedenbl  YCTAHOBMEHHbIX 3aKOHOM  MOSIHOMOYUNA,
PYKOBOACTBOBaTbLCS HE 3aKOHOM, a LilenecoobpasHOCTbLIO.

He meHsieT aToro BelBOAA U cCbifika B noctaHoBneHmn KoHctutyuuoHHoro Cyaa Ha nyHKT 5 ctaTtbu
72 KoHctutyummn Poccunckon depepaumm B pegakuum ot 24 mas 1991 roga, onpepensBwen cdepbl u
npegmeTbl BegeHns Poccuiickon depepaumm Mcxoas M3 TOro, YTO OHa siBMsnach pecnybnuvkon B cocTaBe
Cotoza CCP, a nonHomouns PCOCP kak cyBepeHHOro deaepaTMBHOIO rocygapcrea OCYLLECTBASNMUCH ee
BbICLULMMW OpraHamu rocygapCTBEHHOM BracTM U ynpasrieHus. YCTaHOBMEHHas OTOW cTaTbew
NPOM3BOOHOCTE KOMMETEHLMN BbICLLUMX OPraHOB rOCyAapCTBEHHOW BNAacTV U yrnpaBreHus OT MONHOMOYMM
rocygapctBa He oO3HavaeT, 4YTOo BCe OpraHbl B OAMHAKOBOM OObeME OCyLLEeCTBASIOT MOMHOMOYUS
rocygapctea. [locnegytoulee KOHCTUTYLMOHHOE pasrpaHUYeHne 3TUX MOMHOMOYMIA MO BETBAM BracTu U
pacnpegeneHne no ypoBHSIM M BuAam BbICLUMX FOCYAapCTBEHHbIX OPraHoB MPM3BaHO 06ecneynTb YeTkoe
pasgeneHne YHKUMA M MOSTHOMOYMW MeXAdy BCEMW BRacTBylWMMKW CcyObekTamu rocygapcTsa,
NpegoTBpaTUTbL BMELLATENBCTBO B OPUCAUKLMIO APYT Apyra.

B noctaHoBnenmn  KoHctutyumoHHoro Cyga  npaBoMepHOCTb — aewctBui  [peangeHTa
noareepxagaetcsa nyHkTtoM 11 crtatbn 121.5 KoHctutyumm Poccunckon ®enepavmm, cornacHO KOTOPOMY OH
MOMMHOMOYEH MPUHMMATb Mepbl MO OOecnevYeHuto rocygapCTBEHHOM M obwecTBeHHoW 6e3onacHocTu.
OpHako 37O He ABNSAETCA MCKIIOYMTENBbHO npeporatmeon lNpeangeHTa: Takme Mepbl BNpaBe NpvHUMaTh U
3aKkoHofaTtenbHas, U cygebHasi BnacTtu B npefenax cobCTBEHHbIX (HEOAMHAKOBLIX MO 06bEeMY) MOITHOMOYMNA,
CBOMMW cpeactBamMy U metogamu. lNpe3anaeHT MOXeT UCMNonb3oBaTh He Mobble, a NUWb onpegeneHHble
Mepbl, KOTOpble MPELYCMOTPEHbI 3aKOHOM W BXOOAT WUMEHHO B ero komneteHumo. [MpuocTaHoBneHue
OEATENbHOCTU MOMUTUYECKON NapTUM B OObIYHBbIX YCIOBMAX HE BXOAWUT B MEpeYeHb MONTHOMOYMN
MpesnaeHTa, npegycMoTpeHHbIX KoHCTUTYUMen 1 3akoHaMmu Poccunckon denepauun.

Taknm obpa3som, npuocTtaHosrieHue [lpesvaeHtom gedatenbHocTM Kl PCOPCP He ocHoBaHO Ha
KOHCTUTYLMN M OEenCcTByOLEM MpPaBe, OCYLLECTBIIEHO UM C MpPEBbILEHVMEM MOSIHOMOYUNA, B HapyLUeHue
npvHUUNa pasgaeneHus BnacTen.



Mo Yka3sy ot 25 aBrycta 1991 roga N 90 "O6 umyuiectBe KICC n KommyHuctnyeckon naptumm
PC®CP"

KoHCTUTYLMOHHBLIM Cyn B CBOEM MOCTAHOBIEHWM HE YCTPaHWI HPUANYECKYIO HEOMNPEAENEHHOCTD,
COLEpXalLylocs B XxodaTancTee: Bnpase nu Obin lNMpe3ngeHT ceomm Ykasom oT 25 asrycta 1991 roga "O6
nvyuwiectee KIMCC un  KommyHuctmyecko naptum  PCOCP"  "ob6bsaBuUTL"  MMyLLEeCcTBO  NapTun
rocygapcTBEHHOM COOCTBEHHOCTbIO, pacnpedenntb 3Ty CODOCTBEHHOCTb, OCYLLECTBMATL BriageHue,
Nnosb30BaHNE 1 pacnopsiXeHMe NMYLLLECTBOM, NpaBa Ha KOTOPOE LOMKHbIM 0O0pa3oM He YCTaHOBMEHbI?

B noctaHoBneHun KoHctutyumoHHoro Cyaa npoBoautcs pasgeneHne cobeteeHHocTy KIMCC kak
eouHoro ooHaa Ha TPWU 4acTu, KaxdoW M3 KOTOPbIX MPUCYLL, CBOW MPaBOBOW PEXMM: a) COOCTBEHHOCTb
KIMCC; 6) rocynapcTBeHHass COOCTBEHHOCTb, HaXOAMBLUASICA Ha MOMEHT u3gaHus YKasa BO BrafeHuu,
nonb3oBaHnM n pacnopsbkeHnn KMCC; B) MMyLLEeCTBO, HaxoAauBLUeeCs BO BnageHuu, MONb30BaHUN U
pacnopsikeHun KINCC, HO coBCTBEHHMK KOTOPOro He yctaHoBneH. MogobHas knaccudmkaumsa BbIXOQUT 3a
paMKku xogaTaicTBa, He SIBNSIETCA ero npegMeToM, He OTHOCUTCS K topucamkumm KoHctuTtyumoHHoro Cyaa.
OHa npoTtuBopeunT YacTtu YyetTBepTon ctatbh 1 3akoHa o KoHcTuTyumoHHom Cyae Poccuinckon ®epepauuu,
npegycmaTpuBatowen, 4to Cyn BO3depKMBaeTcsl OT YCTaHOBMEHMS M MUCCNeaoBaHUs akTUYeCcKmx
0BCTOATENLCTB BO BCEX CryyasiX, Korga 3TO BXOAWUT B KOMMNETEHUMIO OPYIMX CYLOB WM UHbLIX OpraHoBs.
MpoeeneHHoe Cynom peneHne wumyuwlectea KIMNCC He Obino nogTBepkgeHo B xope cypebHoro
pa3bupaTtenbCcTBa, paBHO Kak He Gblina BbiICHEHA NPUHAAEXHOCTb TOTO UM MHOTO UMYLLLECTBA, UCTOYHUKM
ero MnpouCXOXOEHWs1, MPUYMHbI UMM UHble 0BCTOATENbCTBA, CBUAETENbLCTBYHOLIME O HAXOXOEHUU ero B
Yy>KOM BriageHun. Y4acTBoBaBLUME B NpoLecce CTOpoHbl NpeactaBmnv Cyay NpoTUBOPEYMBLIE JOKYMEHTbI.
HesaBucumas pMHaHCOBO-3KOHOMMUYECKAsi aKcnepTM3a He npoBogunack. McyepnbiBalowue ceBegeHust ob
umywectee KIMCC u KM PCOCP u daktnyeckoM €ro uCnonb3oBaHUM He Obinn npeacTasrieHbl
KoHctuTtyumoHHomy Cyay BBMOY He3aBepLUEHHOCTM B uUioHe-gekabpe 1992 roga ero vHBeHTapusauuu.
OTcyTcTBME 4ETKOro MpencTaBfeHnuss O TOM, KOMy W Kakas 4vactb mmyuwectsa KIMCC wn KM PCOCP
npyvHagnexana u QormkHa npyvHagnexartb No npaey, NpeBpallaeT npoeaeHHoe KoHCTUTYUMOHHbIM Cyaom
pasgeneHne MMyLLecTBa B WCTOYHMK MHOrOMETHMX CMOpoB, NULAeT COOCTBEHHMKOB BO3MOXHOCTM
3awmTnuTe B cyaebHOM nopsigke CBOWM npaBa, MOCKONbKy 6e3BO3Me3qHO U3BbSATOE MMYLLECTBO npuobpeno
HOBOro COOCTBEHHMKa, @ BO3MOXHOCTW MpaBonpeemMHuka uctpeboBaTb ero, AokasaTb MpaBO Ha 3To
MUMYLLECTBO UMW €ro YacTb CY>XEHbl 40 MUHMMYyMa Npexae BCero HeonpeaeneHHOCTb OTHOCUTENBbHO TOro,
KaKyto 4acTb 13 knaccudumumpoBaHHo Cyaom cOOCTBEHHOCTN MOXHO 3alLUTUTL B CyaebHOM nopsiake.

MpusHaHne npaBomepHoCcTM genctBun  [pe3amgeHTa B OTHOLWIEHMM 4YacTM  UMYyLLEeCTBa
KommyHMCTUYECKOM napTum npegnonaraeT, YTo NapTus ABMsfach YacTbilo rocygapCTBEHHOr0 MexaHmama u
4YTO, CriegoBaTenbHO, €€ MMYLLEeCTBO MOXET paccMaTpuBaTbCs Kak rocygapcTBeHHasi COBCTBEHHOCTb, a
Mpe3nageHT B KadyecTBe rnasbl UCMONMHUTENBHOW BNAcTU Bnpase Obin nepepacnpenensite rocygapcTBeHHoe
MMYLLIECTBO, AEeNCTBOBaTb B COOTBETCTBUMN CO cTaTtben 121.1, nyHkToM 6 ctatbk 121.5 u nyHkTOM 3 CTaTby
125 KoHctutyummn Poccuickon degepaunm, ocyLLeCcTBRASATb Mepbl MO 3aliuTe UHTEPECOB rocygapcrea U
OXpaHe ero co6CTBEHHOCTH.

MpaBo pacnopskaTbCA OObEKTAaMM FOCYOapCTBEHHOMW COOCTBEHHOCTM BXOOMT B KOMMETEHLMIO
NCNOSTHUTENbHOM Bnactu, B ToM yucrne Coseta MuHUCTpoB. [103TOMY, OCYLLECTBMSIA CBOM ODSI3aHHOCTW,
MpeangeHT kak Obl BNpaBe OCYLECTBASATb T€ WNU WHble OENCTBUS, MPUHUMATb akTbl OTHOCUTENbHO
rocygapCTBEHHONO MMyLLECTBa, B TOM YMCME OCTaloLEerocs B CBS3WM C JNIMKBMAAUMEN rOCYyapCTBEHHOM
CTpyKTypbl. OQHaKO B OTHOLLIEHWM MMYLLECTBA NMOMIMTUYECKON NapTUM Takow NOOXo4 HEMpUEMITEM, TaK Kak
KoHcTuTyumoHHbin Cyg dhakTudeckn nexogut ma nosuumm MNpeangeHTa, cornacHo kotopown "KMNCC Hukorga
He Obna napTtnen” (npeambyna Ykasa ot 6 Hosi6pa 1991 roga). Bocnpusitue KoHctutyumoHHeim Cygom
3TOM No3uumm BoobLLe nuvwano 6kl ero npaBa paccmaTpuBaTb BOMNPOC, MOCKOMbKY MMYLLIECTBEHHbIE CMOpPbI
MeXxay rocygapCTBEHHbIMM OpraHamMyn emy HenoaBedoMCTBeHHbl. Bbornee Toro, mcuesaetr n cam 0OGBEKT
paccmoTpeHuss - KIMCC u KM PCOCP, nockonbky OHW TepslT npupogy CyObekToB MpaBa Kak
obuecTBeHHble 00beanHeHnst. CTaHOBATCA OECCMBICIIEHHBIMM U MHOTWE OpYrMe CTOPOHbI XO4aTancTs, B
TOM 4MCne COMyTCTBYIOLLETO.

PaspeneHne nmywectea KIMCC un KIM PCOCP Ha Tpy Yactu ¢ Mx pasnunyHbiM NPaBOBbIM PEXUMOM
BbIXOOMT 3a npegenbl TpeboBaHWA xodaTancTBa, SBMASETCA YKINOHEHMEM OT MOCTABIEHHOrO Mepes
KoHcTuTyumoHHbiM Cyaom rmaBHOrO BoOnpoca - MPaBOMEPHO UM HenpaBoOMepHO nocTtynun [pesngeHT,
"06bABMB" rocygapcTBeHHONW cobCTBEHHOCTLIO MMyLlecTBo KINCC un KIM PCOCP, pacnonaran nv oH ans
3TOro Hagnexatyen KomneTeHumen?

Poccunmckomy (kak B MNpOLIIOM UM COH3HOMY) 3aKOHOAATENbCTBY HE W3BECTEH WHCTUTYT
"06bABNEHMA" rocygapCTBEHHON COBCTBEHHOCTBIO Kakoro-nnbo mmyulectsa. BeeaeHuwe ero lNMpesngeHTom
O3Ha4yaeT BTOpPXeHMe B cdhepy 3akoHOAATENbHOM BMACTW, HapyllaeT NPWHLMN pas3geneHns Brnacten.
KoHcTuTyumMa wun 3akoHbl Poccuiickon ®epepaumm He HagenstoT [lpesugeHTa npaBoM  OTHYXOEHUSA
MMyLLEeCTBa NOMUTUYECKOW MapTUM Kak coOCcTBeHHMKa. B cooTBeTcTBUM co cTaTthen 22 3akoHa CCCP "O6
0O0LEeCTBEHHbIX 00beANHEHUSX" WUMYLLECTBO JIMKBUOMPYEMOW MO pPELIeHU0 cyda naptum  MOXeT
6e3Bo3me3aHoO obpalaTbcsl B COOCTBEHHOCTb rocydapctBa. Ho gns aTtoro Heobxogumo pelueHune cyaa,
OCHOBaHHOE Ha HOpMax Kak MaTepuarnbHOro, Tak W MpoLeccyanbHOro npaea. TonbKo cyg Bnpaee Obin
yCTaHaBnMBaTb MPUHAANEXHOCTb COOCTBEHHOCTU TOMY WM MHOMY CYyOBEKTY, UCTOYHUKM 0DpasoBaHus,



KOHKpeTHble ee 00bekTbl M T.n. "O6BbABMB" rocygapcTBeHHOM cobGCTBEHHOCThI0 umMyliectBo KIMCC u Kl
PCOCP, [Mpe3angeHT npucBoun MnpeporaTvBbl CyooB OOLIEN tOpuUcouKUMM, T.e. OEWCTBOBan He B
cooTBeTCTBMKU, a Bonpekn ctatbe 10 KoHcTutyumm Poccunckon depepauum, absauy TpeTbeMy 4acTu
yetBepTon ctatbu 7 3akoHa PCPCP "O cobctBeHHocTM B PCOCP", ctathe 149 paxgaHckoro Kogekca
PCOCP; Hapywun rapaHTuvM npaBa COOGCTBEHHOCTW NapTUi M cyAeOHOM 3aluTbl 3TOro0 npaea, cosgarn
npeueneHT 6e3B03Me3qHOr0 M3bATUS MMyLLecTBa Yy COOCTBEHHMKA - MapTum BHecygeOHbIM crnocobom.
VMIMEHHO MO3TOMYy €ro OencTBUSA cCrefoBano Mpu3HaTbh HernpaBOMEPHbIMU, @ COOTBETCTBYHOLLUME MYHKTbI
Ykasa ot 25 aBrycta 1991 roga - HEKOHCTUTYLIMOHHBLIMW.

B nyHkTe 3 pasgena BTOpPOro pesontoTMBHOWM 4acTu nocTtaHoBneHust KoHcTutyuuoHHoro Cyaa
NyHKTbl 3 1 4 Ykasa oT 25 asrycta 1991 roga npu3HaloTCA COOTBETCTBYIOLLMMN YacTu NepBon ctaTbn 121.1,
nyHktam 1, 2, 3 yactn BTopoun ctatbn 125 KoHctutyuum Poccuinckon ®egepaummn. Ccebinka Ha Ha3BaHHbIE
ctatby KOHCTUTYLMN, C MOEWN TOYKM 3peHUus, HeonpaBaaHHa, NOCKONbKY HageneHune Npe3naeHTa ctaTycom
rnasbl UCMONHUTENBLHOM BRacTM (4acTb nepsas ctatbl 121.1) U NpaBoOM pPYKOBOOUTb OEATENbHOCTHIO
Coseta MuHuctpoB (NyHKT 6 ctaten 121.5), a Takke onpeneneHve komneTteHuun Coseta MuHuCTpoB no
"ocTaTtouyHoMy MeToay" (cTatbst 125) BoBce He AobaenstoT MNpe3naeHTy NONMHOMOYMIA, U 3TO He O3Ha4aer,
YTO OH BMpaBe MU3bsATb TOT WM MHOW Bonpoc y CoBeTa MuHucTpoB. [pe3uaeHT ocylliecTBnsieT Te
NOMHOMOYMSI MO PYKOBOACTBY €ro AeATenNbHOCTbIO, KOTOPble MPsIMO HasBaHbl B KOHCTUTYyLMM M 3aKOHaX
Poccuiickon ®depepauun, B NPOTMBHOM Criydae HapyllaeTcs pasrpaHuyeHue MnoSIHOMOYUA  BHYTPU
NCMNOMNHUTENBLHON BeTBM BNacTu. Moatomy cebinkn Ha ctatb 121.1 n 125 KOHCTUTYLMKN HE MOTYT CryXuTb
OCHOBaHWEM ANs NpU3HaHWs KOHCTUTYLMOHHBIMU Tex NyHKTOB YkasoB [MpesngeHta o KIMNCC n KM PCOCP,
KOTOpble CBUOETENLCTBYOT O €ro MNPEeTEeH3UsAX Ha MpaBO BMeELIMBATLCA B Cdepy WMYLLECTBEHHbIX
OTHOLLIEHWI, OTHECEHHBIX K KOMNeTeHuun NpaButenbCcTBa.

MpusHaBass nyHkTbl 3 N 4 Ykasa ot 25 asrycta 1991 roga cooTBETCTBYHOLWMMU KOHCTUTYLMK
Poccuinickon ®depepauun "NnpUMEHUTENBHO K TOM YacTM MMYLLECTBA, COOCTBEHHMKOM KOTOPOWN SIBMSNOCH
rocyaapcTBO, HO KOTOpasi Ha MOMEHT U3gaHns Ykasa akTuyeckn Haxoaunachb BO BnageHun, nosib3oBaHUM
n pacnopsikeHnn opraHoB n opraHuzauuin KrNCC un KM PCOCP", KoHcTuTyumoHHbin Cya ucxoaut us
NpaBoOMOYUA rOCyAapCTBa Kak e4MHOro COGCTBEHHMKA BCEro roCy4apCTBEHHOMO MMYLLLECTBA, YacTb KOTOPOro
s1k0Obl HEODOCHOBAHHO Haxogunacbk BO BNageHWM, NONb30BaHMM U pacnopsikeHnn opradmadauunn KNCcC u K
PCO®CP. NMpu onpeneneHmn npoucxoxageHnst atoro mmyuiectsa KoHctutyumoHHein Cya, Ha mon B3rnsag,
0e3fokasaTenbHO NPeanonoXusl, YTo OHO HaXo4uNoCk B "4y)XoM", HE3aKOHHOM BrnageHun n 6yato Obl Obino
HernpaBOMEPHO OTHYXAEHO y rocygapcTea. [lpu3HaHme Ykasa B 9TOW YacTU KOHCTUTYLMOHHBbIM JOMycKaeT
NMoHMMaHWe npaBa COBCTBEHHOCTM rocydapcTBa M MPaBOMOYMA FOCYAApCTBEHHOIO oOpraHa B nuvue
MpesngeHTa kak MOAEHTUYHbBIX MHCTUTYTOB. Mexay Tem u3BeCcTHO, YTO npasa rocyaapcTsa M ero OpraHoB -
CYTb pasnuuHble SBMEHWs, CMELLEeHNe KOTOpbIX Hegonyctumo. B xoge cymebHoro pasbupartenbciBa He
Obla [okasaHa HenpaBOMEPHOCTb HaXOoXOEeHWst COOCTBEHHOCTM B "4dyxom", O0OPOCOBECTHOM WIM
Hego6pocoBeCTHOM, BnageHUn. KOHCTUTYLMOHHbIM Cya CBOMM MOCTaAHOBMEHMEM MpPU3HaN NPaBOMOYHOCTb
aktoB [lpe3vaeHTa, KOTOPbIMA MO CYLLECTBY WMMYLLECTBEHHbIE CMOPbl pelleHbl B agMUHUCTPaTUBHOM
nopsigke. Tem cambiM 0pobpsitoTCA HenpaBomepHble gencteumst  [lpesvageHTa, UCNONb30BaBLUENO
npaBoMoOYMe rocygapcTBa BbICTynaTb B KayecTBe cOGCTBEHHWKa B cdepe, KOTopas OTHOCUTCHA K
KOMMETEHLUMM CyOoB OOLUEN opUCOUKUMN, apOuTpaHbiX cygoB. PakT HaxoxaeHust uMyllecTBa B
HEe3aKOHHOM BMadeHMU OOSDKEH YCTaHaBnMBaTbCs Cydamu B onpegeneHHom nopsigke. KOHCTUTyUMOHHOMY
Cyay 311 Bonpockl HENOABEAOMCTBEHHbI.

Mo Yka3y ot 6 Hosi6psa 1991 roga N 169 "O pearenbHocTu KIMCC n KM PCOCP"

He BbI3blBaeT COMHEHUN akkymynupyollee CBOWCTBO AdaHHoro Ykasa [lpesngeHta Poccumnckon
depepaummn. VIMEHHO Takasd €ro xapakTepucTuka MO3BONAEeT pacrnpoCTPaHUTb Ha HEro Te CyXXOEeHWs,
KoTopble 6binM BbickadaHbl 006 Ykasax oT 23 u 25 aBrycta 1991 roga v COOTBETCTBYHOLUUX MONOXEHUAX
noctaHoBreHuss KoHctutyumoHHoro Cyga. He mory momHocTeio cormacuTbeca ¢ no3uvumen Cyga u ero
OLEHKOW KOHCTUTYLMOHHOCTU YKa3a oT 6 Hosbps 1991 roga. VIMeHHO B 3TOM 4acTu MOCTaHOBIIEHUE
KoHctutyumonHoro Cyga npeactaensietcs  Haubonee  CUTyauMOHHBIM,  BbIXOAAWMM 3@  npegens
Xo4aTancTBa, NOCTPOEHHbIM Ha NMPOTUBOPEYUBBLIX apryMEHTaX U KOMMPOMMUCCHBIX PELLIEHUSIX.

HepocTtaTtouHo y6eanTensHO 1 Ipuandeckn KOPpekTHO cchopMynmnpoBaH, N0 MOEMY MHEHUIO, MYHKT
1 pasgena TpeTbero pe3osIOTUBHOW 4acTu MOCTAHOBMNEHMWS, MPU3HAKOLWMIA COOTBETCTBYIOLMM CTaTbAM
121.4, ab3auy nepomy nyHkta 11 ctatbun 121.5 KoHctutyumm Poccuinckon ®epepaumm B pegakumm ot 1
Hosi6psA 1991 roga pocnyck "Ha Tepputopum Poccunckon Pepepaumm pyKOBOASLLMX OpPraHU3aLMOHHbIX
ctpyktyp KINCC, a Takke KI1 PCOCP B TOi CcTeneHn, B KakOM OHa siBNsnacb coctaBHOM yacTeto KINCC".
MpoTnBOpEeYNBOCTL NOAOOHON (HOPMYNMPOBKM COCTOMT B TOM, YTO OHA OMOCPELOBAHO BOCMPUHUMAET
LEenukoM copepxawylocs B npeambyne Ykasa wmoTvBaumio gencteui  [lpeanpgeHta. Mexgy Tewm
Knaccuduvkaunsa n pasgeneHve naptmi U Ux CoBCTBEHHOCTM Ha YacTU He OTHOCATCHA K KOMMETEHUMM HU
MpeangeHTa, HM KoHcTuTyumoHHoro Cyaa.

MpekpalwieHre Ykazom oT 6 Hoabps 1991 roga geatenbHocTn KIMNCC mn KM PCOHCP, pocnyck mx
OpraHM3aUMOHHBIX CTPYKTYP O3Hayanu oKoHYaTenbHbIN 0Tka3 [Mpe3angeHTa OT MCNoNb30BaHNSA NErMTUMHBIX
crnocoboB peLleHnst Bompoca - NyTem nepefadn ero KOMMETEHTHbIM CyAeOHbIM MHCTaHLUMSAM COrNacHo



3akoHy CCCP "O6 obuiectBeHHbIXx 00beauHeHnax". Kak n B cnyyasx ¢ Ykaszamu ot 23 u 25 asrycta 1991
roga, lNpesngeHT npegnoyen OUCKPELMOHHbIA MeTOo BRacTBOBaHWS, BHOBb BTOprcs B cdepy cyaebHon
BnacTu, OenCcTBOBan MO CBOEMY YCMOTPEHMIO, Bbillen 3a npeaensl MOMHOMOYUNA, BO3MOXEHHbLIX Ha Hero
KoHcTUTyLMen u 3akoHamu Poccuinckon depepauun.

MonbiTka [pe3vgeHTa obocHoBaTb B Mpeambyrne CcBoM JencTBuA W npugaTb  Ykasy
NpaBoONPUMEHUTENBHBIN XapaKTep CChIIKOMW Ha TO, YTO OH M3JaeTcd "Ha OCHOBaHMM U BO UCMOSTHEHUE
ctaten 7 un 121.4 KoHctutyuum PCOCP", He MOXeT CryXuUTb BECKUM apryMeHTOM Mpu3HaHus
npaBoMepHocTn gencteuin MNpesngeHTta. Yactb BTOpas ctatbn 7 KoHcTuTyumm Poccuiickon degepaummn B
penakumn ot 1 HosGps 1991 roaa coaepXuT 3anpeLLaloLLyo HoOpMy, 0653bIBatOLLYI0 NEPEYNCTIEHHbIE B HEN
cybbeKkTbl BO3fepXuBaTbCsi  OT  MOCTYMNKOB, KoTopble KOHCTUTyuuss npusHaeT npoTUBOpeYaLLMu
OCHOBOMONAaraLWmMM LEHHOCTAM KOHCTUTYLIMOHHOIO CTPOSl. OTOT 3anpeT MOXET CAY>XUTb NULLb OCHOBaHMEM
ans Bo30yxaeHust Borpoca 06 OTBETCTBEHHOCTM MApPTUKM, HO HE OCHOBAHWMEM MNPUMEHEHUS K MNapTUu
HeHagnexawmmMm cybbekToM He NpeayCMOTPEHHbIX 3aKOHOM CaHKLMIA.

Henb3ss He otmetutb, 4to 3akoHy CCCP "O6 o6uiecTBeHHbIX 00beauHeHusx" (paBHO Kak
KoHcTuTyuMn mn 3akoHam Poccuiickon ®depepaumm) He M3BECTEH WHCTUTYT pocnycka MapTui unu ux
"opraHuM3aumnoHHblxX cTpykTyp". Ctatbamu 14 n 22 HasBaHHOro 3akoHa AonyckatTCs peopraHu3auusa u
NVKBMAALMS MO PELUEHMIO YMOMHOMOYEHHLIX Ha TO OpraHoB camMol napTun nubo nukBMauus ee no
pELLEHMIO Cyda B Clyvae COBEpLUEHWsI elo AEeWCTBUIA, HapyLualoLWwmx MoroXeHusl ee ycTaea, TpeboBaHus
3aKOHOB, M TOMbBKO NMOCe COOTBETCTBYHOLLLEro npegynpexaeHus (Hactb YeTsepTtas ctatbn 21).

Ha mMomeHT u3gaHusi Ykasa - 6 HosiOopsi 1991 roga, Bnpodem, kak M [o 3Ttoro, [lpesngeHT
pacnonaran BrnosiHe nermtTuMHbiMu cpegcteamm pellennss Bonpoca o KIMCC n KM PCOCP Ha ocHoBe HopMm
3akoHa CCCP "O6 obuwecTtBeHHbIX 00beagnHeHusx". OgHako Npe3naeHT He ucnonb3oBarn Mx, a NPUMEHUs
cyrybo agMWHUCTPATMBHBIA MOPAOOK, NpeacTaBnsowmn cobon rpyboe HapylleHUe KOHCTUTYLIMOHHOIO
npaea Ha 06beaNHEHNE, OCHOBAHHbIN HA YCMOTPEHUN U NMONIUTUYECKON LenecoobpasHoCTH.

B noctaHoBnenun KoHctutyumoHHoro Cyaa Mcnonb3oBaH B Ka4ecTBe apryMeHTa Te3uc O NogMeHe
napTuen rocygapcTBeHHbIX CTPYKTyp. B xoge cyaebHoro pasbupatenbcTsBa aTO yTBepXAeHue, Mo Moemy
MHEHUIO, HE MOMNYYUNno AOKYMEHTaNbHOMO WMAM MHOFO NOATBEPXKAEHWUS Ha nepuog nocrne m3mMeHeHusa 14
mapta 1990 roga cratern 6 u 7 KoHctutyumm CCCP. Yto kacaeTcs pakTtoB MNOAMEHbI NapTuen
rocyaapCTBEHHbIX CTPYKTYp Ao Mapta 1990 roga, TO OHM AOMMKHbI OLEHUBATLCS B acnekTe AeCTBOBaBLUEN
Torga pegakumm ctatbn 6 KoHctutyumm CCCP. OpgHako B ntobom cnydae Takaa "nogmeHa" Tpebyet
NPMMEHEHUs1 afeKkBaTHbIX CaHKLMW, OHa He obpasyeT cocTaBa KOHCTUTYLIMOHHOIO MpaBoOHapyLleHus, 3a
koTopoe KoOHCTMTyuuen npegycmMoTpeHa OTBETCTBEHHOCTb B Buae MpekpalweHus aAeAaTenbHOCTU
NONUTUYECKON MapTUM WM pocrycka ee "pYKOBOASLUMX OpraHn3aumoHHbIX CTpykTyp". CTpemneHue
CKOHCTpyMpOBaTb COCTaB KOHCTUTYLMOHHOIO MpaBOHapylleHus B npegenax 4actum BTOpowW cTtaTbn 7
KoHctuTyumm Poccuiickon ®enepauun B pegakumm ot 1 Hosbpsa 1991 roga o HegonyCcTMMOCTU CO34aHns U
OEATEeNbHOCTU MOMUTUYECKUX MNapTUX, "MMeloWwuX Uenbid  HacWUNbCTBEHHOE W3MEHEHME COBETCKOro
KOHCTUTYLIMOHHOIO CTPOSi U LENOCTHOCTM COLManmMCTUYECKOro rocygapctea, noapbiB ero 6e3onacHocTy,
pasXuraHme coumanbHOW, HaUMOHAIbHOW N PENUIMO3HON PO3HK", OKa3arnoch anornyHbiM, 6€CCMbICIIEHHbIM:
KMNCC n KIM PCPCP cTtponnu cBoo AesaTenbHOCTb Npexae BCEro B MHTEpecax YKpenreHus couuanuama m
COBETCKOrO KOHCTUTYLIMOHHOMO CTPOS.

[MprBegeHHble CTOpOHaMWM [JokasaTenbCTBa O [OONYLEHHbIX MapTuen B pasHble nepuogbl
OesaTenbHoCTU owmnbkax, HapyweHusax KoHcTuTyuum, npaB yenoBeka W T.4., 6e3yCnoBHO, 3acrnyXusaroT
ocyxaenusi. OgHako IOPUANYECKYID OTBETCTBEHHOCTb 3a 3TO HE MOXET HecTu napTus obpasua "Hosiops
1991 roga", NOCKONbKY B CPaBHEHMU C NEPMOOOM TPUALIATbIX-BOCBMUAECATBLIX rOAOB OHA CTarna MHOW Mo
CBOEMY MepCcOoHanbHOMY COCTaBy, UenaM, 3agadam, dopmam u MeTogam gedAternbHocTU. WHCTUTyT
PEeTPOCMNEKTUBHON OTBETCTBEHHOCTU MNAPTUM, €€ YIIEHOB, PYKOBOACTBa HEMPUMEHNM B J@HHOM crydae, UHoe
npoTtuBopeyunno 6bl obwenpaBoBbiM nNpuHumMnam, KoHctutyumm Poccuickon depepaumn. Ho rmaeBHoe - m
3TO xOTenocb Obl elle pa3 NoAYEPKHYTb - XapakTep napTum (3aKOHOMOCMYyLIHasd WU 3akoHOynpe4yHas),
paBHO Kak U gpyrme coobpaxeHus o ee AeATENbHOCTU, HE UMEIOT 3HAYEHUS OS5 NPaBOBOW OLLEHKN YKa30B,
He pawT npasa [lpesugeHTy onpegendtb "topugudecky” cyobby naptum - npuocTaHaBnvMBaTb WIKW
npekpawaTtb AeATenbHOCTb, OTYYXAaTb €e UMYLLEeCTBO. Takue gencrtBus [NpesugeHTa He OCHOBaHbl Ha
KoHcTuTyumn un 3akoHax Poccuiickon ®Pepepaumm v He MOryT ObiTb NpuM3HaHbl MPaBOMEPHbIMU Oaxe
KoHcTuTyLMoHHbIM Cyaom.

MoctaHoBnenne KoHcTuTyumoHHoro Cyaa He COOEepXUT OUEHKM (paKTa YLIEMIIEHWS B TeYeHue
bonee roga KOHCTUTYLMOHHOIO MpaBa rpaxgaH Ha obbeguHeHue, 3akpenrneHHoro cratbe 50 HblHe
Jenctayiowen penakuum KoHetutyumm Poccuniickon ®enepauun. [leictBue Yka3oB BO BpeMeEHU, BMMAOTb 40
30 Hos16ps, mpoTmBopeunno KoHnctutyummn B pepakumm ot 21 anpenst 1992 roga, npegycmartpuBasLUen
BO3MOXHOCTb BPEMEHHOIO OrpaHuWYeHus1 NMpaB M CBOOOA YenoBeKka W rpaxaaHuHa NUlb Npu BBEOEHUU
YypesBblHaHOrO MONoXeHus (ctaTes 67.3), HAa OCHOBaHMAX M B Mpedenax, YCTaHOBMEHHbIX 3aKoHOM
Poccuinckon depepaumm "O 4ypesBblMaHOM MonoxeHun". BBegeHMEM orpaHuMYeHunss npaBa rpaxaaH Ha
obbeaunHeHne n coxpaHeHmeM "sanpeta” KIMNCC un Kl PCPCP B nonHom ob6beme BnioTb Ao 30 HosA6ps
1992 ropa [lpe3ngeHT Hapywun MexayHapoaHble NakTbl O MpaBax 4eroBeka, paTuguuMpoBaHHbIE
CoBetckum Coto3om 18 ceHTabpsa 1973 roga u ABMSOWNECS MEXOYHAPOAHO-NPaBOBbIMK 006A3aTeNbLCTBAMM
Poccuinckon depepaumu, HEOLHOKPATHO MNOATBEPXKOEHHbIMW BbICLUIMMKM OpraHamu Bnactu Poccuickomn



depepaumm n cammm KoHCTUTYLMOHHLIM Cy0OM B CBOMX NPEAbIgYLLNX PELLEHUSIX.

Vcxoasa m3 M3noxeHHoro cuutato, 4to Ykasel [NpesngeHta Poccunckon ®epepaumm o KINCC un Kl
PCOCP u ux umywectBe u3gaHbl (B O0Obeme oOCMapuBaeMbiX MHOK MOMOXEHWUIA) HeHagnexalimm
cybbektoM, a npuaHaHHble KoHCTUTyuMoHHbIM Cygom cooTBeTcTBYyOWMMM KoHcTuTyuum Poccuinckon
depepaummn npuoctaHoBneHune lMpeangeHtom geatenbHocTn K PCOCP, o6bsABneHne 4actu MMyLLecTBa
KMNCC wn KM PCPCP rocynapCTBEHHOW COOCTBEHHOCTbIO, MpekpalieHue AeATeNbHOCTM 3TUX NapTui u
POCMYCK UX OpraHM3auMOHHbLIX CTPYKTYP - IOPUANYECKM HEOOOCHOBAHHBLIMW, HapyLlalLWUMN YyCTaHOBNEHHOE
B Poccuiickon depepaunm pasgeneHme 3akoHogaTenbHOW, MCNONMHUTENBHON 1 cyaebHol BnacTen.

Mo conyTcTBYylOWEMY Bonpocy o KoHcTUTyunoHHoctu KMNCC u KM PCPCP

MpekpaiwieHne KoHcTUTyUMOHHBIM  Cydom  npoumsBoacTBa MO XOoOaTalMcTBy O  MpoBepke
koHCTUTYUMoHHOCTM KIMNCC n KN PCOCP ceuaetenbctByeT 06 n3HayanbHOM HEOCHOBATENbHOM NPU3HaHNUM
3TOro xofaTancTea conyTCcTByOWNM. BbicTynas 25 mas 1992 roga npoTvB o6beanHeHns AByX Xo4aTancTs,
1 UICXOQMN U3 TOro, YTO OHO MCKaXaro WM paspyLlano CMbICI U HamnpaBfeHHOCTb OCHOBHOrO xodaTamcTaa.
OTcyTcTBME OOCTATOYHBIX MaTepuanbHbIX U NPOLecCyaribHbIX OCHOB OS5 paCCMOTPEHUST COMYTCTBYOLLIENO
xodaTtancTea, psa  ApPYrMX OOBEKTUMBHBIX U CyOBLEKTUBHbIX OBCTOATENLCTB MOCTOSIHHO —CO3AaBani
nNpeanocbInkM Ans Bblxo4a npouecca 3a pamky MpaBOBOro NpocTpaHcTBa. B koHeYHOM uTore yganoch
n3bexaTb rnybokoln nonutMsaumm npouecca, BbIHECTU peLleHne, BO MHOTOM B3BELUEHHOE, y4uTbiBaoLee
"oxunagaHus" obuiecTea u apyrme obcToaTenbCTBa MO Aeny, HO B TO XXe BPeMsi NPOTMBOPEYMBOE MO CBOUM
KOHCTUTYLIMOHHO-NPABOBbIM OCHOBaHUAM UK MoCcrneacTeusaM. A umeo B BuOy €ro KOMMPOMWUCCHbLIN,
CUTYaUMOHHbIV XapaKTep, NOCKOmbKYy OHO Bobparno B cebs anemMeHTbl MONUTUYECKON LienecoobpasHocTH, a
He TONbKO NPaBOBOM OOOCHOBAHHOCTM.

Cuuntalo, YTO M3NOXKEHHOE MHOK 0COBoe MHeHMe oTpakaeT npaBo cyabu KoHcTutyuuoHHoro Cyaa
Poccuinckon ®depepauun BbICTynaTb B JIMMHOM KavecTBe, OblTb HE3aBUCUMbIM, CaMOCTOSTESNbHbIM U
nogunHATbCA Tonbko KoHcTuTyumm Poccuiickon ®depepauum B COOTBETCTBUM C TOYHBIM €€ CMbICIIOM.
PaccmaTtpmBaio ocoboe MHEHWE Kak CBOK KOHCTUTYLIMOHHO-MPABOBYHD MO3MUMIO, CBOOOAHYH OT
NPaKTU4ECKON LieNnecoobpasHOCTU, KaKNX-NMOO MONMUTUYECKMX CKIMOHHOCTEN M NMOCTOPOHHEro BO3OENCTBUSA
Ha BONensbABIEeHNe.

OCOBOE MHEHUE
CYObW KOHCTUTYLIMOHHOIO CYAA POCCUACKOW ®EOEPALIUN B.C.963EEBA

1. CoBpeMeHHbI nepuog passBuTus Poccum OTMedeH NepeoLieHKONn BCEW CUCTEMbI paHee
NPOBO3rMNaLllaBLLMXCH COLManbHbIX OPUEHTMPOB M MOCTaBMEHHbIX MO4 OXpaHy 3aKkoHa OO6LLEeCTBEHHbIX
LeHHocTen. B cBsI3M C 3TMM B XOO€ OCYLIECTBMEHUsT KOHCTUTYLMOHHOW pedopMbl M paguKanbHOro
OBHOBMEHNS 3aKkoHoAATENbCTBa HEPEOKo BO3HMKAKT MNPOTMBOPEYMS MeXdy HOBbIMW  COoUMarnbHbIMU
OpUEeHTUpamMm 1 BblpaboTaHHbIMW akTamu, NpecrnenyowmnMmn nHbie Lenu.

OpHako 3TO He OaeT OCHOBaHWM ONs onpaBOaHMs HapylleHust 3akoHoB Poccuickon degepaunm
NOMNTUYECKOW N MPOYEN LienecoobpasHOCTbO Unn And n3dbupartenbHOro Noaxo4a K TeM MIM MHbIM 3aKOHaMm
nnbo Mx oTAenbHbIM NonoxeHusam. B HanbonbLuen mepe ckasaHHoe oTHocuTcs K KoHcTtuTyuum (OcHOBHOMY
3akoHy) Poccuiickon ®efepaumn, KoTopas B nocnegHve asa roga npeteprena 3HauvTeNnbHble U3MEHEHNS.
OHa TpebyeT k cebe yBaXnTENbHONO OTHOLUEHMSI B Ka4yeCTBE OCHOBHOMO 3akoHa, obnagarolero BbiCLUEW
lopuanyeckon cunon n obssatenbHoro Ans cobniogeHus M UCMOMHEHMS BCEMU TOCY4APCTBEHHbIMU U
00LEeCTBEHHbIMM OpraHaMn 1 OpraHn3aumsaMun, OMKHOCTHBIMY NMLaMK 1 rpaXgaHamu.

KoHcTuTyumoHHbn Cyg - 3TO He 3akoHogaTternb, a MpaBONpUMEHUTENb, O0SA3aHHbIM MpK
BbINOSTHEHUN BO3MOXEHHbIX Ha HEro (pyHKUMIA BCeELleNno pyKOBOACTBOBATbLCA AeNcTByollein KoHCTUTyLmen.
Ho ocoboe nonoxeHne 3T0ro opraHa AenaeT JaBaeMOe MM MpU BbIHECEHWUW MOCTAHOBINEHWI UCTONKOBaHWE
KOHCTUTYLIMOHHBIX HOPM MO CyLLLEeCTBY 06s3aTeNbHbIM 4115 BCEX MHbIX OPraHOB MPaBONPYMEHEHNS.

Bmecte ¢ TemM gaBHO M3BECTHO, YTO HE BCerga 3akoH SBMASIETCA MpaBoOM, a MpaBO He Bcerga
BblpaxaeTcs B hopme 3akoHa. B ycnoBusx ctabunbHOro passutms obuectsa 370 NPOTUBOPEYME He CTOMb
3aMEeTHO, KaK B Mepuoabl Takux rmyboKMx coumanbHblIX, 3KOHOMUYECKMX U NONUTMYECKUX NpeobpasoBaHum,
KoTopble nepexuaet Poccus. MNpu pelleHnm 4aHHOro KOHCTUTYLMOHHOMO Cnopa HEBO3MOXHO OCTaBaTbCH B
pamkax TpaauUMOHHBLIX HOPMAaTUBUCTCKUX MpeacTaBneHnin o ponu nucaHoro npasa. [locne asrycta 1991
roga CrioXurnacb KayeCTBEHHO WHas MONMUTMYECKas CUTyauus, pagukanbHO MEHSETCA XapakTep
9KOHOMMYECKMX OTHOLLEHWI, TPaHCHOPMUPYHOTCS BCe cchepbl OOLLECTBEHHON XN3HW, YTBEPXKOAETCA HOBOE
BELlEHNE PONM rocyAapcTBa U ero OyHKLUMI, CIIOBOM, MPOUCXOAAT (hOPMAaLMOHHbIE N3MEHEHWS, NO-PA3HOMY
OLEHMBaEMbIE Pa3fMYHbIMK COLMANbHO-NMONMUTUYECKUMU TPYMNUPOBKaMM U NapTUSIMU U NapriaMeHTCKUMMU
dpakumsamu.

Otnmun obcToaTenbcTBammn 0OyCroBrneHa MW3BECTHAsi MPOTUBOPEYMBOCTb TEKCTa OENCTBYHOLLEN
KoHcTuTyummn Poccuiickon ®egepauum n HenocrneaoBaTeribHOCTb psAa HOPMATUBHBIX aKTOB, COXPaHSIFOLLIMX
npexHee BWOEHME COUMANbHOM OpueHTauum obuwectBa NMOGO He B [OOIMKHOW Mepe OTpaXKaroLmx
noTpebHOCTM OOLLECTBEHHOIO pa3BUTUS HA COBPEMEHHOM 3Tane, 4YTo TpebyeT oT KoHcTtuTyumoHHoro Cyaa



onpeaeneHHON CMenocTu W HeopAMHapHOro noaxofa, O03upyeMblX, OAHako, caMon KoHcTuTyumen un
3akoHom o KoHctutyumoHHoM Cype Poccuiickon ®Pepepaummn. Ho npy aTom ecTb Kputepun, koTopbiM Cya
He MOXeT npeHebperaTb, - nMpaBa 4enoseka. /IMEHHO npaBa 4erioBeka W rpaxaaHuvHa SBNSATCA TeM
OCENKOM, Ha KOTOPOM [JOJMKHO BbIBEPATLCS Kak4oe NonoXxeHue nocrtaHoBneHust KoHctuTyumoHHoro Cyaa
no gaHHomy geny. MNMpuyeM cama NnpobreMa JormkHa paccMaTpmBaTbCs He MPUMEHUTENBHO K Byayllemy, a B
NpoeKuMmn Ha AeHb CerogHsILWHUIA. NpaBa YyenoBeka - He Jap rocygapCcTBa CBOUM rpaxaaHam, o6si3aHHbLIM 3a
3T0 emy abcConTHbIM  MOcfylwaHneM, a aTpubyTMBHOE CBOWCTBO BCSKOrO [4EMOKpaTU4eCcKu
OopraHM3oBaHHOro obLwiecTBa M camMoW NUYHOCTU. VIMEHHO npaBa 4YenoBeka oOnpedensitoT npegensi
rocygapcTBEHHOM BnacTW, 3a KOTopble OHa Mo KoHCTUTyuMmM He BhpaBe BTopratbcs 06e3  pucka
nepepoXxaeHnst B TotanutapHble (oopMbl OpraHnsaumm U AesTenbHOCTU 1 NOTepu KayecTBa NErmTMMHOCTMW.

Kpome Toro, Bonpoc o KOHCTUTYLUMOHHOCTU Yka3os [NpesuaeHTa, a Take KINCC n KM PCPCP - aT0
n Bonpoc o0 nosvumn KoHctuTyumoHHoro Cyga no npobrieMe COOTHOLUEHMSI BracTu WM rpaxaaHCKoro
obuwecTtBa. MmeHHo oT KoHcTuTyumoHHoro Cyaa B 3HaA4MTENbHOM Mepe 3aBUCUT, BO306r1afaeT Nv BHOBb
rocygapcTBEHHOE Hayano B opraHuMsauum coumyma Hap, OOLLEeCTBEeHHbIM NMOGOo MeXxay HMMMK COXpaHUTCS
paBHOBecUe, HeobxoaMmMoe AN AeMOoKpaTUYeCcKoro passutus obuecTsa. NMpobnema He cBOAMTCS NpK 3TOM
TONbKO K KOMMApPTUK, OHa MMeEeT obLuee Anst BCEro rpaxaaHckoro obLecTBa 3HavyeHue.

2. NonUTUYECKMIA N OPUONYECKUIA CMbICI NTIMKBUOALUN NOMUTUYECKNX NaPTUNA, UHLIX OOLLECTBEHHbIX
opraHusaumMin M MacCOBbIX AOBWXKEHWMN, WX 3anpeTa unuM npekpaweHus [eATenbHOCTUM 3akniyaeTcd B
YCTPaAHEHUM U3 KOHCTUTYLIMOHHOIO  MOMUTMYECKOrO  MPOCTPAHCTBA  @HTUKOHCTUTYLIMOHHBIX  CUI.
MonuTtuyecknii nnopannam He 6e3rpaHNYeH, OH oNMpaeTcs Ha KOHKPETHbIE PUONYECKNE OCHOBbLI, KOTOpLIE
onpenenstoT BHELIHWE paMKN AESATENbHOCTU NapTuii, OOLECTBEHHbIX OpraHn3auui, MacCoBbIX OBUKEHUI
rpaxgaH. naBHOe - B COMPSKEHUU LEenen MONMUTUYECKMX MapTUA C KOHCTUTYLMOHHbLIM cTpoeM. Llenn,
OCYLLECTBNEHNE KOTOPbIX HE TOXAECTBEHHO KOHCTUTYLMOHHOMY CTPOK, HEKOHCTUTYLIMOHHbI WUIn
@HTUKOHCTUTYLIMOHHbI, U MMEHHO BO WUMSA oxpaHbl KoHcTuTyumm OcHoBHOM 3akoH npegycmaTpuBaeT
BO3MOXHOCTb 3anpeTa (HegonyLeHnsa co3gaHus U OeATENbHOCTM) MONMUTUYECKUX NapTUA, OpraHu3aumn m
MacCCOBbIX ABWXEHMWI, KOTOPbIE NPEeCreaytoT Lefib HAaCUNbCTBEHHOMO U3MEHEHNSI KOHCTUTYLIMOHHOMO CTPOS U
LeNIOCTHOCTM rocydapcTBa, noapbiBa ero 6e30nacHOCTM, pasXuraHus CounanbHOW, HauMOHaNbHOW W
PENUTMO3HON PO3HMW.

KakoBbl MacwTabbl HapyweHuss KOHCTUTyuMM, KOTOpble MO3BONSAT caenatb BbIBOA4 O
HEKOHCTUTYLIMOHHOCTK nonutudeckon naptumn? Copepxkawiasica B crtatbe 7 KoHcTuTyumm Poccuinckon
depnepaumm bopmyna o Lenu napTum, Hannyme KOTopon AenaeT ee HEKOHCTUTYLIMOHHOW, CBUAETENbCTBYET
0 NpeaynpeanTerieHOM XapakKTepe MHCTUTYTa HeAoMnyLeHUs COo3haHust U OeATEeNbHOCTU MOSIMTUYECKON
naptum B Poccuiickon ®epepauun. [pudem 3anpeT BO3MOXEH, €CNMU UMEeTCs peanbHas yrposa
KOHCTUTYLIMOHHOMY CTPOIO rocygapcTrBa.

OcHoBaHMeM Ans 3anpeTta ABMsTCA HE OTAENbHbIE HAPYLUEHUSI KOHCTUTYLIMOHHBIX HOPM. TakoBble
B Crnyd4ae HeobXxoouMMOCTU BMEKYT YCTAHOBIIEHHYIO YrOMOBHbLIM, TPaXOaHCKMM, a4MWHUCTPATMBHBIM
3aKoHOAAaTEeNbCTBOM OTBETCTBEHHOCTb (PU3NYECKUX NNL,.

CnoBowm, peyb MaeT O HanuuMM Takux Lenen napTuu, OCYLLECTBIEHWE KOTOPbIX nuwano Obl ee
COMPSKEHHOCTU C  KOHCTUTYLIMOHHBbIM CTpoeM rocygapctea. CkasaHHOE Henb3s WCTOMKOBbIBATb Kak
OorpaHu4YeHue npanuCTUYEeCcKon gemokpaTum, cBobogbl NONUTUYECKON AEATENbHOCTW, B TOM 4ucrie no
peopMNpPOBaHNIO CaMOro KOHCTUTYLIMOHHOTO CTPOsi B COOTBETCTBMM C YCTaHOBIEHHbIMM KOHCTUTYUMEN
npoueaypamMm u B NpegyCMOTPEHHBIX et dhopmax.

MpenctaBnsercd, 4Tto nNpobrema KOHCTUTYLMOHHOCTM MOXET W [AOfKHa paccMaTpuBaTbCs He
TOSbKO C TOYKM 3PEHUS B3AMMOOTHOLLEHUA NapTUn ¢ APYrMMU Y4acTHUKaMM NOMMTUYECKOro npoLecca, HO U
C TOYKM 3PEHUS €€ BHYTPEHHEW OpraHu3auuu, OCHOBHbIX MPWHLMIMNOB OPraHM3auvoHHOrO MOCTPOEHUS Wt
yHKUMOHMpOBaHUA. OpgHako B 3TOM Cryyae pfns  3anpeta  MonMTUYEeCKOM MapTumM  HapylleHue
OEeMOKPaTUYECKNX MPUHLMIMOB OpraHmsaumMm u AeaTerlbHOCTM OOIMKHO HOCWUTb XapakKTep MNPUHLMMNMAanbHO
AHTMAEMOKPATUYECKOM MO3NLIMM, BbIpaXKaloLLIENC B OTKa3e Uy rpybomM HapyLueHun B LUIMPOKUX MacluTabax
npaB 4ernoBeka, BOCMPENATCTBOBAHUM (PYHKUMOHWPOBAHMIO B YCTAHOBMNEHHOM KOHCTUTyLMen nopsigke
rOCy0apCTBEHHbIX  MHCTUTYTOB, CYBEPEHHOCTM rocygapcTBeHHoOM Bractu wm np. [lpun  atom
aHTMAEMOKpaTUyeckass no3vuuss naptum  AofkHa OblTb  MOATBEPXKAEHA COBOKYMHOCTBIO  (DaKToB,
CBUAETENLCTBYIOLINX O peasnibHON yrpo3e KOHCTUTYLIMOHHOMY CTPO, 6e30MacHOCTM NMMYHOCTY, obecTBa u
rocygapcTBa CO CTOPOHbI TAaKOW NapTuw.

B wuvactm BTtopom ctatem 7 KoHctutyuum Poccuinckon degepaumm  YCTAHOBMEHO, YTO
HEKOHCTUTYLIMOHHbI NapTUK, OOLLECTBEHHbIE OpPraHM3aLMn WU MacCOBble [OBWXKEHUS, UMEOLME LEenbo
HaCUNbCTBEHHOE W3MEHEHWE KOHCTUTYLIMOHHOIO CTPOS M LEMNOCTHOCTU rocyfdapcTBa, MOAPbIB  ero
©e30nacHOCTU, pasXuraHme couunanbHOW, HaUMOHaNbHOW, PENUIMO3HON po3HN. Takum obpasoM, obbekTamm
KOHCTUTYLIMOHHOW OXpaHbl, @ MpyU HEOOXOAMMOCTM U 3awuTbl €O CTOpPOHbl KoHcTutyumoHHoro Cypa (um
OPYrX yNpaBOMOYEHHbIX Ha TO OPraHoOB) ABNATCA KOHCTUTYLIMOHHBIN cTpor Poccunckon ®epepaunn, ee
LEenoCTHOCTL M ©Oe3onacHoCTb, a Takke coumanbHOe, HauuoHarbHOe W permvrmo3Hoe cornacue.
CooTBeTCTBYIOLLME LENN B NAPTUNHBLIX AOKYMEHTAxX MOryT HE MPOBO3rnawaTbCcsa BooOLLEe, HO MIMEHHO K 9TUM
pesyrnibTataM B KOHEYHOM CYETE MOXET MPUBECTU AEATENBbHOCTb NApTUM, 0OLLECTBEHHON OpraHn3aLmn unm
MacCOBOro [BWXEHWsi, ecrim oHa He OyaeT npecedyeHa B nopsigke, YCTaHOBREHHOM KoHctutyumen u
3akoHamu. [OCTaTOuMHO HanuMyust XOTA Obl OOHOrO M3 yKasaHHbIX B cTatbe 7 KoHcTuTyuum Poccuiickon



depepaumm KpuTepUEB, YTOOLI COOTBETCTBYIOLLLEE 0ObeaMHEHME ObINO NPU3HAHO HEKOHCTUTYLIMOHHBIM.

UTo KkacaeTcsi HOPMaTUBHOIO COLEPXKAHWS MEPEYUCTIEHHbIX KaTeropuMn, TO HW AencTByoLLas
KoHcTuTyuma Poccuiickon denepauumn, HA OOKTPUHA HaLlero KOHCTUTYLIMOHHOro npasa, kotopasi B 60-70
rogbl Gbina 3aHATa M3yvyeHUeM MONUTUYECKON opraHu3aumm obuiectBa, a nocrne nNpuHATUS KoHCTUTYLMK
CCCP 1977 roga v KoHctutyumm PCOCP 1978 roga - nonmutMYeckon CUCTEMbl COBETCKOrO 06LLecTBa, He
0aloT ageKkBaTHOro OTBETA Ha BOMPOC O MOHATUM U COAEPXKaHUN KOHCTUTYLIMOHHOIO CTposl. ATO HeobxoamMmMo
caenatb KoHctutyumoHHomy Cyay, nbo Lenb HacunbCTBEHHOrO M3MEHEHUSI COBETCKOrO KOHCTUTYLIMOHHOIO
CTpOsi Ha3BaHa B YacTu BTopou ctatbu 7 KoHcTutyumm Poccuiickon ®efepaummn nepeon B YNCNeE KpUTepues
HEKOHCTUTYLMOHHOCTU NOMUTUYECKOW NapTuK, OBLLLECTBEHHOW OpraHn3aLmm U MacCOoBOIO OBUMXKEHUS.

Ha nocTaBneHHbIn BONPOC Hemnb3s AaTb OOHO3HA4YHOro oTBeTa, MO0 MOHATME KOHCTUTYLMOHHOrO
CTPOS MOXHO paccMaTtpuBaTb Kak C TOYKW 3PEHUsI ero COAepXKaTenbHOW XapaKTePUCTMKM, Tak U C TOYKM
3peHnst  OQOPMISIOLNX  €ro  KOHCTUTYLMOHHbLIX  MHCTUTYTOB. CoaepxaTenbHas  XapakTepucTuka
KOHCTUTYLIMOHHOIO CTPOS1 BKIOYaeT OeMOKpaTuio, NMpaBOBOE rocynapcTBo, denepaTtMBHOE roCy4apcTeo,
pecnybnukaHckyto doopmy npaBneHust. AToO OCHOBbI KOHCTUTYLIMOHHOIO cTposi Poccun, ToT byHAaMeHT, Ha
KOTOpoM 0asunpyloTcsl rocydapCTBeHHble M OOLeCTBEHHble MHCTUTYThl. OHM uMelT onpegenstollee
3Ha4YeHne AN KOHCTUTYLMOHHOTO U B LIeSTOM NPaBOBOro perynmpoBaHus BracTu, cyBepeHuTeTa u cBoboabl
TNINYHOCTMN.

MHCTUMTyuMoHanbHas xapakTepucTUKa KOHCTMTYLMOHHOIO CTPOsi BKMOYaeT HapodoBsracTtue,
OCHOBHble MpaBa, cBoboAbl U 00513aHHOCTU, pa3ferneHne BnacTen, a Takke deaepanbHble opraHbl, B TOM
yncne Coesa HapodHbix genyTtatos, BepxosHein CoseT, MpeangeHTa, MNMpaBuTenscTBo, KOHCTUTYLMOHHbIV
Cya, a Takke BCHO cUCTEMY NPaBoOCyaAMst U NPOKYPOPCKOro Haasopa Poccunckon ®epepauun.

M3 KoHcTuTyumMm cnegyeT, 4TO nobasi napTusi, opraHusauus U ABWKeHMe, UMerolme Lenbio
HaCUNbCTBEHHOE W3MEHEHWE KOHCTUTYLMOHHOIO CTPOS, HEKOHCTUTYLMOHHbLI. Peub uOeT MMEeHHO o
HacUNbCTBEHHOM U3MeHeHuW. CnegoBaTernbHO, ftobOble Npu3biBbl MMM TpeboBaHUS  U3MEHEHUS
KOHCTUTYLIMOHHOro cTposi Poccum B COOTBETCTBUM C yCTaHOBMEHHbIMM KoHCTUTyumer npouegypamu He
MOTyT MpU3HaBaTbCA HEKOHCTUTYLMOHHBbIMU; TaKOBbIMU SIBMSIIOTCA TONMbKO Te AelcTeust (Mnv nponaraHga
Takux AerCTBUI), KOTOPblE HOCAT aHTUKOHCTUTYLIMOHHbIN XapakTep U HECOBMECTUMbI C HEN.

CnegyeT npegocTtepeyb OT  W3MMWLWIHE LUIMPOKOTO TOMKOBAHMA W MNOHATUS Hacunus.  Kak
NpeacTaBnsaeTcs, pedyb AOMMKHA WATM HE O TMCUMXOMOTMYEeCKOM BO3AEWCTBUM MUIIM  SKOHOMUYECKOM U
NoNUTMYECKOM OaBrneHun (3abacToBKW, CTAYKM U Mp.), @ O HACUNILCTBEHHOM JIMLLEHUN KOHCTUTYLIMOHHbIX
OpraHoB 3aKOHOOATESIbHOW, WUCMOSTHUTENbHOM U cyaebHOM BnacTM BO3MOXHOCTM OCYLLECTBNATb CBOU
DYHKUMM 1 NOfTHOMOYMS. POPMbI TAKOrO BOCMPENSATCTBOBAHUSA MOTYT OblTh Pas3nunyHbl, HO AN NPU3HaHUS UX
AHTUKOHCTUTYLUMOHHBIMW ~ HEOBXOAMMO  pearnbHOE  MCMONb30BaHME  Hacunus  Oand  U3MeHeHusi
KOHCTUTYLIMOHHOTO cTpos Poccuiickon ®epepavmn.

CylecTBeHHOe 3Ha4YeHne Ans agekBaTHOro UCTOMNKOBaHMSA AAaHHOW KOHCTUTYLIMOHHOW HOPMbl UMeeT
3akoH Poccuinckon ®egepauum ot 9 oktabpa 1992 roga "O 3awmrte KOHCTUTYLMOHHBIX OpraHoB BriacTu B
Poccuiickon ®depepaumn”, ctatbss 1 koToporo rnacut: "HWKTO He BrpaBe npucBavMBaTb MOMTHOMOYUS
KOHCTUTYLIMOHHbLIX OpraHoB BNacTu, yCcTaHoBMNEHHble KoHCTUTyumen n 3akoHammn Poccuiickon ®egepaunm m
KoHcTuTyumMamm n 3akoHamu pecnybnuk B coctaBe Poccuiickon ®epepaumn. [NpuocTaHoBreHne wnm
npekpalieHve OeATenbHOCTM KOHCTUTYLMOHHBIX OpraHoB Briactu nubo cosgaHve CTPYKTyp BnacTu BHe
nopsiaka, npegycMoTpeHHoro KoHcTutyuuammn n 3akoHamm Poccunckon degepaumm n pecnybnuk B coctaBe
Poccuickonn  depepauun, sBRSIETCA  HE3aKOHHbIM, a OpraHbl, MpucBoMBLUIME cebe MOMHOMOYMS
KOHCTUTYLIMOHHBIX OpraHoB BnacTW, nognexat pocnycky BepxosHbeim CoBetom Poccuiickon degepaumm,
BepxoBHbiMn CoBeTamu pecnybnvMk B ee COCTaBe, KpaeBbiMK, obGnactHeiMM CoBeTamu HapOAHbIX
genytaTtoB, CoBeTamMn HapodHbIX AenyTaToB aBTOHOMHOM 0651acTu, aBTOHOMHbIX OKPYroB, ropogoB MockBbl
n Cankt-lNeTepbypra".

O1nm xe 3akoHom B YK PCOCP BHeceHbl M3BMEHEHMST U AOMOMHEHWS], B COOTBETCTBUN C KOTOPbIMU
NpU3HaHbl NPECTYMHbIMKU "NyGNUYHbIE NMPU3bIBbI K HACUIBCTBEHHBIM M3MEHEHUI0 KOHCTUTYLIMOHHOIO CTPOS
Unu 3axeBaTy BMacTW, a paBHO MacCOBOE pacrnpOCTpaHEeHMEe MaTepuarnos, cogepXawux Takve npuabiBbl”
(ctatbs 70), a Takke "HAaCUNbCTBEHHblE OENCTBUSA, HanpaBrieHHble Ha BOCMPENATCTBOBAHUE 3aKOHHOW
OEeATEeNbHOCTU KOHCTUTYLIMOHHBIX OpraHoB BnacTtun" (ctatbes 79.1).

Kpome Toro, cnegyer ewe pa3 obpatuTb BHMMaHue Ha TO, YTO B 4acTu BTOpOM cTatbun 7
KoHctutyumn Poccuiickon depepauum roBoputcs: "He [OMNycKalTCA co3daHve U AeAaTenbHocTb..." 370
03HayaeT, 4yTo B OCHOBHOM 3akoHe pedb MOEeT He ToNbko 06 OpraHM3aumoHHOM (CO34aHuE), HO U O
PYHKUMOHaNbHOM (OeATenbHOCTb) acnekte naptun. CnepoBaTenbHO, OOBLEKTOM UCCNedoBaHMS B
KoHcTtuTyumoHHom Cyae AomkHbl ObiTb HE TOMBbKO akTbl OpraHv3auum (yctas, nmporpamMmma u np.), HO u ee
OEeATENbHOCTb, TO, B KAKOW Mepe BbIPaXXEHHbIE B yYpPEAUTENbHbBIX aKTax LIenu NposiBASIOTCS B NPaKTUYeCKon
OEesATenbHOCTU MONMUTUYECKON NapTUM, O6LLECTBEHHON OpraHM3aLnn 1 MacCoBOIrO ABWKEHUS.

B cBA3n ¢ nocnegHMM 3aMedaHMem obpaTtMM BHUMAHME Ha elle OgHO 00CTOATENbCTBO, CBSA3AHHOE
C TOmnMKoBaHMEM popMyfbl O HedonmyweHuM "co3gaHuss UM AesaTenbHOCTU' napTuu, obLLecTBEHHOW
opraHu3aumMmM u maccoBoro AswkeHusi. Cowo3 "u" B [aHHOM cryvae sBNseTcs pasgenuTenbHbIM Uin
coeguHuUTENbHBIM? B nepBom criydyae Ansi Npy3HaHUS MapTMM HEKOHCTUTYLIMOHHOM [OCTaTOYHO TOSbKO
MPOBO3IMNALLIEHUS €10 B CBOMX aKTax HEKOHCTUTYLIMOHHBIX LieNiei, BO BTOPOM - Heobxogmmo, 4Tobbl napTus
He TOMbKO npecnedoBana  aHTUKOHCTUTYLMOHHbIE LEnu, HO W [dencTBOBana B COOTBETCTBYIOLLEM



HanpasneHun unu nobyxxaana 4eNCTBOBaTb B 3TOM HanpaBlieHNUN.

Vcxoasa ns rpaMmmaTyeckoro TonKoBaHWUS AHHON KOHCTUTYLIMOHHOW dhOpMyIbl 1 OBLLMX MPUHLMMOB
KoHcTtuTyummn Poccuiickon ®epgepauun, MOXHO yTBEPXKOATb, YTO ONA NPU3HAHWA NapTum, OOLLEeCTBEHHOMN
opraHu3aumm Unmn MaccoBOro ABWMKEHUS HEKOHCTUTYLIMOHHBIMM JOCTATOYHO MPOBO3rNALLIEHNS] UMW B CBOUX
yuypeauTernbHbiX akTax YykasaHHbIX Lenen, ocobeHHO ecnv obbeauHeHWe [OoCTaTOYHO MHOTrOYMCIEHHO,
CMMOYEHO W HanpaBneHO Ha aHTUKOHCTUTYLUMOHHOE [JencTBue, a obctoATenbcTtBa W hakThl
CBUAOETENLCTBYIOT, YTO Takoe pgencteve npousonget. lNpu 3TOM B KadecTBe [OKas3aTenbCTB HE MOryT
NPUHUMATLCSA JOKTPUHAIbHBLIE MOCHINIKA O PEBOSOLMM, CITOME Ui OTMUPaHUKM rocydapcTBa U np.

B kauyecTBe KpUTEPUS HEKOHCTUTYLIMOHHOCTM MONTMTUYECKON NapTuK, OOLLIECTBEHHOWM OpraHu3auumn n
MacCOBOIro ABWKEHUs1 YacTb BTopas ctatbu 7 KoHcTtuTyuumn Poccuiickon ®epepaumm, Kak Oblno oTMedeHo,
HasblBaeT Takke HanuMumMe Yy COOTBETCTBYIOLLEr0O OOBLEAWHEHWUS] UENW HACWUIIbCTBEHHOTO W3MEHEHMS
"LEenoCcTHOCTM coumanucTudeckoro rocygapctea”. KoHKpeTusmpys HacTtoslee MONoXeHue, YacTb TpeTbs
ctatbu 1 3akoHa Poccuiickon ®egepauumn "O GesonacHocTu" onepupyeT TEPMUHOM "TeppuTopuarnbHasi
LLenoCcTHOCTL".

VHbIMK cnoBamu, nog LEenoCTHOCTbI rocygapcTBa crnegyeT NoHMMaTb ero TeppuTopuarnbHyo
uenocTtHoctb. Ctano ObiTb, ANsi NPU3HaHWS MONMUTUYMECKOM MapTUM HEKOHCTUTYLMOHHOM Heobxoaumo
NMpoBO3rMalleHne B €e YYpeouTenbHbIX akTax Uenn HacUNbCTBEHHOTO OTTOPXEHUSI TeppuTOpum
rocygapcTea nmbo ee npakTuyeckasi nonuTuieckasl Unn UHas OesTenbHOCTb JOSKHA ObiTb HanpaeneHa Ha
HaCUINbCTBEHHOE OTTOPXKEHWE TEeppUTOPUM TFOoCydapcTBa WM AOMKHA WHULMUPOBATbL OEWCTBUS MO
HaCUNbCTBEHHOMY OTTOPXKEHMIO rocygapcTBeHHON Tepputopun. C 06 beKTUBHONM CTOPOHbLI 3Ta AeATENbHOCTb
MOXET TaKkKe BblpakaTbCs B CEnapaTUCTCKMX YCTPEeMITeHUsIX MOMUTUYECKOW MapTuM C UCMOSib30BaHMEM
HacuUnnst UNuU OesTenbHOCTW, HanpaBfeHHOW Ha noolwpeHne nMbo oka3aHue MOMOLLUM MHOCTPaHHOMY
rocygapcTBy WNU MeXxayHapoOHOW OpraHvM3aumm B HACUNbCTBEHHOM OTTOPXKEHUM 4YacTu TeppuTopum
Poccun.

CornacHo 4actun BTopon ctaTtbn 7 KoHcTutyuum Poccuiickon depepaumm nogpbie 6e3onacHoCTm
rocygapctea - OAMH W3 [MaBHbIX KPUTEPUMEB HEKOHCTUTYLIMOHHOCTM mobOoi MONMMTUYECKO napTuu,
0o6LlecTBeHHOM opraHM3aumm 1 maccoBoro aswxkeHusi. OaHako KOHCTUTYLMS He pacKpbiBaeT codepkaHue u
IOPUANYECKYIO NPUPOdY 3TOr0 MOHATUSA. OTO cAenaHo B TeKylem 3akoHO4aTenbCTBe, npexae BCero B
3akoHe Poccuiickon ®epepaumm ot 5 mapta 1992 roga "O 6e3onacHocTn". B 4acTHOCTKM, 4acTb TpeTbs
ctatb 1 HasBaHHOro 3akoHa OTHOCUT rOCyAapCTBO (Hapsdy C NMYHOCTBIO M OOLECTBOM) K OCHOBHbIM
obbektam B6e3onacHocTu. pu 3TOM, roBopsi O rocygapctee, 3akOH UMEeEeT B BUAY €ro KOHCTUTYLMOHHbIN
CTPOW, CyYBEpPEHUTET U TepputopuanbHylo UenocTHocTb. OOHOBPEMEHHO YCTaHaBMMBaeTCs, uTO
BesonacHoOCTb rocyaapcTBa - 3T0 COCTOSIHNE 3aLLMLLEHHOCTU XN3HEHHO BaXKHbIX MHTEPECOB rocyaapcraa ot
BHYTPEHHMX W BHELWIHWX Yrpo3 (4acTb nepBas ctateum 1). B cBoOw odepedb NOA KUBHEHHO BaXKHbIMU
WMHTEepecaMn NOHUMAETCS COBOKYMHOCTb NOTPeOHOCTEN, yOOBNETBOPEHNE KOTOPbIX HAageXHO obecnevmBaeT
CYLLLECTBOBaHME U BO3MOXHOCTM NPOrpeCcCUBHONO pa3BMTUS rocyaapctea (YacTb BTopad ctatbu 1).

Taknm obpasom, NoHATUE "noapbiB 6e3onacHOCTM rocygapcTea” HOCUMT 0600 Ao M Xapakrep u
BKITIOYAET HACUNbCTBEHHOE W3MEHEHWE KOHCTUTYLIMOHHOIO CTPOS WM TEppUTOpUanbHOW LENOCTHOCTU
rocygapcTea. B noHsitue 6e3onacHOCTM rocyaapcTBa ykasaHHbI 3akOH BKITHOYAET TaKKe ero CyBepeHuTeT.
OTmMeTum BMECTE C TeM, YTO YCTaHOBMEHHbIE B 3aKOHEe KpUTepuu Takke HedoCTaTOYHO OnpedeneHHbl, U
UMeHHO KOHCTUTYUMOHHBbIN Cyad npu3BaH MX KOHKPETU3NPOBaTb MPUMEHUTENBHO K paccMaTpuBaemMomy UM
Jeny o npoBepke KOHCTUTYLMOHHOCTM YKa3oB [pe3ngeHta Poccuiickon ®egepauum M KOHCTUTYLMOHHOCTH
KIMCC u KN PCPCP.

fcHo, ogHako, 4YTO MonuTUYeckast NapTusi, KOMb CKOPO OHA pPasBUBAETCA B KOHCTUTYLMOHHOM
NPOCTpPaHCTBe, HE AO0IMKHa CTaBUTb NOA yrpo3y 6e30macHOCTb rocygapcTBa - ero KOHCTUTYLMOHHBIA CTPOW,
CYyBEPEHUTET N TeppUTOpMArbHYK LeNOCTHOCTb. CaMo CyllecTBOBaHME NapTum U ee OesTEeNbHOCTb He
OOJMKHbI MOAPbIBaTh COCTOAHME 3aLLMULLIEHHOCTM XXM3HEHHO BaXKHbIX MHTEPECOB rocygapcTaa.

CamocTtoaTeneHoe MeCTO B psgy KpUTEPUEB HEKOHCTUTYLIMOHHOCTU MOMUTUYECKOW napTum,
00LLEeCTBEHHOM OpraHn3aumMmM M MacCOBOrO ABWMXXEHUST 3aHUMaeT "pasXuraHne coumnanbHOW, HauMoHanbHOM
U penurnosHon posHu". B cBA3M C 3TMM criegyeT npexae BCero npedoctepedb OT  CMeLleHUs
KOHCTUTYLIMOHHOIO W YrofIOBHO-NPAaBOBOIO acneKkToB 3TOW Npobrembl. YTonoBHOE NpaBo KacaeTcs ee Nnullb
B KOHTEKCTE YroflOBHOM OTBETCTBEHHOCTU (PMU3NYECKNX UL, 3@ KOHKPETHbIE AENCTBUS, KOTOPbIE MPU3HAKOTCH
3aKOHO4ATENbCTBOM MPECTYMHbLIMU U BNEKYT ycTaHoBneHHoe YK PCOCP HakasaHue.

KOHCTUTYLMOHHOE npaBo paccMmaTtpuBaeT 3Ty npobrnemMy B 3Ha4uTenbHO 6onee LIMPOKOM
couManbHOM MflaHe - B CMbICNE TOCYAapCTBEHHO-MPABOBOW OpraHu3aumMm B3avMOOTHOLLEHUA MeXOy
pasnuyHbIMK Kraccamn MU COUMAnbHbIMU CMOSIMU, HaUMAMWU U STHUYECKMMMU Tpynnamu, KOHGEeccusMu u
peEnUrmo3HbiMn obbeguHeHusaMu. N B 3ToM cmbicne KOHCTUTyLUMA B KayeCcTBe OCHOBbI COLMANbHbIX
OTHOLLUEHWI 3aKpennsieT couuManbHyl CONMUAAPHOCTb; MEXHaLMOHAamNbHbIX OTHOLUEHUA - HauMOHAmNbHOEe
paBHOMpaBMe, COTPYAHMYECTBO MEXAY HauUsIMUA U HApO4aMM, HaUMOHArbHbIA CYyBEPEHUTET; OTHOLLEHMWS K
pennrumn - BEpoTEPNUMOCTb, OTAENEHNE LIEPKBM OT rocyfapcTBa (CBETCKOEe rocy4apcTBOo), cBoOOAY KyrnbTOB
N paBHOE yyacTue rpaxgaH B OCYLLECTBIIEHUWN FOCYAapCTBEHHOW BAcTU U ynpaBieHUs HE3aBUCUMO OT
CBOEr0 OTHOLLEHUS K PEMNUMN U LIEPKBU.

TepMmuH "pasaxuranume", ecnn UcxoguTb M3 3TUMONOTMMM 3TOrO CIOBa, MpeanonaraeT akTUBHYH
OEeATENbHOCTb NAapTUN UMW €€ YNIEHOB, AENCTBYIOLLMX B COOTBETCTBMM C YYPEAUTENbHLIMU akTaMy napTum



WK MO ee MOPYYEHWUO, HampaBlEHHYID Ha OOCTWXKEHME COOTBETCTBYIOLLMX Uenen. OTa AeATenbHOCTb
MOXET Bblpa)kaTbC B popme armtauuu unu npornaraHgbl, MacCOBbIX MEpPOMnpUsTUN, BKIIOYAs MUTUHIU U
cobpaHusa, gemMoHcTpauun mn np. Ee uenb 3aknioyaetcs B BO3OY)XOEHWM KINACCOBOW HEHaBUCTU WU
HETEPMMMOCTK, MOAPbIBE LOBEPUS U YBaKEHUS K TOMW MMM MHOW HAUMOHANbHOCTW, OOKa3aTeNnbCTBe
NpPeBOCXOACTBA OL4HOW HauMW Hag LPYrol, BOCMUTAHUN HENPUSI3HU K HaLMOHanbHbIM 0OblbasM, ObITy K
obpa3sy XuM3HU U Np., a Takke B BO30YXOEHWM HEAOBEpUst U HEMPUS3HU K TOW UKW MHOW penurum u ee
CTOPOHHUKaM, YLLEMITEHNM 3aKOHHLIX MHTEPECOB M NpaB onpeaeneHHbIX KoHeccuii 1 rpynn BEPYHOLLKX.

Peub npu atom maeT He 06 oTAenbHbIX dhakTax, HAaCcKoMbKO Bbl 3HAYUTENBHBIMU OHM HU BbINK (3TK
OesiHUST MOryT Briedb YronoBHYH, agMUWHUCTPATUBHYIO, MpaXOaHCKYl0 OTBETCTBEHHOCTL), @ O MONUTUKE
napTum, O6LLECTBEHHOW OpraHM3auuM UM MacCOBOrO ABWXKEHMWS, ee OesATenbHOCTW, HanpaBfeHHON Ha
OOCTWXXEHNE MPOTUBOCTOSIHUS U pa3BUTME BHEMPaBOBbLIX (POPM M MeTOL4OB GopbObl Mexay Knaccamu u
coumanbHbIMKU CNosiMU 00LLLECTBA, HALUSIMU U STHUYECKMMM rpynnamMu, pasnmyHbIMU KOHeccusamu.

VHbIMK cnoBamMu, KOHCTaTauusi Hanuums B obuiecTBe KrnaccoBow 60pbObl unun yTBepxaeHue o
HeobXxoAMMOCTU Tak Ha3blBAEMOrO KMacCoBOro Moaxoda K OLEHKe U ODbSCHEHUIO SIBMEHUN coLManbHON
OENCTBUTENBbHOCTM HEe MOTYT KBanMULMPOBATLCH Kak pa3XuraHue couuanbHoM po3Hu. Peub naget He o6
abCTpaKkTHLIX MNPUHLMNAX COLManbHOM M HaUMOHanbHOM opraHusaumm obLliecTBa M B3aUMOOTHOLLEHUIA
rocygapctea M LEPKBM, LIEpKBen mexay coboi, a o nponaraHge Hacwunusi kak npuHuuna m cnocoba
OEVNCTBUS, HanpaBlieHHOro Ha pasXuraHue coumnarnibHOW, HaLMOHaNbHOW U PErMIMo3HOM PO3HU NMBOo Ha
HacUNbCTBEHHOE paspelleHMe  CYLLEeCTBYIOLWMX  COUMarnbHbIX, HaLMOHamNbHbIX WM PENUIMO3HBLIX
NpOTUBOPEYNIA.

3. TlepeyeHb  yctaHoBneHHbix  KoHcTuTyumen  Poccuitickon — ®egepauum  KpuTepures
KOHCTUTYLIMOHHOCTM MOMUTUYECKOW NapTuM, OOLLEeCTBEHHOW OpraHM3auum U MacCOBOrO [ABWXKEHWUs He
SABNSIETCA UcdepnblBaloWnm. 3akoHogaTernbHasi BnacTb codrla HeobXxoaMMbIM paclUMpUTb UX KPYr, Ykasas, B
YaCTHOCTM, YTO KOHCTUTYLMOHHOCTb OOLLEeCcTBEHHOro ob6beauHeHUs onpedensieTcas  He  TOMbKo
npecrnegyemMbiMn nm Lenamu, Ho n metogom pgencteuin. CornacHo 3akoHy CCCP "O6 o6LiecTBeHHbIX
06begmMHEeHNAxX" KOHCTUTYLIMOHHBIM NPU3HAETCS TONMbKO TaKoOW MEeTOoA OeATENbHOCTU, KOTOPbIN HE CBSI3aH C
HacunneMm, a cama [esiTeNnbHOCTb OCYLIECTBRsieTcs B popmax, He npoTtuBopevalimx KoHcTutyumm u
nencreywlollemy  3akoHogartenbctBy. CnegoBaTenbHO, HEKOHCTUTYLMOHHO  BCAKOE  OOLEeCTBEHHOEe
obbeauHeHne, He TOMbKO LEeNbld, HO W MEeToAOM [AEWCTBMA KOTOPOro SBMSAETCHA CBEpXeHue
KOHCTUTYLIMOHHOIO CTPOS.

CkasaHHOe He O3Ha4daeT 3aKoHOAATENbHOro 3aKPErnneHUs KOHCTUTYLIMOHHOIO CTPOS Kak HEKOEero
abcontoTa, HO nobasa ero TpaHchopmauus, TeppuTopuanbHble npeobpa3oBaHWsi, MW3MEHEHUS B
rocyaapCTBEHHO-MPaBOBOM MOHMMAaHWM FOCY4apCTBEHHOIO CyBEpPEHUTETA N hopMax ero KOHCTUTYLIMOHHOTO
3aKpenneHnss U np. OOSMKHbl OCYLLECTBNATLCS HEHACWUIbCTBEHHBIMU CpPeACTBAMM M B COOTBETCTBMM C
npeaycmMoTpeHHbIMM KOHCTUTYUMEN npouedypamMu.

HeKoHCTUTYUMOHHbIMK, cornacHo ctatbe 3 3akoHa CCCP "O6 obuiecTBeHHbIX 00beguHeHusx",
NPU3HAKTCA Takke Taknme obLLeCTBEHHble OObEANHEHMWS, KOTOPbIE LIENbIO NN METOAOM AENCTBUA UMEOT
nponaraHgy BOWHbI, HACUNUSA U KECTOKOCTU. HeckonbKo nHaye, YeM 3TO cAenaHo B 4acTu BTOpPOW ctatbh 7
KoHctuTyumm Poccuiickon ®enepauunn, gaHHbIn 3akoH TpebyeT HegonyCTUMOCTU pasKuraHnsi coumarnbHOWm,
HaLUNOHaNbHON N PENUIMO3HON PO3HU. Tak, B YacTn BTOpoM cTaTtbk 3 3aKkoHa roBOpUTCS O HEQOMYCTUMOCTH
co3fdaHus N OeATenbHOCTU OOLEeCTBEHHbIX OObeanHEeHU, UMEeKLWUX LUenbld UK MEeTOAOM OeNCTBUN
nponaraHgy pacoBOW PO3HW, @ TakkKe COBEPLUEHME WHBbIX YrOMOBHO Haka3yeMblX AesHun. B nocnegHem
crniydyae pedvb MAOET O TOM, YTO rpaxgaHaM rapaHTMpyeTcs npaBo Ha OO0beAMHEHWe NUWb B Uensx, He
3anpeLleHHbIX 3akoHoAaTenbCTBOM. [lpuyeM 3TM uenuM MOryT AOCTUraTbCd NUWb TakUMU MEeTO4aMMu,
KOTOpble He SBMASAITCA MPECTYNHbIMU WX HE BMAEKYT aAMWHUCTPATMBHYIO W WHYHO OPUANYECKYHO
OTBETCTBEHHOCTb.

Ocobo oroBapmBaeTcsa B Ha3BaHHOM 3akOHEe HedonyCTMMOCTb CO34aHusi OOLEeCTBEHHbIMU
00beaANHEHNSIMU BOOPY>KEHHbIX (DOPMUPOBaHMIA. Pedb nget o iopuanyeckom 3anpeTte Takux oobeguHeHun,
KOTOopble XOTsi Obl KOCBEHHO MpecrneaylT MNOMUTUYECKMEe LEenu  MOoCpeacTBOM  OpraHu3auun
BOEHM3NPOBAHHOIO Xapakrepa, npuyemM AaHHbIN 3anpeT MMeeT oblee 3Ha4YeHne ansi Bcex obLLEeCTBEHHbIX
00beaMHEeHUn BHe 3aBMCMMOCTI OT TOrO, pacnpoCTpaHSeTCs Ha HUX OaHHbIA 3akoH nnu Het. Kpome Toro, B
COOTBETCTBMM C 3aKkoHOM MpecnefyrTcd Cco3daHue M OeATenbHOCTb 06 EeCTBEHHbIX OObeaANHEHWN,
nocsiralolMx Ha 300pPOBbE M HPABCTBEHHOCTb HACENEHMs, MpaBa W OXpaHseMble 3aKOHOM WHTEepechl
rpaxagaH.

Mpn peweHun Bompoca O KPUTEPUSAX KOHCTUTYLIMOHHOCTM OOLLECTBEHHbIX OOBEAVMHEHWI HENb3s
abcTparMpoBaTtbCa WM OT MeXAyHapoOHbIXx 0b0s3aTtenbcTB Poccuickon depgepaunn, B 4acTHOCTU
npeaycMoTpeHHbIX MexayHapoaHoOW KOHBeHUUen o nukeuaaLmm scex opmM pacoBon AUCKpUMUHaUUKM oT 7
MapTa 1966 roga. Ee ctaths 4 ycTaHaBnvBaeT, YTO rocyJjapCcTBa-y4aCTHUKA KOHBEHLMN OCYXOat0T BCAKYHO
nponaraHgy v BCe OpraHum3auun, OCHOBAaHHbIE Ha MAESAX UINKN TEOPUsiX NMPEBOCXOACTBA OAHOW pachkl UMK
rpynnbl UL, ONpedeneHHoro LBeTa KOXU UM 3THNYECKOTO NMPOUCXOXOEHWS, MO0 NblTatowmecs onpaBaaT,
nMBOo NOOLLPSIOLLNE PACOBYH HEHABUCTb M OUCKPUMUHALUMIO B KakoW Obl TO HM ObINo dopme, 1 06a3ytoTca
NPUHATb HEMEANEHHbIE U NO3UTUBHbIE MEPbI, HAaNpPaBIiIEHHbIE HA UCKOPEHEHME BCAKOro noAcTpeKkaTenbcTBa
K TakoW OVUCKPUMMUHALUN UIN aKTOB AUCKPUMWHALMM, U C 3TOM LENbo "00bABMAIOT NPOTUBO3aKOHHLIMU U
3anpeLlarT opraHM3auun, a Takke opraHM3OBaHHYI0 U BCSKYHO APYryto nNponaraHaUCTCKYHO AesTeNbHOCTb,



KOTOpble MOOLLPSOT PacoBYH AUCKPUMUHALMIO U MOACTPEKAT K HEeW, WU NPU3HalT yyacTue B TaKux
opraHuM3auMsx Wnv B TakoW OeATenbHOCTU MPecTymnneHWeM, KapaeMbliM 3akoHOM" (MyHKT "B" cTatbu 4).
Vcxogsa 3 Toro, YTo NMOHATUE "pacoBasi QUCKPMMMHAUMS", UCMONb3yeMoe B KOHBEHLMK, O3Ha4vaeT "noboe
pasnuuve, UCKMNYeHne, orpaHnYeHne Unm nNpeanodyTeHne, OCHOBaHHOE Ha MpuU3HaKax pachl, LUBeTa KOXWu,
pPOOOBOr0, HaLMOHANbHOIO WNU  3THUYECKOrO MPOUCXOXAEHUS, WUMelLWMe Uenblo Win  crneacTtBueM
YHUYTOXEHNE NMOO0 ymaneHue Npu3HaHus, UCNoNb30BaHWsS! UMW OCYLLIECTBIEHNS Ha paBHbIX Havanax npae
YyenoBeka M OCHOBHbIX CBOOOZ B MONMUTUYECKOW, 3KOHOMUYECKOW, COLMANbHOW, KyNbTYPHOM U NOObIX
OpYyrnx obnacTtsax obLLECTBEHHOW XU3HK", BbIOENTMM TPU OCHOBHbLIX MOSIOXKEHUS, UMEIOLLNE CYLLECTBEHHOE
3Ha4YeHne A5l aAeKkBaTHOro paspeLleHus paccmatpuaeMoro KoHcTutyumoHHeiM Cyoom gena: Bo-nepBbiX,
00BbSABNEHNIO NMPOTMBO3AKOHHBLIMU M 3anpeLLeHNIO noanexar kak Bedyline COOTBETCTBYIOLLYHO nponaraHay
opraHu3aumu, Tak M opraHu3aumu, XOTsi M He Begyliue Takyl nponaraHgy wnum LesTenbHOCTb, HO
OCHOBaHHbIE Ha Maesix Unu Teopusix NMPEBOCXOACTBA OAHOWM packl NMMOO rpynnbl NUL, onpeaerieHHoro ueeTa
KOXXM WU 3THWYECKOTO MPOUCXOXKOEHWUSI; BO-BTOPbIX, y4acTMe B TakMX OpraHusauusix npusHaeTcs
NPecTynneHneM, KapaembiM 3aKOHOM; B-TPETbUX, KPUTEPMEM 3aKOHHOCTU OpraHu3auum sIBNsSieTcsl ee
OTHOLLEHME K MpaBaM 4enoBeka 0e3 pasnuums pacbl, LBeTa KOXW, HaLMOHAaNbHOrO WM 3THUYECKOrO
NMPOUCXOXAEHUSI.

4. KoHCTUTyumoHHbIn Cya He MOXeT cornacutbCsi C yTBepXAeHWeM MpenctaBuTens CTOPOHBI,
nsgaswen Ykasbl oT 23 u 25 aBrycta n 6 Hosibps 1991 roga, OTHOCUTENbHO OEWCTBYHOLLErO Ha MOMEHT
n3gaHusa STUX akToB xapaktepa lMonoxeHnss o 4oOpoBoOMbHbIX 0bLecTBax n nx cotsax oT 10 mona 1932
roga u Heobxo4UMOCTM ero pacnpocTpaHeHus Ha Bce obLecTBeHHble 00beanHeHus, Bknovas KMNCC n K
PCoCP.

HassaHHoe [lonoxeHune, kak u3BeCTHO, ObiNo hopmarnbHO OTMEHEHO NOCTaHOBEHMEM BepxoBHOro
Coseta Poccuiickon ®depepaumm ot 18 pekabps 1991 ropa. OpgHako u 6ykBa, u ayx [lonoxeHus
npotmeopeumnnu yxe Konctutyumumn CCCP 1936 roga n KoHctutyuun PCOCP 1937 roga, u ewwe ¢ koHua 50-x
rOAOB OHO MpPaKTUYEeCKNM He MPUMEHSINIOCh M Aaxe nepecTano BKM4YaTbCs B COOPHUKM OEeNCTBYHOLLMX
3aKoHodaTenbHbIX akToB. [lonbiTka peaHMMUpoOBaTb akT, KOTOpPbIA, BO3MOXHO, Haubonee sipko
CUMBONU3NPYET NOAABMEHME TPaXKAAHCKOro obLecTBa 1 ToTanbHbIA KOHTPONb rocyaapcTBa Hag nobbiMu
NPOSIBIIEHMAMM COUMArnbHOW aKTUBHOCTM rpaXgaH W UX accoumaumn, He MOXeT ObiTb nogaepxaHa
KoHcTuTyumoHHbiM  Cygom  Poccuinckon  depepauun,  KOTOPbIA  NPU3BaH  CNYXWUTb  rapaHTOM
OeMOoKpaTMYeCKoro pa3sntms obecTea, cBob6oabl 1 NpaB YeroBeka.

Crnepyet Takke ydnTbiBaTbh, YTO M B Mepuog cCBoero Aencteusi [lonoxkeHme pacnpocTpaHanoch
TONbKO Ha A0OpOBOSbHBIE 06LLECTBA N UX COIO3bl, @ HE HA BCE 0OOLLECTBEHHbLIE OObEAUHEHNS, B TOM YKUCIe
KMNCC, npodcotosbl, komcomon. Ho ecnu gaxe gonyctuTb, 4To NonoxeHne pacnpocTtpaHsinock Ha KICC,
TO U B 3TOM cny4vae [lpe3angeHT He BnNpaBe Ha €ro OCHOBaHMM CBOMM YKas3oOM pacnycTuTb B
aoMWHNCTPATMBHOM TOPSIAKE OpPraHuW3aLMOHHbIE CTPYKTYPbl MONMTMYECKOM NapTUM U MpekpaTuTb ee
[eaTenbHoCcTb, 6O cornacHo NyHkTy "6" ctatbn 22 [NonoxeHus nukeMgaums 4OOPOBONbLHOrO obLiecTBa
Morna ObITb npousBefeHa "Mo pacrnopsKEeHU0 opraHa, yTBepAMBLUEro ycTaB obuwecTtea”. Mexay Tem Hu
KoHctuTyums, Hu 3akoH Poccuiickon ®epepaumm "O lMpesngeHTte Poccuiickon degepaunn” He BoanaratoT
Ha [Mpe3angeHTa yTBEPXKAEHME YCTaBOB KakMX-NMOO obLLEeCTBEHHbIX 0b6beanHeHun. He npegycmaTpuBaloT
OHM 1 npaBa [lpe3ngeHTa NUKBMOMPOBATb B aOMWHUCTPATUBHOM Mopsidke Kakme-nnbo obLiecTBeHHble
obbeanHeHus.

Cornacve KoHctutyumoHHoro Cyga c Te3Mcom O [JencTBylowem xapaktepe [lonoxeHuss o
[o6poBOMbHbLIX obLecTBax M Mx cot3ax oT 10 mona 1932 roga MOXET pacueHMBaTbCSA Kak OTkas OT
KOHUenuMnm npaB 4ernoBeka, BornmnoweHHon B Aewcteyowen KoHctutyuum Poccuinckon Pepepaumm,
Heknapaumm npaB u cBobof 4YernoBeka M rpaxpgaHuHa oT 22 HoAbpsa 1991 roga v ApyrMx HOBEMLUMX
3aKkoHoaaTtenbHbIX akTax Poccuickon depepaumu.

W3 ckasaHHOro criegyet HeobxogmmocTb yveTa nonoxeHun 3akoHa CCCP ot 9 okts6psa 1990 roga
"O6 obLecTBeHHbIX 06begMHEHMAX" MPU BbIHECEHMU MOCTAHOBIIEHWS NO paccmaTpuBaeMomy geny, nbo
cornacHo ctatbe 4 3akoHa PCPCP ot 24 oktabpa 1990 roga "O perictBun aktoB opraHoB Coto3a CCP Ha
Tepputopun PCOPCP" "akTbl opraHoB CCCP, n3gaHHble 0O NPUHATUS HacTosawero 3akoHa, AeNCTBYIOT Ha
Tepputopun PCPCP, ecnn oHM He npuocTaHoBneHbl BepxoBHbiM CoBetom PCOCP unu CoseTtom
MwuHnctpos PCOCP".

3akoH CCCP "O06 o6uecTBeHHbIX 00beanHeHMsX" He Obin npuocTtaHoBneH BepxoBHbiM CoBeToM
Poccunckon ®epepaumm 1, cnegoBaTenbHO, B paccMaTtpuBaeMbii nepuod Obil ENCTBYHOLWMM aKTOM,
obsa3aTenbHbIM A5 UCTIONTHEHNS TOCY4APCTBEHHBIMU OpraHaMu, opraHamu OOLLEeCTBEHHbIX OpraHvM3auui,
WHBIMW OpPraHM3auusMn, Yy4YpexneHusaMu u npeanpustuamn, AOMHKHOCTHBIMM NuuaMm 1 rpaxgaHamm
Poccuiickon ®egepaunn.

He nmeeT NpuHUMNManbHOro 3Ha4YeHUs AN gokasaTenbCTBa NPOTMBOMOMOXHOIO Teanca M NyHKT 1
noctaHosneHusi BepxosHoro CoeBeta PCOPCP ot 18 pekabps 1991 roga, B KOTOPOM TOBOPUTCS:
"YcTaHoBUTb, 4TO 3akoHogaTtensctBo CCCP 006 oO6wWecTBeHHbIX 00beauHeHusx (B TOM 4ucne o
NONMUTUYECKNX MNapTusX, MpoddeccuoHarnbHbIX Coto3ax W apyrvx) npumensietca B PCOCP nocTonbky,
MOCKONIbKY OHO He npoTuBopeunT 3akoHopaTtensctey PCOCP wu  obuwenpusHaHHbIM  HOpMam
MeXayHapoAaHoro npaea”. Peyb B JaHHOM criydae MAeT O peructpaumm pecnyOrnmkaHCKMx oOLeCTBEHHbIX
obbeanHennin, mMexgy TeM kak KICC BbicTynana B kayecTBe OOLLECOH3HOrO OObeguHEHUS W



perMctpypoBanacb B COOTBETCTBUM C OOLLECOH3HLIM 3aKOHOOATENbCTBOM, OEMNCTBOBAaBLUMM Ha MOMEHT
n3gaHns npoBepsieMblX Ha NpegMeT KOHCTUTYLMOHHOCTU YKa3oB [NpesnaeHta Poccunckon ®enepauun.

5. OavH 13 OCHOBHbIX BOMPOCOB, CTOAWMX nepeqd KoHCcTUTyuMoHHbIM Cygoom npu npoBepke
KOHCTUTYLMOHHOCTM YkKasoB [MpeangeHTta Poccuiickon Pepepaumm ot 23 1 25 aBrycta u 6 Hosiops 1991
roga u KoHctuTyunoHHocT KINCC un KIM PCOCP: 6binv nu opraHusaummn, nmeHosasLlime cebsa KINCC un KI1
PCOCP, nonutmyeckumun naptuamm? WMMeHHO OT OTBeTa Ha Hero BO MHOIOM 3aBUCWUT MpU3HaHWe
paccMaTpvBaeMbiX YKa3oB M CaMuxX OpraHn3aLmin KOHCTUTYLIMOHHBIMU UITN HEKOHCTUTYLMOHHBIMMN.

Mpu aToM crnegyeT MUCXOOouTb U3 MPe3yMnumM KOHCTUTYLMOHHOCTU Kak akToB [pe3ngeHTa, Tak u
KMCC un KM PCPCP, coobpasHo 4emy pacnpegensietcss "O6pemsi [okasbiBaHuA" B KOHCTUTYLMOHHOM
CyO0MpPOon3BOACTBE M OLLEHMBAKTCS AOBOAbI CTOPOH M NpeacTaBfieHHble MMM JOKa3aTenbCTBa.

UpesBblyaiHO BaXXHO Takke MMETb B BMAY Crneayoliee: TOT UK MHOW akT nubo gpyron oObekT
NMPOBEPKM HA OCENKE KOHCTUTYLIMOHHOCTM MOXET OblTb MPU3HAH HEKOHCTUTYLMOHHBIM IWWb B Criy4yae
SIBHOrO ero npoTtueBopeuns pgencteyowen KoHnctutyuum Poccuiickon ®epepauun. Ho "o6bem" Takoro
NPOTUBOPEYNS MOXKET ObITb pasnunyeH.

Ecnu npumeHunTenbHo k Ykasam NMpe3ngeHTa 4OCTaTOYHO BbISICHUTL, YTO paccMaTtpuBaemMble Cyaom
HOPMaTUBHbIE aKTbl M34aHbl HeHadnexalwleln BnacTbld WM C MNPEBbILEHMEM €€ MOMHOMOYMIA, TO
NPUMEHUTENBHO K MNapTUsSM peyvb uWOeT O LUenn HaCUNbCTBEHHOrO W3MEHEHUs CyLLecTBYIOLEro
KOHCTUTYLIMOHHOIO CTPOSi M LIENIOCTHOCTU TrocyfapcTBa, MoapbiBe €ero 6e3onacHoCcTW, paskuraHuu
coLManbHOW, HauMOHaNbHOM W PENUIMO3HOM PO3HU, T.e. O pearnbHOM Yrpo3e OCHOBHLIM LEHHOCTSM
KOHCTUTYLIMOHHOIO CTpOS, BKIoYash AeMOoKpaTUYeckMe Hadana opraHmsauum obuiecTtsa, denepatMBHOE U
NnpaBoBOE rOCy4apCTBO, TEPPUTOPMANbHYIO LIeNOCTHOCTb rOCYAapcTBa U ero XXMU3HEHHO BaXKHble MHTEPECHI,
a Takke OCHOBHble Hayana coumanbHOM U HauMOHarbHOW OopraHu3auum obLuecTBa M OTHOLLUEHUMN MexXay
pasnuyHbIMU LepKkBaMu 1 rpynnammn BepyoLLmx.

B cBs13M C NocTaBneHHbIM BONPOCOM CrieqyeT OTMETUTb, YTO NMPaBO He 3HaEeT 3TanoHHOro obpasua
NONUTUYECKON MapPTWKM, MOMYyYMBLUETO HOPMATMBHO-NPABOBOE 3aKpernneHue, KOTOPbIA MOXHO Obino 6bl
ucnonb3oBaTb nNpu aHanuse obuwecteeHHon npupodbl KINCC n KN PCOCP. Bonee Toro, gaxe B coepe
MEXrocy4apCTBEHHbIX OTHOLUEHWIA TONbKO BblipabaTbiBalOTCsi HEKOTopble obLiMe Noaxodbl, KOTopble MoryT
NCMNoMb30BaTbCA B PasnuyHbIX rocydapCTBax C y4eTOM OCOBGEHHOCTEN MX CouMaribHOro M NonmUTUYECKOro
pasBuUTUS.

Tak, rocygapcrBa-ydacTHukn KoneHrareHckoro coBelaHnsi KoHdepeHuun no 4ernoBeveckoMy
namepernio CECE B npuHaTom nmn 29 mioHa 1990 roga OKYMEHTE "TOPXKECTBEHHO 3asBunun”, 4to "k umcny
3M1EMEHTOB CNpPaBeasIMBOCTU, KOTOPbIE CYLLECTBEHHO HEODXOANMBI AMS MOMHOMO BblPaXeHUss JOCTOMHCTBA,
NPUCYLLEro YesIoBEYECKON NIMYHOCTM, M PaBHbIX M HEOTHLEMIIEMbIX MpaB Bcex nogen” oTHocutcsa "deTkoe
pasgeneHne Mexagy rocyaapcTtBOM U MOMUTMYECKUMU MapTUSAMM; B YACTHOCTU, MONUTMYECKME MapTum He
OyoyT cnmBaTbCA C rocygapctBoM". Hapsigy ¢ 9TMM K 4MCny 3MEeMEeHTOB CrpaBedsIMBOCTU OTHECeHa
"0683aHHOCTL NpaBUTENLCTBA W TOCYAAPCTBEHHbIX BnacTten cobnogaTb KOHCTUTYLMIO U OENCTBOBATb
COBMECTMMbIM C 3aKOHOM 00pa3oM" 1 YCTAHOBMEHO, YTO "OeATenbHOCTbL NPaBUTENLCTBA U agMUHMUCTPaLM,
a Takke cygebHbIX OpraHOB OCYLLECTBMASIETCA B COOTBETCTBUM C CUCTEMOM, YCTAHOBMEHHOW 3aKOHOM.
YBa)keHne Takon cUcTeMbl JOMKHO ObITb obecnevyeHo".

Ctano ObiTb, peyb MOET B AaHHOM cryvae npexae Bcero ob obs3arenbCcrBax rocyaapcrB-
yyactHmkoB CBCE, a He 06 00653aHHOCTAX CyOBLEKTOB HaUMOHANbHOrO MpaBa, BKMYas MNONUTUYECKME
naptun. [ocygapctBo o06s513aHO bopmMupoBaThb TakMe YCMNoBud, KoTopble obecnedmBann 6bl YeTkoe
pasgerneHne Mexay rocygapCrBom v nonuvtuyecknmn naptuammn. O6a3aHHOCTbL rocyaapcTBa He CBOAUTCS K
MPUHATMIO pPa30BOr0 akta WCMOMHUTENbHOW wWNW cydebHOW BRacTW, a 3akmyaeTcsa B CO34aHum
3aKoHodaTeNbHOW BNacTbld TakoW CUCTEMbI, KOTOpas WCKMAYaeT CrMSHWE MNOMUTUYECKUX MapTui ¢
rocygapcTBOM.

M3 cKkasaHHOro MpUMEHWUTENbHO K Halwen cTpaHe cnegyeTr 06s3aHHOoCTeb Cbhesga HapogHbIX
genyTtatoB, BepxosHoro Coseta Poccuiickon ®egepauum yCTaHOBUTDL B NPUHATOM MU 3aKOHE UIN 3aKOHaX
COOTBETCTBYIOLLME FAapaHTUK OT CIIUAHUS NONUTUYECKUX NMAPTUA C TOCYJapCTBOM U ONpPeaerniMTb KOHKPETHbIE
IopyanyecKkMe NocneacTevs NPU3HaHWS NONMUTUYECKON NapTuM, OOLLECTBEHHOW OpraHvM3aunn U MacCcoBOro
OBWKEHNST CAMBLLUMMUCS C rOCYyAapCTBOM, MOPSAOK peanv3aunm npegyCMOTPEHHbIX 3TUM 3aKOHOM Mep, Kpyr
WCMNOMHUTENEN, UX NMOMHOMOYMS U Np. YTO XXe KacaeTcs UCMOMHUTENBHOW U cyaebHowm BnacTen, OHU MOryT
OEeNCcTBOBaTb TONbKO Ha OCHOBAHWM TAKOrO 3aKOHAa M B YCTAHOBIIEHHbBIX M Npeaenax.

HeT comHeHuss B Tom, 4yTo KomnapTms uaHadanbHO 3aHMMana ocoboe MeCTO B MONUTUYECKOW
cucteme obllecTBa, cnoxusliencss nocrne oktabpsa 1917 roga. B.W. JleHuH, nogdvepkuBasi, 41O "BCS
topyandeckas M gaktnyeckas KoHCTUTyumss CoBeTCKOM pecnybnukM CTpouTCA Ha TOM, YTO napTus Bce
ncnpaBnseT, Ha3Ha4yaeT N CTPOUT MO OAHOMY NMPUHLMNY...", Aan BaXXHENLLYH Ka4eCTBEHHYH XapaKTePUCTUKY
napTum "HOBOro Tuna", npuweaLwen K BNacTM U B Nivue NapTUAHOIO pyKOBOACTBa OT MMEHU MPONieTapCKmxX
CrNOEB HacCerneHns OCYLLECTBMSABLUEN CBOK AMKTATYPY Kak "HMYEM HE OrPaHUYEHHYI, HUKAKUMU 3aKOHaMW,
HUKaKMMK abCoNTHO NpaBUNaMmn He CTECHEHHYIO, HEMOCPEACTBEHHO HA HAacKIMe OnMparoLLyroCs BracTb".

Bnocneacteumn npeanpuHMManmcb NonbiTKM AeMOKpaTManpoBatb KoMMmyHmcTMdeckyto naptmio. OHa
3BOSIOLMOHMPOBAna MnoA BO34EWCTBUMEM OOLLECTBEHHBIX MPOLECCOB, HEPEAKO CamMa WX MHUUMMpOBana.
OfgHako 9T M3MEHEHUsT He 3aTparuBanu camblX (yHOAMEHTANbHbIX OCHOB OPraHM3auMOHHOW U
nonuTu4eckon aesTtenbHocTn naptuu. OHa ocTaBanacb napTuen "aBaHrapgHow", BbicTynana 3femMeHTOM



couManbHOM CTPYKTYpbl OOLecTBa He TOMbKO B MOMUTUYECKOW HafCTPoWKe, HO U B camom Oasuce, Obina
CBOeOOpa3HbIM 3KOHOMMYECKUM 0OpasoBaHUEM, MOCKOMbKY B JIMLE CBOUX OPraHoOB HEMOCPEACTBEHHO
OCYLLECTBNSANA PYKOBOACTBO 3KOHOMMKOW CTpaHbl HA BCEX dTanax ee NocneokTsadpbckoro pas3sutus. U B
3TOM CMbICIiEe MPOMheccuoHanbHbIM annapaTt napTuM, OTAENEHHbIN OT OOMbLUMHCTBA KOMMYHMWUCTOB, Obin
31EMEHTOM rocyJapCTBEHHOIO MeXaHn3Ma.

MHaue rosops, Komnaptus ¢ MOMeHTa 3aBoeBaHus eto Briacti obnagana ABONCTBEHHOW NPUPOLOINA:
Oyay4M BOMMOLEHMEM OOLLECTBEHHbIX Hayasn, OHa B IMLUEe CBOMX PYKOBOASILLMX OpPraHoB npeacTaensna
napannenbHyl0 ToCyAapCTBEHHbIM OpraHaM CTPYKTypy Bractu, Kotopasi obcnyxuBanacb opraHamu
rocygapCTBEHHON BracTu M yNpaBrieHusl, a Takke opraHamu NpaBoCyaus M MPOKYPOPCKOro Hagsopa v B
CBOI ouyepenpb obcnyxunsana ux.

B3avMHas uWHTerpauus rocygapctBa W NapTMM OCYLLECTBNSANacb Ha YPOBHE MNapTUAHOIO W
rocygapCcTBEHHOro pyKoBOACTBA, pearnbHas BnacTb NpuHagnexana u ocylecTBnsnacb He BCeV NapTuen, a
Y3KMM KPYrom €€ YJfIeHOB, BXOASLIMX B COCTaB PYKOBOACTBA M 0OCNyXMBaBLUMXCS Pa3BETBIEHHbLIM
annapaToM napTtuu. B.W. JleHuH B cBsI3n ¢ STMM nwucan Bckope nocne oktabpsa 1917 ropga: "MapTtuen
pykoBoauT... LIK n3 19 yenosek... BeixoauTt, crnegoBatenbHO, HacToswas "onurapxus..." H1 ognH BaxHbIN
NOMUTUYECKUA BOMPOC HE PeLLaeTCsl HA OAHMM roCy4apCTBEHHbIM yYpeXaeHNeM B Hallen pecnybnuke 6e3
pykoBoasAwmx ykasanun LIK naptum! TakoB oOwuii MexaHu3M MponeTapckoi rocyaapCTBEHHOW BracTw,
paccmaTpuBaeMblin "CBEpXY" C TOYKM 3PEHUsI NPaKTUKN OCYLLECTBREeHUs AukTatypbl...". B KoHCTUTyumm
PC®PCP 1918 roga KomnapTtusi He ynommHanacb, HO oHa Gbinia aneMeHToM hakTUYeCKOM KOHCTUTYLUK, OHa
haKkTU4eckn MpUcyTCTBOBana BO BCEX FOCYAAPCTBEHHbLIX M OOLLECTBEHHbIX MHCTUTYTax W urpana B HuX
BEAYLLYHO POsib.

dopmbl rocyaapCTBEHHO-MPABOBOIO PerynmpoBaHus ponu n mecta KoOMMyHUCTMYECKOW NapTum He
OCTaBanucb, O4HaKO, HEM3MEHHbLIMW Ha nocneayLwmx atanax ee passutud. K 1936 rogy naptus B nonHown
Mepe ohopMmunacb B Ka4eCTBE OpraHuM3yoLLLero 3seHa 0bLLEeCTBEHHOro 1 rocygapctaeeHHoro ctposs CCCP,
OCHOBaHHOI0O Ha peXmnme fIMYHOM BRacTh, HEMOAKOHTPONbHOM Hapody U M3bpaHHbIM UM KOHCTUTYLMOHHBIM
opraHam, akTU4YecKoW yaypnauum peanbHOM BracTy Y3KMM CIIOEM BbICLLEN MapTUAHO-FOCY4apCTBEHHOM
HOMeEHKNaTypbl U BCECUNUM annapaTa napTum Hag BblOOPHLIMM OpraHamMu HapOA4HOro NpeacTaBUTENBLCTBA U
camow napTuen.

AQekBaTHbIM OTpaXeHMEM COLMarnbHO-MOMUTUYECKON LEWCTBUTENbHOCTU SBUNKUCL cTaTtba 126
KoHctuTtyumm CCCP 1936 roga u cootBetcTBytowas cratbss KoHctutyumm PCOCP 1937 roga, koTopble
kBanuduumpoBann KOMMYHMCTMYECKYIO MApTUIO Kak "MepefoBon OTpsg Tpyaswuxcs B ux Gopbbe 3a
NOCTPOEHME KOMMYHUCTUYECKOro obliecTBa" M "pykoBoasuiee s4p0 BCEX OpraHmMsauui TPYASALWMXCS, Kak
00LLECTBEHHBIX, TaK M rOCYAapPCTBEHHbIX".

B KoHctutyumm CCCP 1977 roga n KoHctutyumn PCOCP 1978 roga mecto KoMMyHUCTMYECKOM
napTum B MOMUTUYECKOW cucTeme obLiecTBa M ee pofb B COLMANbHO-3KOHOMUYECKOW, MONUTUYECKON WU
OYyXOBHON cdhepax obLLEeCTBEHHOW XM3HM TpakToBanucb MHade. B ctatbe 6 KoHctutyuum CCCP npexage
BCero ObIO 3akpenneHo peanbHoe nonoxeHne KIMCC B nonutmyeckon cucteme: "PykoBoasiien wu
HanpaensaloLWEN CUNON COBETCKOro obLiecTsa, S4POM €ro MofMTUYECKOW CUCTEMbI, FOCYAAPCTBEHHbIX U
o0LLecTBeHHbIX opraHmnsaumn aensetcsa KommyHuctnyeckasa naptuna Cosetckoro Coto3a". B wactu BTopomn
OaHHOM CTaTbW 3aKpennsaAnmucb OCHOBHbIE HarnpaBreHWss NapTMNHOrO PYyKOBOACTBA, OXBaTbiBaBLUErO BCe
cepbl XM3HN obwecTBa: "BoopykeHHast MapKCUCTCKO-NTIEHMHCKUM ydeHneM, KoMMyHUcTudeckas napTtus
onpeaensieT reHeparnbHyl0 NEepCrnekTMBy pasBUTMS OOLLECTBA, NMUHWIO BHYTPEHHEW WM BHELUHEW MOSNTUTUKK
CCCP, pykoBOAWT BENUKOW CO3MAATENBbHON OEATENbHOCTBIO COBETCKOrO Hapoda, npvaaeT niaHOMEPHbIN,
Hay4HO 0O0OCHOBaHHbIN xapaktep ero 6opbbe 3a nobegy KoMmyHusma".

HakoHel, B yacTu TpeTben ctatbn 6 OCHOBHOro 3akoHa MpoBO3rnallanock, YTo "Bce napTuiHbie
opraHm3aumm gencteyloT B pamkax KoHctutyumm CCCP". PackpbiBad copepaHue 3TOro MOSOXEHMs,
aBTopbl MNMonuTtuko-npasoBoro kommeHTapus KoHctutyummn CCCP, NOAroToBrEHHOro CnycTa HECKOMbKO NneT
nocne nNpuHATUA KoHcTuTyummn, nucanu: "MonoxeHns 4actu TpeTben cTaTbM 6 03Ha4yalT, YTO NapTUNHbIE
opraHu3auuu, BO-NMEPBbIX, HE MNOOMEHSAT TOCYAapCTBEHHbIE OpraHbl, BO-BTOPbIX, HE HapywawT
KOHCTUTYLMIO 1 NPUHMMAaeMble HA €€ OCHOBE 3aKOHOAaTenbHble akTbl. LieHTpanbHble napTuiHbIE OpraHbl
MOTYT, KOHEYHO, MpU3HaTb HEOOXOAMMBIM BHECTU M3MEHEHMS U OOMOMHEHUA B 3aKOHOOATENbCTBO M AaTb
COOTBETCTBYIHOLLME YCTAHOBKM Ha 3TOT CYeT, agpecoBaHHble pdenytatam BepxoBHeix CoBeToB -
KOMMYHUCTaM, KOMMYHUCTaM - PabOTHWKaM BbICLUMX FOCYAapCTBEHHbIX OPraHOB, HO, MOKa 3aKOH He
M3MEHEH W He OTMEHEH, eMy [OfKHbl crnefoBatb BCe MNapTUMHbIE opraHu3aumu.  [MpuHuUmn
COLManNUCTUYECKOM  3aKOHHOCTW, CriefoBaTeNibHO, B MOSMIHOW  Mepe  pachnpocTpaHseTcs U Ha
KoMMyHUCTHYecKyto napTuio”.

OpHako 3TM MOMUTUKO-NMPaBOBLIE AEKnapaunyv He MEHSNU CyllecTBa Aena, 3akrvaBLUerocsa B
rnybGoKON NMHTErpMpoBaHHOCTM pykoBoasLmnx opraHoB KINCC, ocobeHHO BbICLLErO 3LIENOoHa, a Takke YacTu
nnaTHOro NapTUUHOrO annapata B CUCTEMY OpraHu3auuv rocygapCTBEHHOW BnacTu u ynpasneHus. bonee
TOro, OHM (QaKTUYECKN COCTaBIIANIM YacTb STOW CUCTEMbI U 3aHUMMANU B HEW AOMUHUPYIOLLLEE MOSTOXKEHME.
OcHoBaHus Onsa Takoro BbiBOAA AaloT u3yyeHHble KoHCTUTyuMoHHbIM Cyoom LOKYMEHTbl U MaTtepwuansl,
3aKIMOYEHNsT AKCMIEPTOB M CBUAETENbCKME NOKA3aHUS.

Cwutyaums pagukaneHoO He namenunack 1 nocne 14 mapta 1990 roga, korga us KoHctutyumm CCCP,
a 3ateM n n3 KoHctutyuum PCPCP 6binm nabsatsl nonoxeHns o KMNCC kak pykoBogsLLen U HanpaBnsaLLemn



cure coBeTcKoro obuiectBa, siApe €ro MONUTUYECKOW CUCTEMbI, FOCYOApCTBEHHbIX W OOLLECTBEHHbIX
opraHusaumin. KoMMyHuUCTMYeckass napTusi, MNPOLOIIKaBLUAA COXPaHATb CIOXMBLUMECS B MPOLUSIOM
OpraHM3aUMOHHbIE OCHOBbI C XapaKTePHbIMU Afsl HEe CEeKPEeTHOCTbIO paboThl M NOMHOBMACTUEM arnnapara
(6topo 1 ero WTATHLIA COCTaB) MO OTHOLUEHWIO K PSAAOBBLIM YrleHaM, UHOPMPOBAHWEM OEWCTBUTENbHOIO
CaMOyrnpaBrieHUsi, COXpaHsiria cnocobHOCTb reHepMpoBaTh aBTOPUTAPU3M.

OTo TpebyeT oT KoHcTutyumoHHoro Cyaa, ¢ OAHOW CTOPOHbI, OTKasa OT OTOXOECTBIIEHUS NapTK B
LefloM N ee OpraHoB M MX annapaToB, MOCKOIIbKY OHO CMOCOOHO CYLLECTBEHHO MCKa3WTb OENACTBUTENbHYIO
porb, KOTOPYK NapTusi urpana B MNpexHewn nonuvtuyeckon cucreme. MHOrOMUIIMOHHAs Macca psifoBbIX
KOMMYHWCTOB, PaBHO Kak 1 GOMbLUMHCTBO BbIOOPHbLIX YNTIEHOB PYKOBOASLLMX OpraHoB - AeneraTbl NapTUAHbIX
cbe3foB, uneHbl LIK, obkoMoB, paikoMoOB, ObinM NuEHbl BO3MOXHOCTW OKasblBaTb CKONbKO-HNOYOb
peanbHOe BO3OEWNCTBME Ha LeATeNnbHOCTb MapTuvM M ee annaparta. C gpyron ctopoHbl. Cyn He MoxeT
WUrHOPMPOBaTb XapaKTep paHee CyLEeCTBOBABLUMX [OCYAAPCTBEHHbIX WMHCTUTYTOB. KOHCTUTYLMOHHOE
rocygapctBo He TOXAECTBEHHO T[OCYLapCTBY, WMEILWEMY KOHCTUTYyUMiO. [ns  KOHCTUTYLMOHHOro
rocygapcTBa XxapaKkTepHhbl [Be rnaBHble 0COGEHHOCTU: HAapOoA4oBNacTue, y4acTne Hapoda HenocpeacTBEHHO,
nyTem pedpepengyma n B Apyrmx dopmax, Unm onocpenoBaHHO, Yepe3 u3bpaHHbIX UM npeacTaBuTenen, B
3aKOHOAATENbLCTBE M KOHTPONE 3a €ero WCMOSHEHWEM; OrpaHudeHue roCcyLapCTBEHHOW BracTu, mepa
KOTOPOro YyCTaHaBnMBaETCs1 3aKpenneHHbIMM B KOHCTUTYUMM MpaBamMu M cBobGogamMu 4enoBeka U
rpaxkgaHuHa.

Ewe HepmaBHO B topucnpygeHuun Obinv LUMPOKO pacnpoCTpaHeHbl MPeACcTaBneHnst 0 TOM, 4TO
KOHCTUTYLMsi cama no cebe siBNsieTcs JOCTaTOYHOW rapaHTUen AeMOKpaTU4eckoro passutus obLiecTsa u
cBoboa v npaB Yernoseka. Mexay TeM AedCTBUTENbHAsi rapaHTUsi MUCAHOM KOHCTUTYLIMM U 3aKpenneHHbIX
€l0 MHCTUTYTOB KOHCTUTYLIMOHHOIO rocydapCTBa 3akfiovyaeTcss B TaKOWM opraHvMsauum couuyma, KoTopas
Morna 6bl NPOTUBOCTOATb BCAKAM MOKYLUEHWSM Ha 3awmiaemMblil OCHOBHBbIM 3aKOHOM KOHCTUTYLIMOHHBIN
cTpon.

Peub ngeTt o Takon opraHusaumm rocygapCTBEHHbIX U OBLLECTBEHHbLIX MHCTUTYTOB COBCTBEHHOCTH,
couManbHbIX OTHOLUEHWI, KOTOpble OOBLEKTUBHO CRYXWUNWN Obl YTBEPXKOEHWIO U PasBUTUIO OEeMOKpaTUW.
VIMEHHO Tenepb, B YCMOBUSX KOHCTUTYLIMOHHOM pedopMbl, CKragblBaeTcsl MOHUMaHWe OCHOBHbIX Havarn
KOHCTUTYLIMOHHOrO CTPOSl, BKIOYalLWMX HapodoBracTue Kak OCHOBY rocygapcTsa, denepanusm,
rocy0apCTBEHHbIN CyBepeHuTeT, npasBa WM cBoboabl YernoBeka W rpaxgaHuHa Kak BbICLUYH LEHHOCTb,
BEPXOBEHCTBO MNpaBa, MOMUTUYECKUA NopanuaMm, pasgeneHue Bnactel, MHoroobpasune ¢opm
3KOHOMMYECKOW OeATENbHOCTHU, NOSTHOKPOBHOE y4acTne Poccun B MMpoBoM coobLuecTtse.

OpHako u3 atoro He criegyeTt "HEKOHCTUTYLMOHHOCTL" paHee agewncTtBoBaBwunx B CCCP n PCOCP
KOHCTUTYLIMIA U 3aKpenneHHbIX UMW rocygapCTBEHHbIX MHCTUTYTOB. [peAcTaBneHns CerogHsAWHero gHa He
MOTyT PacnpoCTPaHATbCA Ha COObITUS Gonee unu MeHee OTAANEHHOro MpOLWoro U OUeHMBaTbCs MO
CyLlecTBYOLMM B HacTosillee Bpemsi cranHgapTam. Kpome Toro, KoHctutyumoHHbin Cyn  cBsizaH
HEKOTOpPbIMU (POPManbHO-IOPUONYECKUMU OFPaHUYEHUSMM, KOTOPbIE HE MOryT WFHOPUPOBAaTbCA UM Mpu
paspeLLeHnn 4aHHOro KOHCTUTYLIMOHHOIO cnopa.

B yacTHoCcTK, Aake Npy cCaMOM KPUTUYECKOM OTHOLLEHMU K 3akpennieHHomy B KoHctutyumm CCCP
1977 roga n KoHctutyuumn PCOCP 1978 roga nonoxeHnio o KINCC kak pykoBoAsiLLen U HanpaBnsoLlen
cune coseTckoro obuiectBa, SApe rocyaapCTBEHHbIX W OBOLLECTBEHHbIX OpraHu3auun, TpygHO CTaBUTb
BOMpPOC O HEKOHCTUTYLMOHHOCTN KIMCC paHee Toro nepmoga, korga n3 TeKCTOB KOHCTUTYLMI Obinn U3bsThbI
cooTBeTCTBYyOLWME nonoxeHus. Hanpotue, umeHHo OcHoBHou 3akoH npegycmatpusan npucytcteme KINCC
BO BCEX FOCYAApPCTBEHHbIX M OBLLECTBEHHBIX CTPYKTypax B KayeCTBE HEKoen MOCTOSHHO OEWCTBYOLLEN B
MOMUTUYECKON CUCTEME [OMMHaAHTbI, C KOTOPOM [JOfkHa Obina conparaTeCs AeATenbHOCTb  BCEX
rocygapCTBEHHbIX M OOLLECTBEHHbIX WHCTUTYTOB. [MO3TOMY peyb MOXET BECTUCb O TOM, B KakoW Mepe
OpraHM3auMOHHbIE U PYHKLIMOHAmNbHbIE acnekTbl AeATeNbHOCTM NapTuM yKnaabiBanuch B CyLLEeCTBOBaBLUME
KOHCTUTYLIMOHHBbIE NapamMeTpbl.

VHaye roBopsi, HE3aBUCUMO OT BO3MOXHbIX COUMAmnbHbIX W MOMUTUYECKMX OLEHOK Ha MOMEHT
n3gaHmsa paccmatpuBaemblx KoHcTuTyumoHHbiM Cygom  YkasoB [lpesvpgeHta KMNCC u Kl PCOCP
BbICTyNnanu B KayecTBe nNonutudeckmx naptuin. OHM COOTBETCTBOBANM TeM (QOpPManbHO-OPUONYECKNM
KpuTepusm, koTopble 6binn yctaHoBneHbl 3akoHom CCCP "O6 obuiecTBeHHbIX 06beanHeHnsx". IMeHHO r3
atoro ucxoaun u lNpeangeHt Poccuickon degepaunn, usgaead, B YacTHOCTKM, Ykas oT 23 aBrycta 1991
roga. lNpuyem Ycrtae KIMCC 6bin 3aperMcTpyMpoBaH B YCTAHOBIEHHOM MOpsSiAKe, XOTs MpuM 3TOM, Kak
JokasaHo B Cyge, Obinu cobnogeHbl He Bce Tpebyemble ynomsiHyTbiM 3akoHom ycnosusd, a Kl PCOCP
roTOBMIach K permcTpauum CBOEro y4peanTenbHOro akra.

Pasymeetcs, KINCC n Kl PCOCP, kak oTMevanocb, B YKasaHHbIA Mepuog 3HauYUTerbHO He
COOTBETCTBOBanNM NpuHATLEIM Ha 3anage npencraBneHusam o nonutudeckux naptmax. KMCC Gbina napTtuen
"aBaHrapgHoro" Tuna, xapakTtepu3oBanacb pasBUTOW CTPYKTYPOM C YETKO BbIpaXXeHHOW uepapxmen
pasnuyHbIX PYKOBOASILLNX 3BEHLEB, OHA BO MHOrOM MOAYMHMNA cebe n Jaxe NnornoTuna rocyaapcTBEHHbIE
WUHCTUTYTHI.

Tem He meHee KoHcTuTyumoHHbi Cyg He pgormkeH nogxoauTb K oueHke KINCC u KM PCOCP ¢
KpuTepusimu, BbipaboTaHHbiMM Ha 3anage. OHM OOMKHbI paccMaTpuBaTbCA B KOHTEKCTE UCTOPUYECKOro
pasBUTMS MMEHHO HaLleW CTPaHbl, €e MONIUTUYECKNX U IOPUANYECKMX MHCTUTYTOB U y4YpexaeHun. OTo
HeoOXoaAMMO Ans onpedeneHust 4YeTKOW T[paHn MeXOy KOHCTUTYLIMOHHO-MPaBOBOW W coLMarnbHO-



NONUTUYECKON OTBETCTBEHHOCTLIO MAapPTWMM, KOTOpblE UMEKT pasfuyHble OCHOBaHWUSA, MOCMEACTBUS U HEe
MOTyT OTOXOECTBNSATHLCS.

Henb3si He yunTbiBaTh, YTO peyb B HacTosiLee BpeMsi UaeT He nNpocTo 06 ycTpaHeHun KomnapTtum
OT BMNacTX NPU COXPaHEHNN CIOXMBLLMXCS paHee hOpM rocy4apCTBEHHOCTH, a O rny0Ookor TpaHchopmauum
BCEr0 roCcyapCTBEHHOrO MexaHu3ma, ero Ka4ecTBeHHOM npeobpasoBaHn. MMeHHO Tenepb B KoHCTUTYyuUuK
Poccuiickon ®epepauun nonyumn 3akpensneHue npuHUMN pasaeneHns BnacTen, KOTOPbIi B YCIOBUSAX
Hallen cTpaHbl MOXET MCTONKOBLIBATbLCA B LAHHOM KOHKPETHOM Criyvae He TONIbKO KaK BblYIIEHEHME U
B3aUMHbIA KOHTPOMb 3aKoHOOATENbHOW, WCMOMHUTENbHONM M cyaebHOM Bracten unu pasrpaHudeHune
denepanbHblX Bnacten Ku Bnacteh cyobekToB degepaumn, HO M Kak pasrpaHMYeHne Bractu
rocygapCTBEHHONM M BracTh pasnnyHbIX OOLLECTBEHHbIX OpraHu3aLuin, a Takke Apyrne NpUHLMMNbLI U HOPMbI,
OOJMKEHCTBYIOLLME NPUAAaTb POCCUINCKON rocygapCTBEHHOCTM KayeCcTBa KOHCTUTYLIMOHHOCTM.

OuyeBMOHO, YTO peyb UOEeT He O NErMTUMHOCTM, @ UMEHHO O KOHCTUTYLIMOHHOCTW Kak Ka4eCTBEHHOMN
XapaKkTepUcTuke rocygapcTea, OpraHM3oBaHHOIO U OYHKLMOHMPYHOLLErO B COOTBETCTBMU C OnpeaeneHHbIMU
cTanJapTamMu, B 4uCre KOTOpbIX Npexae BCEro HapogoBnacTMe M npaeBa M CBOOOALI 4YeroBeka U
rpaxxgaHuHa.

6. Becbma cepbe3Hble COMHEHWsi BO3HMKAT OTHOCUTENBHO BO3MOXHOCTM PaCCMOTPEHUS
KoHCTUTYLMOHHLIM CyaoM Bonpoca O KOHCTUTYLIMOHHOCTM OBLLIECOI3HOIo 00LLECTBEHHOIO 00bLeANHEHNS B
uenomMm. Peub MOXeET MATU O KOHCTUTYLMOHHOCTU UIU HEKOHCTUTYLIMOHHOCTM Torbko Tom 4vactm KI1CC,
KoTopasi AencTBoBana Ha Ttepputopum Poccuiickon ®eaepaumn. Mpu satom Cyay Heobxogumo yduTbiBaTh
cneaytowme obcrosTenbcTBa. Bo-nepBbix, Yactb nepeasi ctatbM 6 3akoHa CCCP "O6 06LieCcTBEHHbIX
obbeamHeHnax" yctaHaBnmBaeT, YTO "K OOLLECOH3HBbIM OOLLECTBEHHBIM OObEeOMHEHNAM OTHOCATCA Takue
0b6beanHeHns, 0esATeNbHOCTb KOTOPbIX B COOTBETCTBMM C YCTaBHbIMM 3ajadamMu pacnpocTpaHsieTcsi Ha
TeppuTopuM BCceX UNn BOomMbLUMHCTBA COW3HLIX pecnybrnvk M MMelowmne CBOW OpraHuM3aumMm B 3TUX
pecnybnukax".

Mexnay Tem, kak yctaHoBneHO KoHcTuTyumoHHbIM Cyaom, K aBrycty-ceHTsabpto 1991 roga KMNCC
hakTuyeckn yTpaTuna Ccratyc OOLEeCO3HON MOMUTUYECKOW NapTUKM, MOCKOMbKY W3 Hee BbIWOo
OONbLWMHCTBO KOMMAPTUIA COK3HbIX pecnybnuk nmbo ux AesaTenbHOCTb Obla NpUOCTaHOBIEHA WU
npekpaLleHa nHbIM crnocobom.

Otmetnm, 4to O Bbixoge u3 coctaBa KIMNCC unm o camopocnycke 3asiBunvM NATb KOMMOAPTUN
pecnybnuk, OesTenbHOCTb OCTarbHbIX Oblna npekpalieHa akTamu BbICLUMX OPraHoB rocygapCTBEHHOM
BNacTu 1 ynpaeneHusi coto3Hbix pecnybnuk. Ho KoHctutyumoHHbin Cya Poccuinckon depepaumm He MOXeT
NpoBepsTb KOHCTUTYLMOHHOCTb aKTOB, W3JaBaeMblX OpraHamuv Opyrux rocyaapctB, M MO3Tomy dakTt
npekpaweHMs K yKasaHHOMY nepuody OeATenbHOCTU OOMnblUMHCTBA KOMMApPTUMIW COK3HbIX pecnybnuk
OOIMKEH NPUHMMATBCS Kak aHHOCTb.

Bo-BTopbiX, KINCC oxBaTbiBana cBoum pgenctenem Cotwo3 CCP. C y4yeToMm npekpalleHusi
cywecteoBaHna CCCP BoccraHoBneHue pykoogsawmx opraHoB KICC, pacnpocTpaHaABLWINX CBOHO
neatenbHocTb Ha Tepputoputo Cotwsa CCP B uenom, GygeTr no cywecTtBy O3HayaTb JferMtuMmaumio
KoHcTuTyLMoHHbIM CynoM BMeLLaTenbCTBa AENCTBYOLWMX Ha Tepputopumn Poccuickon denepaunm opraHoB
BO BHYTPEHHME Jena Opyrnx CyBepeHHbIX rocygapcTB. Bo3MOXHOCTb Takon nerMtumauuy npoTMBOpevmT
ctatbe 28 KoHctutyuum Poccuinckon depepaumun, 3anpellarolen BMewwaTenbCTBO B Aena, BXoasuwme BO
BHYTPEHHIO KOMMETEHUMIO OPYrMX rocygapcTB, a Takke MeXOyHapoAaHO-MpaBoBbIM 06s3aTenbcTBam
Poccunckon ®egepaumm kak uneHa OOH un yyactHuka CoBelyanns no 6e30nacHOCTM U COTPYAHUYECTBY B
EBpone. Tem 6onee, 4yto rocygapcTea, Bxogsawme B CHIT, ctanu camoctositeneHbiMmn ydactHukamu CBCE, a
MHorue n3 Hux sownm B OOH Ha npaBax 4reHoB.

Takum o6pa3oM, MMEeT MEeCTO KOPEHHOE W3MEHEHME paHee CyLeCTBOBaBLUMX OOCTOATENbCTB,
KOTopble He MoryT urHopupoBaTtbcd KoHcTuTyumoHHbiM Cygom. B ycnoBusix, korga ObiBLUME COKO3HbIE
pecnybnukn ctanu CyBepeHHbIMW rocygapcTBamu, obragarowmMm Bcemmn atpubytamm camocToATeNbHbIX
YYaCTHUKOB MeXOYyHapO4HOro obLeHus, CyllecTBOBaHWE €OMHOW ONis 3TMX rocydapCTB MONUTUYECKON
napTum nepecTtano oTtBeyatb TpeboBaHuaM KoHctutyumm Poccuiickon ®epepauun. CyuiectBoBaHue
€0MHOW NONUTUYECKON NapTum ANs BCEX rocygapcTs, B npowwiom coctosaBwnx B CCCP, He cOOTBETCTBYET B
HacTosilee BpeMms u YctaBy KINCC, cornacHo yacTtu nepsow ctatbu 1 kotoporo "uneHom KINCC moxeT 6biTh
rpaxgaHuH CCCP...".

HakoHeu, cyuwiectBoBaHME OOLLIECTBEHHOTO OObLEAWHEHWMS WM €ro opraHoB, obnagawwux no
CYLLIECTBY HaArocy4apCTBEHHbIM (a2 HE MEXIoCyAapCTBEHHBIM) XapaKTepoMm, NPOTUBOPEUYUT CYBEPEHUTETY U
camon Poccuickon depepaummn, 3akpenneHHomy B crtatbe 1 KoHctutyumm Poccunckon depepaumn.
VIMeHHO co cTaTbel 1 gormKHa conpsiraTbCs B J@aHHOM cny4dae ctathd 6 KoHCTUTyummW, npegycmarpusatoLLast
y4yacTue nonmuTUYECKUX NapTUA U UHbIX OOLLECTBEHHbLIX 0ObEeAMHEHMI B BbIpaboTKe NONMUTUKN roCcy4apcTBa,
B YNpaBIieHNM rocy4apCTBEHHbIMU 1N OOLLECTBEHHLIMU AenamMu, a Takke ctatbs 47 KOHCTUTYLUMM, COrmacHo
KOTOpOM NpaBO y4acTBOBaTb B ynpaBreHun genamu obuiectBa u rocygapctea B Poccuickon ®epepaumm
NpeLoCTaBNeHO TOMbKO rpaxaaHam Poccuiickon defgepaumm, HO HE MHOCTPaHHbIM FpaXgaHam v niuam 6e3
rpaxkgaHcTea.

M3 ckasaHHOro cregyeTt BbIBO4, YTO AesTenbHOCTb pykoBogswmx opraHoB KIMCC Ha geHb
BblHECEHMS nocTaHoBneHus KoHctuTyuuoHHoro Cyda He MOXeT ObiTb Npu3HaHa KOHCTUTYLMOHHOW. Peub
naet uMmeHHo o 30 HosIOpsa 1992 roda: N3NOXEHHbIN BbIBOL, MOXET ObITb pacCNpPOCTPaHEH TONbLKO Ha BbICLLME



N LeHTpanbHble opraHbl 00LWEecTBeHHOro obbeauHeHus, ecnn cdepa MX AeATeNnbHOCTU OxBaTbiBaeT
TEPPUTOPUIO U HaceneHue CyBEpPEHHbIX rocy4apcTB, He Obnagarolimx rocyapCTBEHHbIM eauHCTBOM. Ho
3TO HE O3HaYaeT, YTO MCMOMHUTENbHAsA BracTb BNpaBe No COOCTBEHHOMY YCMOTPEHUIO NpeanpvHumaTth B
OTHOLLIEHMM TaKoro OOLLECTBEHHONO 00beAMHEHUS OrpaHUYUTENbHblIE Mepbl, OHW BO3MOXHblI B Hallewn
CTpaHe No peLLeHunio cyaa.

B cBA3M c aTMM nonaralo Tawkke HeobxXxoaAMMbIM MPUBIEYb BHMMaHME K OMacHOCTU 4acTo
ncnonb3oBaBLUEnCcs ydacTHUKkamu npouecca nockinku: KINCC ko BpeMeHu cnywaHun B KOHCTUTYLUOHHOM
Cyne yXe He cylwiecTBoBara, criegoBaTenbHO 006CyXaeHne Bonpoca O KOHCTUTYLIMOHHOCTU OpraHu3auuu,
npekpaTUBLLEN CBOE CyLLLECTBOBaHWNE, BecnpeaMeTHO.

Mpn COOTBETCTBYIOLLEM MWCTONKOBAHWM, BMOSIHE BO3MOXHOM, KOrda OTCYTCTBYIOT MpPOYHblE
JeMoKpaTMyeckme Tpaguuum U OOMKHble rapaHTUM rpaXkgaHCcKoro obLiecTBa, 3Ta Mocbifika MOXET cTaTb
onpaBgaHMeEM Mpou3Bona rocygapcTea. YpesBblMaiHO BaXXHO WMETb B BMAY, Kak 0OLecTBeHHoe
06beanHEHNE NpeKpaTUo CBOE CyLLIECTBOBaHME, NOCKOSbKY M3APEBIE B NpaBe AeNCTBYET NPUMHUMM - cuna
OOIMKHa cnefdoBaTh 3a CNpaBeanMBOCTBHIO, @ He npeflwecTBoBaTh ell. CnpaBeaniMBOCTb XKe, KOMb CKOPO
peyb naeT o cnocobe npekpalleHnst 06LeCTBEHHOro 06beanHEHUs], 3aKmntovaeTcst NMMbo B peLLeHnn camoro
obLecTBeHHOro obbeanHeHusl, NMBo B NMOCTAHOBMEHUW Cy[a, OCHOBAHHOM Ha 3akoHe. Cyn He MoXxet
NoATBEPXKAATb CBOMM PeELUEHMEM HemnpaBOMEpPHbIE aKTbl, UCXodsLmMe OT KOro Obl TO HM GbINo, NOCKOMNbKY
3TW aKTbl BOMSIOLWAT HE CrpaBeffIMBOCTb 3aKkoHa, a cury, NocTaBuBLUYO cebsi Hag 3akoHom. He cyn B
JaHHOM cny4vae criedyeT 3a akTamMy WUCMOMHWMTENbHOW BracTW, HO UCMONHMTENbHas BRacTb criegyeT 3a
pelleHusaMn cyga. HakoHel, ckasaHHOe He CTaBUT MO COMHEHWE BO3MOXHOCTb 3aKOHO4ATErbHOro
YPErynMpoBaHusi CIOXKMBLUENCS CUTyauun, BKMoYas BONPOCHI NpaBonpeeMcTBa, uMmyllecTsa u np. Becbma
aKkTyanbHO HOpMaTMBHOE YperynupoBaHue ctatyca OOLLeCTBEHHbIX 0ObeAuHeHUI B 3akoHe Poccuinckomn
depepanmu.

7. [aHHbIn BbIBOA, Kak $SBCTBYET W3 MpeabloyLlero W3noXeHus, He BrnedyeT 3a cobow
aBTOMaTUYECKOro NPU3HaHUSA HEKOHCTUTYLMOHHbIMK KN PCOCP B Lienom unu ee pykoBoASLLUX OpraHoBs.

C ogHon cTopoHbl, B ctaTbe 22 YctaBa KIMNCC, yteepxgeHHoro XXVIII cbesgom KIMNCC, ckasaHo, 4To
"KOMMYHUCTMYECKME NapTUU COO3HbIX pecnybrnuk camocTtosaTenbHbl. OHM pasdpabaTbiBaloT Ha 6ase
OCHOBOMoONarawLwWmx nporpammMHbIX U ycTaBHbiX npuHUMnoB KINCC cobCTBEHHblE NpPOrpaMMHble U
HOpPMaTMBHbIE [OOKYMEHTbI, peLlalnT MNONUTUYECKME, OpraHM3alMoHHbIe, KagpoBble, M3daTenbCKue,
(PMHAHCOBO-X0O3AMNCTBEHHbIE M APYrMe BOMPOCHLI, NPOBOAAT NWHUK MNapTun B cdepe rocyaapCTBEHHOMO
CTPOMTENBLCTBA, COLMANbHO-IKOHOMUYECKOTO W KYNbTYpHOIro passBuTusa pecnybnuk. KomnapTum COr3HbIX
pecnybnunk OCyLLECTBISIOT CBSA3N C APYrMMK, B TOM 4ucne 3apybexHbiMn, napTuamMm n odLeCcTBEHHbIMU
aswkeHnamn".  CamoctoaTtenbHocTe Kl PCOCP Tpebyer paccMmoTpeHuss ee  KOHCTUTYLIMOHHOCTU
NPUMEHNTENBHO UMEHHO K 3TOW CTaThbe.

C ppyrori CTopoHbl, npoBepss KOHCTUTyumoHHocTb KM PCOCP un Ykasos [llpesvgeHta o ee
NPUOCTAHOBIIEHUN, MPEKPALLLEHNN U POCMYCKE OpraHM3aLMOHHbBIX CTPYKTYP, HEOOXOANMO yuYUTbIBaTb, YTO C
IOPUONYECKOA TOYKM 3PEHUSA HanMuuMe pPYKOBOASILLUMX OPraHOB - TakKOM >XE& HEeOTbeMNEMbIN NPU3HaK
opraHusaumm, Kak U NOCTOSIHHbIA XapakTep, Hanuune ydpeauternbHoro akta. OTcyTcTBME noboro n3 aTmx
NPM3HaKoB  JNUWAeT  OpraHM3auMilo  kavyectBa  OOLWIECTBEHHOrO  O0beauHEHWsl, a  Mpu3HaHue
HEKOHCTUTYLIMOHHBbIMW  PYKOBOASILLUMX OPraHoB WU yYpeOuTerNbHOro akta ob0befuHeHus o3HadvaeT
NPU3HaHNE HEKOHCTUTYLIMOHHBIM BCEro 00beaMHEHUS.

HakoHeu, p[axe npu3HaHMe OpraHoB MOSIMTUYECKON MapTMM, OOLECTBEHHOW OpraHmn3aumu,
MacCOBOro ABWXEHWUs "mapannenbHbIMU CTPYKTypaMu Bractu" M Hanvyne OOCTaTOYHbIX [0Ka3aTenbCTB
TOrO, YTO 3TW OpraHbl MO CyLWEeCTBY MNPUCBOUAN MOSIHOMOYUSA KOHCTUTYLIMOHHBIX OPraHoB, He JaroT
WCMOMHUTENBHOW BracTU MnpaBa pachnyckaTb 3TW opraHbl. JTa obwas nocbifka, BbiTeKawowasi u3
gewvcreytowen KoHctutyumm Poccuiickon ®degepauun, nonyymna KOHKPETHOE BblpaXkeHue B 3akoHe
Poccunckon ®epepaumm "O 3awmte KOHCTUTYLMOHHBIX OpraHoB Briactu B Poccuiickon ®epepauun’,
COrNacHoO KOTOPOMY Takoe MnpaBo npegoctaBneHo BepxosHomy Coety Poccunckon ®deaepauun,
BepxoBHbiM CoBeTam pecnybnvk B ee cocTaBe, kpaeBbiM, obnacTtHbiv CoBeTaMm HapogHbIX OenyTaTos,
CoBeTam HapoaHbIX OenyTaToB aBTOHOMHOW 0OnacTu, aBTOHOMHbIX OKpyroB, ropogoB MockBbl u CaHKT-
MeTtepbypra.

He moxeT ObiTb MpuHAT KOHCTUTYUMOHHBIM CyaoM M 4acTo MOBTOPSBLUMIACA B XO4E€ ChyLIaHuwn
aprymeHT B nonb3y HeKOHCTUTYuuoHHocTn KM PCOCP u KOHCTUTYLMOHHOCTM paccMaTpvBaeMbiX YKasoB
MpeangeHTa, cBogswmicsa k Tomy, 4to Kl PCOCP He 6bina 3apeructpypoBaHa, a peructpaumsa KrCC
Obina ocyuwecTterneHa c HapyweHnem 3akoHa CCCP ot 9 oktabpss 1990 roga "O6 o06wecTBEHHbIX
obbeanHeHnax".

B cBs3M ¢ aTMM obpaTtm BHUMaHue Ha ABa obcTtodATenbcTBa. Bo-nepBbiX, HasBaHHbLIA 3akoH
npegycMaTpvMBaeT He perucTpaumio obLeCcTBEHHbIX OObEAMHEHMI, BKMOYas MNOMUTMYECKME NapTuu, a
perucTpaumio Ux ycTaBoB. Takoe YTOYHEHME UMeeT rNyOoKUA pUOMYECKUA CMBICT U O3HAaYaeT, 4To
CcO30aHne OOLLECTBEHHOTO OOBbEAMHEHUSI OCYLLECTBMASIETCA MO MHUUMATMBE rpaXdaH, a He C cornacus
rocygapcrtea WinnM ero OpraHoB U AOSMKHOCTHbBIX JML; 3aBUCUT HE OT BOJMEU3bsBIEHWUS rOCy0apcTBa, a oT
BONen3bsBNeHnsa rpaxgaH. [encrteytowee B Poccum 3akoHoAaTenbCTBO, B TOM u4ucre cratbs 49
KoHctuTyummn Poccuiickon ®enepaummn B pegakumm ot 1 Hos6pa 1991 roga u crtatbs 50 KoHcTuTyumm
Poccuinckon ®epepaumn B pepakuum ot 21 anpena 1992 roga, npegycmatpyBaeT $BOYHbIA, a He



pa3pelnTenbHbIi NOPsSAoK 00pa3oBaHMst 0OLWECTBEHHbIX 00beaVMHEHUA, @ UMEHHO B 3TOM 3aKroyaeTcs
OfHa M3 KOPUONYECKUX FapaHTUn OT MOrMOLWEHNs rocy4apCTBOM rpaXaaHCKoro obLiectsa n ux paBHOBECUSI
B MHTepecax obecneyeHns ceoboabl 1 NpaB YeroBeka U rpaxkaaHuHa.

YUTOo Xe KacaeTcs perMctpaumm y4peauTeribHbIX akTOB OOLLECTBEHHbIX 0ObegVMHEHWIN, €€ CMbICH
3aKn4yaeTcss B KOHTpONie rocygapcTBa 3a COOTBETCTBMEM ITUX akToB TpeboBaHusAM cTtaten 6 u 7
KoHctutyumm mn crtatem 10 3akoHa CCCP "O6 oblecTtBeHHbIX 0b6beanHeHusx". ocymapcTBo B nuue
MwuHucTepcTBa OCTMLMW, 3aperncTpupoBaB YCTaB OOLLECTBEHHOTO obbeguHeHus, GepeT Ha cebs
0065a3aTenbCTBO rapaHTMpoBaTh OOLECTBEHHOMY OObeAUHEHUIO HEODOXOOUMbIE U YCTaHOBIEHHbLIE 3aKOHOM
YCIOBUS LN51 OCYLLECTBINEHUSI €ro OesATENbHOCTM, BKMOYas MpU3HaHUE ero Ipuanyeckm INuuom 1 np.
JTioBble orpaHM4eHUs npaBa rpaxgaH Ha 00beanHEHNE BO3MOXHbI TONMBLKO pPELUEHNEM Cyda Ha OCHOBaHUM
3akoHa (ctaTbs 50 KoHctutyuum Poccuiickon denepaumn).

CnepoBaTenbHO, MOMbiTKA TONKOBaHUS perncrpaumMu ycraBa OOLLECTBEHHOrO O6beaUHEHUs Kak
peructpaumMm camoro obbeguHEHMst U COMpsiraeMbll C TakMM TOMKOBaHWMEM BbLIBOL, O MpaBe opraHa
NCMNOSHUTENBHOM BNAacTVM OrpaHM4MBaTh NpaBoO rpaxaaH Ha ob6beanHeHne B 06LLECTBEHHbLIE OpraHn3aumu
He cooTBeTcTBYeT KoHCTUTYLmMK Poccuiickon ®enepaummn n ee mexagyHapoaHbiM obs3aTenbcTBam.

B yvacTtHocTh, ctathda 22 MexayHapOoAHOro nakta O rpaxgaHCKUX M nonuTuyeckux npasax ot 16
nekabpss 1966 roga npegycmatpuBaeT, YTO "Kaabli YenoBek MMeeT npaBo Ha cBobogy accouvauum ¢
apyrumu...". CornacHo 4acTu BTOPOW 3TOW Xe CTaTbU "Nofb3oBaHMe 3TUM NPaBOM He NOAMEXUT HUKaKUM
OrpaHM4YeHUsIM, KpoMe TeX, KOTOpble MpeaycMaTpuBaloTCA 3aKOHOM WU KOTOpble HeobXoaumbl B
JemokpaTMdeckoM oOLlecTBe B WMHTepecax rocygapCTBEHHOM unuM  obwecTBeHHoW 6Ge3onacHocTy,
0o6LlEecTBEHHOro Nopsiika, OXpaHbl 340pOBbsS M HPaBCTBEHHOCTW HaceneHus uUnu 3awutbl NpaB U cBobopn
apyrux nud". Ctano 6bITb, OrpaHUYeHne OaHHOro npasa MoXeT ObiTb OCYLLECTBIEHO TOMbKO 3aKOHOM, OHO
OOJIMKHO conpsiratbCs C NPUHLMNAMKN AEMOKPATUYEeCKOM opraHn3aumm obLectea U MOXeT OCYLLEeCTBRSTLCS
BO MMS$1 )KM3HEHHbIX MHTEPECOB NMYHOCTK, OOLLEeCcTBa 1 rocydapcTea.

W BTOpoe 06CcToATENBCTBO. KOHCTUTYLMOHHBIM Cya HE OOIMKEH BXOOUTb B 0OCYXAeHne Bonpoca o
TOM, B Kakol mepe npu pernctpaumm Yctasa KINCC MuHuctepcteom toctuumm CCCP 6binn cobniogeHbl
ycTaHoBneHHble 3akoHom CCCP "O6 oblectBeHHbIX 06begnHeHnAx" TpeboBaHus, ycrosumsa 1 npoueaypobl.
Cam hakT peructpaummn yuypeamTenbHOro akta oOLeCcTBEHHOro o6beanHEHUS SBMSAETCA CBUOETENbCTBOM
NPU3HaHUSA rocygapCTBOM 3TOr0 OOBLEANHEHUS KOHCTUTYLIMOHHBIM WM BbITEKAKOLWEN W3 Takoro MnpusHaHus
00513aHHOCTN rOCYAApPCTBEHHbIX OPraHoB M WX [OOMMKHOCTHBLIX UL, CTPOUTb CBOWM OTHOLUEHUSI C 3TUM
0o0LLeCTBEHHBIM 0OObeANHEHMEM Ha OCHOBE KOHCTUTYLUMM W 3aKOHOB. JTO HE O03Ha4yaeT, 4YTO He
3aperncTpmpoBaHHble 00LLECTBEHHbIE 00bEAMHEHNST CTAHOBATCA "BHE 3aKkoHa".

8. OTBEevasa Ha BOMPOC O KOHCTUTYLMOHHOCTM Yka3oB [peangeHTta Poccuiickon ®epepauum ot 23
asrycta 1991 roga "O npuocTtaHoBneHnn pesternbHocTn KommyHuctudeckon naptum PCOCP", ot 25
asrycta 1991 roga "O6 umywectse KINCC n KommyHuctundeckon naptum PCOCP" n ot 6 Hos6pst 1991 roga
"O pesitenbHocTn KMNCC 1 KN PCOCP", KoHcTUTyunoHHbIn Cya He OOIMKEeH paccmaTpuBaTb UX Kak HEYTO
e[MHoe:; nepeyvncneHHble YKasbl ABMASTCSA XOTA M B3aUMOCBSA3aHHbIMW, HO CaMOCTOSITENbHBIMW akTamMmun 1 B
CUIy 3TOr0 HYXXOAKTCS B CAMOCTOSITENTbHOM OLIEHKE C TOYKMN 3PEHMS UX KOHCTUTYLIMOHHOCTW.

Mpn asToM HeobxoaMmo yuuTbiBaTb, YTO, C OAHOW CTOPOHbI, KOHCTUTYLMOHHOCTb AaHHbIX
HOPMaTMBHbIX aKTOB (@ OHW MNpu3HaHbl CyaOM KOHCTUTYLIMOHHBbIMW) COrflacHO 4YacTu BTOpPOM cTaTbu 58
3akoHa o KoHctutyumoHHoM Cyae Poccunckon degepaumm OOMmKHA NPOBEPATLCA UCKIHOUYUTENBHO C TOYKM
3peHMst UX COOTBETCTBMSA yCTaHOBNEeHHOMY B Poccuiickon depepaumm pasgeneHvio BnacTter, a Takke
3akpenneHHomy KoHctuTyumen Poccuiickon ®degepauum pasrpaHUHEHU0 KOMMETEHLMU MEXOY BbICLUMMMU
opraHamu rocydapCTBEHHOW BracTU W YNpaBlieHWsi; C OPYron CTOPOHbI, ctates 1651 KoHctutyuum
ynonHomoumBaeT KoHctuTyumoHHbii Cya paspewatb gena O KOHCTUMTYLMOHHOCTWM akToB [lpesvgeHTa ¢
TOYKWN 3pEHNsI COOTBETCTBMSA UX cogepkaHusa KoHcTutyumm.

YkasaHHble nonoxeHns KoHcTutyummn n 3akoHa o KoHctuTyumoHHom Cyae Poccuinckon ®epepavumu
HOCSIT HE B3aMMOWCKIIOYaloLW M, a B3anMOAONONHSAIWMIA xapaktep u gatot Cygy npaBo (M OAHOBPEMEHHO
HanaraloT Ha Hero 0653aHHOCTb) MPOBEPSATb KOHCTUTYLMOHHOCTb COOTBETCTBYIOLLUMX aKTOB KaK C
doopMarbHO-OPUONHECKON TOUKM 3PEHUS, TaK U C TOYKU 3PEHUS UX COOEpXKaTENbHON XapaKTEPUCTUKN.

lNpencraBuTenn CTOPOHbI, M3OaBLUEW paccMaTpuBaemble YKasbl, HacTamBalOT Ha TOM, YTO
MpesnaeHT gencTBoBan B paMKax CBOMX MOMTHOMOYUA W BbINOSTHAN BO3MOXEHHYIO Ha Hero ctatben 121.5
KoHctutyumn Poccunckon depepaumm 0683aHHOCTE MO 06ecneyeHnto rocyaapCTBEHHON N OO ECTBEHHOM
©e3onacHoCTMH.

HecomHeHHO, 4yTo B KOHCTUTYUMM peyb nget o6 obecneyeHnm rocygapCcTBEHHON U OOLLEeCTBEHHOM
©Ge3onacHoOCTW, ecrniv OHa MOCTaBfeHa Nnog yrpo3y Cunamu, nocsiratoLLMMM Ha >KU3HEHHO BaXKHble UHTEPECHI
rocygapctea M obOuwectBa Kak M3BHE, TaK W M3HYyTpM rocygapctBa. CTonb e HECOMHEHHO, 4TOo
GesonacHocTb rocygapctBa M obuiectBa MOXET ObiTb MNOCTaBneHa MnoA yrpo3y AesATENbHOCTbIO
0o0LecTBEHHOr0 O0bEAUHEHUS, U HA UCMOMHUTENBHOW BRactTu OENCTBUTENBHO NexaT COOTBETCTBYHOLLME
obsa3aHHocTn. OpHako cpeactBa M CMoOcOObI Takoro OGecneyeHuns OnpeaenstTcda He Mo FIMYHOMY
ycMoTpeHuto [peangeHta unu  UHbIX  LOOMDKHOCTHBIX NWL MO0  OpraHoB, BXOOALWMX B CUCTEMY
WCMOMHUTENBHON BNacTk, - OHM OMpedenslTcs AeWCTBYIOLWMM  3akoHodaTenbCcTBoM Poccuickon
denepaumm, Brtovasi 3akoHbl o MNpesngeHTte Poccuiickon ®efepaunn, o YpesBblHalnHOM MNONOXEHUN U Ap.

[Ona agekBaTHOro onpefeneHnsi KOHCTUTYLMOHHBbIX MOMHOMOYMIA U 0Bsi3aHHOCTEWN rnaBbl



NCMNOMHUTENBHOWN BMACTX 1 BbICLUEro AOMMKHOCTHOMO NMLAa rocy4apCcTBa NpeacTaBnseTcs BaXHbIM BbISICHUTb
topugmdeckyto npuvpogy Hopwmbl ctaten 121.4 KoHctutyuum Poccuiickon depepaumu, Ha KOTOpPYHO
MHOFOKpaTHO CCblnanucb, oTCTanBas CBOM NO3ULUKN, CTOPOHLI B NpoLecce NpoM3BOACTBA MO AaHHOMY Aeny.
B cTtatbe cogepXntca TEeKCT npucaru, npuHocumon MNpesngeHTom Poccuinckon ®enepauum npyu BCTYNeHUN
B AOrkHocTb: "KnsHycb npwm  ocywecTBrneHun nonHomounn [lpesngeHta Poccuiickon ®epepaumm
cobnogatb KoHctutyumio Poccuiickon Pepepaummn mn 3akoHbl Poccuiickon Pepepaumun, 3awmwaTte ee
CYBEPEHUTET, YBaXaTb N OXpaHATb NpaBa M cBoboAbl YerNoBeKa U rpaxkgaHnHa, npaea HapodoB Poccuinckon
depepaumm n 4OO6POCOBECTHO UCMIONMHATL BO3NOXEHHbIE HA MEHSI HAPOO4OM 00s13aHHOCTK".

HecaTtb pa3 ccbinaetca Ha gaHHoe nonoxeHune KOHCTUTYUMOHHBLIM Cya B pe3onoTMBHOW YacTu
CBOEro NOCTaHOBIEHUSA, NpUAaB eMy TeM CaMblM Ka4yeCTBO OAHOrO M3 KpaeyronbHbIX KaMHEN, Ha KOTOpPbIX
6asnpytoTtcs BbiBogbl Cyaa 0 KOHCTUTYLMOHHOCTM psiga NONOXeHW NpoBepsieMblx akToB lMpeanaeHTa.

MpeacraBngaeTcsl, YTO 3HaYeHMe MNPOLUTMPOBAHHOIO MOMOXeHUs KOHCTUTYyUMM Ons paspelleHust
OaHHOTO KOHCTUTYLIMOHHOIO Cropa CYLLECTBEHHO NpeyBenu4yeHo, Mbo oHO obnagaeT npenMyLLeCTBEHHO
HPaBCTBEHHLIM, a He IOPUANYECKMM XapakTepoM, He CMOCOBGHO NpeaoTBpaTUTL HEHaMepEeHHbIe HapyLLEeHNUsI
KOHCTUTYLMN CO CTOPOHbI UCMOMNHUTENBHON BNAacTK, U MO3TOMY rapaHTupytoLas cuna ctatbn 121.4 Becbma
OTHocuTenbHa. [NaBHOe, OAHAKO, 3aKM4YaeTcs B TOM, YTO 3TO KOHCTUTYLIMOHHOE MOSOXEHMEe HanpasreHo
Ha 3awuty KOHCTUTYUUM OT nocaraTenbCTB HA HEE CO CTOPOHbLI rNaBbl UCMONHUTENBHOM BRAcTy U BbICLLIENO
OOIMKHOCTHOrO nuua rocygapctea. OHo HanaraeT Ha [lpesugeHTa 00513aHHOCTM, HO He [aeT emy
MOSTHOMOYNIA N B CUINY 3TOTO HE MOXET CIYXXWUTb apryMeHTOM B NOSb3Yy KOHCTUTYLIMOHHOCTM TE€X MONOXEHWI
paccMaTprBaeMbiX YKa3oB, KOTOPbIE OCMapMBalOTCS B HACTOSILLLEM 0COOOM MHEHUN.

WHbiMn  cnosamu, [MpesngeHT Poccuickon ®denepaumm He BhnpaBe [OeNCTBOBaTb BOMPEKM
KoHcTuTyumMn un 3akoHam Poccunckon ®egepaumm. Hanpotums, ctatba 121.4 yctaHaBnusaeT, 4TO
MpesngeHT, BCTynas B AOMKHOCTb, nNpucsaraeT cobniogate KoHCTUTyumio 1 3akoHbl Poccuiickon ®enepauum
Npuv OCyLLEeCTBMNEHMUN CBOMX MOSTHOMOYNIA, a cTaTbsa 121.8 npaAmMo npegycMaTpmuBaeT, YTO €ro ykasbl He MoryT
npotmeopeunTb KoHCTUTYUUKn n 3akoHam Poccunckon deagepaummn. B 310 e cTatbe NpeayCMoTpeHO, YTO B
cnyyae npotusopeunst akta lNpesmgeHta KoHcTuTyumm, 3akoHy Poccuiickon depnepaumm OencTByeT HopMa
KoHcTuTyLmm, 3akoHa Poccuinckon depepaumn.

Tem cambiM npoTuBopeydawimi KoHcTutyuum, 3akoHy Poccuinckon depepauum akt lNpesugeHTa
(ykas, pacnopspkeHne) obbsiBNSeTca opuandeckm HUYTOXHBIM NIMOO ¢ MOMEHTa ero u3gadusi, nmbo ¢
MOMEHTa BHeceHus B KOHCTUTYUMIO unn OencTByloWMA 3akoH Poccunckon degepaumm U3MEHEHUST Unn
OOMOIHEHNs, B NPOTMBOPEYME C KOTOpbliM BCTynaeT akT [pesmgeHta, nnbo ¢ MOMeHTa NpUHATUS HOBOIO
3aKOHa, KOTOPOMY NPOTMBOPEYMT paHee M3gaHHbIn akT lNpeangeHTa, Aaxe ecnu OH B MOMEHT U3[aHus He
NpOTMBOPEYMIT AENCTBYOLLIEMY 3akoHoaaTenbcTBy Poccuiickon ®epepaumu.

3akoHOOaTeNbCTBO MOXET MO-pa3HOMYy YyCTaHaBnMBaTb MOSIHOMOYMS [faBbl rocygapctea. B
yactHocTi, K3 cTtatbn 121.5 KoHcTutyuum Poccunckon ®egepauun, nepeyncnsaowen OCHOBHblE
nonHomMmouns [peangeHTa, cnegyeT, YTO 3TOT MepeyvYeHb ABMASETCA OTKPbITbIM, MOCKOMbKY B MyHkTe 16
OaHHOM cTaTbM cKasaHo, 4To [lpe3nMageHT " OCyLecTBMSET MHble MOSTHOMOYMS, BO3JTOXEHHbIE HAa HEro
KoHcTuTyumen n sakoHamm Poccuickon ®enepauun’.

OT0 nocriegHee NnonoXeHne Hemnb3sa UCTONKOBLIBATbL TakMM obpa3som, 4To lNMpesmageHT Poccuinckom
denepaumm BnpaBe CamMoOCTOATENBHO onpeaensaTb NpaBoBble (hOPMbl U CPEACTBa NPU UCMOMTHEHMN CBOMX
obs3aHHOCTelN No 3awute cyBepeHuTeTa Poccumn, oxpaHe npaB U 3aKOHHbLIX MHTEPECOB ee rpaxaaH, npas
HapogoB. HampoTvB, HEOBYCMbICIIEHHO YCT@HOBMEHO, 4YTO peyb MOAeT O MOMHOMOYNSX, MNPSMO
npegycMoTpeHHbIX KoHcTuTyumen n 3akoHamm Poccuiickon ®Pepepaummn. Ha 310 opueHTupyeT m 3akoH
Poccuinckon depepaumm "O lMpesmgeHte Poccuiickon ®epepauun”. MNpuHUMn "paspelleHo Bce, YTO He
3anpeLleHo 3akoHOM" HE PacnpOCTPaHAETCs Ha FOCYAaPCTBEHHbBIE OpraHbl U UX OOJPKHOCTHbIX FNLL.

MpoTMB [aHHOro Te3uca MOXHO BO3pa3nTb, YTO B MEPWOA M3OaHWs NPOBEpPsieMbIX YKa30B
MpeangeHta penctBoBana crapas pegakums crateM 3 KoHctutyumm  Poccuiickon  ®epepaumu:
"OpraHmsaumsa 1 gesrtenbHocTb COBETCKOro rocygapcrtBa CTPOSITCA B COOTBETCTBMM C  MPUHLMNOM
OEMOKpaTMYECKOro LieHTpanmama: BblOOPHOCTbIO BCEX OpPraHOB rOCYAapCTBEHHOW BNacTW CHU3Y OOBEPXY,
NMOAOTYETHOCTBIO MX Hapody, 00A3aTeNbHOCTHHO PELUEHUA BbILECTOSALMX OPraHoB NSt HWDKECTOSLLMX.
JdemokpaTtnyecknin LeHTpanuam coveTaeT enHOoe PYKOBOACTBO C MHULMATMBOW U TBOPYECKOW aKTUBHOCTbLIO
Ha MecTax, C OTBETCTBEHHOCTBIO KaXKOoro rocygapCTBEHHOIO OpraHa U LOIMKHOCTHOIO nvua 3a NopyvyeHHoe
geno".

OTO o03Hayano, 4YTO B OpraHu3auMm rOoCydapCTBEHHOW BracTM M yNpaBlneHUs COXPaHANMChb
HEKOTOPbIE NPUHLMMNBI PECNYONMKN COBETCKOrO (B OTNMYME OT MPE3NOEHTCKOro U napnameHTCKoro) tuna ¢
NPUCYLLMMX 3TOMY TUMY >XKECTKOW COMOAYMHEHHOCTLIO MO BEpTMKanM M HanuMyMeM Ha KaXZoM YpOBHE
TeppuUTOpManbHOW MHTerpauum obnagawLero LWUPOKMMMU MOFTHOMOYMAMM NPELCTaBUTENBHOMO OpraHa,
KOTOpbI Obin BNpaBe Ansl OCYLLECTBEHUS] BNACTU M CBOMX MOJSIHOMOYUA CO30aBaTb Pa3fIMYHbIE OpPraHbl U1
HadensiTb UX COOTBETCTBYylOLLEN KomneTeHumen. OgHako yxe K aToMmy BpemeHu [pesvgmym BepxoBHOro
CoBeta Poccuickon depepaumm yTpaTun KadecTBa KOMSerManbHOro rnmaebl rocygapctea M He obnagan
NpaBOM BHOCUTb OOMOMHEHUS U U3MEHEHUS B NpUHATbIE Cbe3aoM HapoAdHbIX AenyTaToB unu BepxoBHbIM
CoBeTOM 3aKOHbl WK, HAMPOTUB, YCTAHABNUBaTb M3bATUS U3 HUX, MOAMEXalwme nocrneaywemy
yTBepxaeHuo. MHadve rosops, ctatbsd 3 KoHCTMTyuum He cooTBeTcTBOBana (GakTMYECKOW opraHuM3aumm
Bnactu B Poccunckon depepaumm 1M MMena ckopee [ekrnapaTuMBHOE, YeM MpakTUyecku-topuandeckoe



3HayeHue, M3MeHunacb akTudeckass KOHCTUTYUMs, MOMy4vMBLUAs HOPMAaTMBHOE 3akpenfieHne B psage
nocneayoLmx pasgenos, rmae un ctaten OcHoBHoro 3akoHa Poccuiickon deaepauun.

Uto kacaetcsa [peangeHta Poccuickon ®degepaunn, KOHCTUTYMPOBaHWE KOTOpPOro (Hapsgy cC
KoHCTUTYLMOHHbIM CynoM) M sIBUMOCL, MO CYLLECTBY, 3aKpernyieHneM MnpuHUMNna pasgeneHvst Bnacten B
OcHoBHOM 3akoHe, TO OH He obnagan B Nepuog u3gaHusa paccMmaTpuBaemblx YKa3oB 1 He obnagaeT Tenepb
NnpaBoM [LENCTBOBATb BOMPEKM 3aKOHY, BHOCUTb B HEro M3MEHEHUS! U AOMOSIHEHMSI UMW yCTaHaBnmMBaTb
CBOMMM yKa3aMun Heobxoaumble, Ha ero B3rnsg, U3bsTusl.

Takon BbIBO4 Tem Oornee crnpaBeffvB B COMOCTaBMEHUW C OEWCTBYHOLLEN pedakuuen ctatbun 3
KoHCTUTyLMK, 4YacTb nepBasd KoTopon rnacut: "Cuctema rocygapctBeHHOM Bractu B Poccuickon
depepaumm OCHOBaHa Ha MpPUHUMMNAX pasfdeneHns 3akoHoAAaTerlbHOW, WCMOMHUTENbHOW U cyneGHom
Bnacten..." O3TO o03HayaeT pasrpaHNYeHne TroCy4apCTBEHHO-BNACTHLIX MOMHOMOYMA No  cdepam
KOMMEeTEHLMN, B KAXKOOM U3 KOTOPbIX YXKe HET XapakTepHol Onsi 6onee paHHero atana KOHCTUTYLIMOHHOIo
cTpouTenbcTBa PoCCcuM XXEeCTKON nepapxmyeckorn CONOAYMHEHHOCTW, criedoBaTeNibHO, BCSKOE BTOPXKEHUE
BNacTel B KOMMETEHUUIO APYr Apyra MOXeT U OOMKHO KBanuuUMpoBaTbCA Kak He COOTBETCTBYHOLLEe
KoHcTuTyL K.

[aHHbIi BbIBOA He Konebnet M U3BECTHbIN pedrieKC MpPOLSIor0 KOHCTUTYLMOHHO-NPaBOBOro
MbILUMEHNST U KOHCTUTYLIMOHHO-MPABOBOM NPaKTUKK, COXPaHSAWMACA B 4YacTu BTopon cTtatbn 104
KoHctutyummn: "Cbesn HapogHbix genyTtatoB Poccuinckon degepauum npaBOMOYEH MPUHATL K CBOEMY
pacCcMOTPEHUIO K pelwunTb NoboM BOMNPOC, OTHECEHHLbIN K BeaeHuo Poccuiickon ®egepauun”. Ha
COBPEMEHHOM 3Tane KOHCTUTYLMOHHOro pa3sutnst Poccum ata HopMa HyXK4aeTcsl B UCTONKOBAHUM C y4eTOM
N CKBO3b NMPU3My NpUHLMNA pasgenenHnst Bnacten. Peub gomkHa MATM O BONPOCaX, OTHECEHHbIX K BEAEHUIO
3aKkoHoAaTernbHOM BNacTK, Bkoyasa nonHomouunsa BepxosHoro CoseTa Poccuiickon ®epepavmu.

BmecTe ¢ TemM NpencTaBnsieTcsl, YTo K AeATENbHOCTU rOCy4apCTBEHHbLIX OPraHoB U OOMMKHOCTHBIX
nuu, npexge Bcero [pe3angeHTa, NpunoXxmma KaTeropmsi kpamHen HeobXoaumMocTu (SKCTpaopAUHAPHOM
cutyaummn). MNMpu 3TOM KOHCTUTYLIMOHHO-MPABOBOM acnekT KpanHen HeobXOAUMOCTM HENb3S1 OTOXAECTBNATh
C CcoAdepXaHWeM 3TOro MOHATUS, packpbiBaeMoro, K npumepy, B crtatbe 14 YK PCOCP. KpainHsas
HeobXoAMMOCTb B KOHCTUTYLMOHHOM MpaBe He paBHO3Ha4yHa BO3MOXHOCTM B ONpeferieHHbIX CUTyauusax
OencteoBaTb MO JIMUHOMY YCMOTPEHMIO M BOMPEKM 3aKOHaM, OHa packpbiBaeTcsa 3akoHom Poccuiickon
depepaumm " O ypesBbiHaNHOM MOMOXKEHNN", KOTOPLIN HOPMUPYET AEeATENBLHOCTL rOCyAapCTBa, Ero OpraHoB
N OOIMKHOCTHbIX NUL, B YCIOBUSIX, KOrAa nog yrpo3y NocTaBfeHbl XXM3HEHHO BaXKHble MHTEpPEeChl rocy4apcTBa,
obulecTBa, NMYHOCTM.

Ykasbl oT 23 n 25 aerycta 1991 roga GbinM M3gaHbl B YCIOBUSX, KOTOPbIE BOCMPUHMMANUChL B
KayecTBe upesBblvaniHbiX. OgHAKO OLEHKa cuTyaumm B OBOLLIECTBE U rOCyAapCTBE Kak Ype3BblHalHOW, gaxe
ecnuv ee pasgensna bonee unu MeHee 3HauuTenNbHas YacTb HacemneHus unu gaxe ero 6oNbLUINHCTBO, He
JaeT npaBa opraHy rocygapctsa Winn ero areHTy OencTBoBaTb B pexume, NpegyCcMOTPEHHOM Ha3BaHHbIM
3akoHoM. He cooepXMT OCHOBaHW A51s1 MPOTUBOMNOSIOKHOMO BbiBOAA M NocTaHoBreHne BepxoBHoro CoBeTta
Poccuiickon ®depepaumm ot 22 aerycta 1991 roga "O nonutuyeckonm cutyauum B pecnyonuke,
CNOXUBLLENCS B pe3ynbTaTe aHTUKOHCTUTYLMOHHOIO rocyaapcTBeHHoro nepesopoTta B CCCP".

MHauye roBopsi, m3bpaHHasa [lpe3angeHToM dopma 4YpesBblHalHbIX Mep (a MNpMOCTaHOBMNEHUE
OEeaTenbHOCTU NONMUTUYECKON NapTUM OTHOCUTCS K UX Yncny) 6e3 BBegeHNst Ype3BbIHanHOro NOMOXeHUs, Kak
Obl 3TO HM OLEHMBANOCh NOMUTUYECKN U B Kakon Obl Mepe HM cnocobCcTBOBaNo Hopmanusaumm 06CTaHOBKN
N BOCCTaHOBJIEHWMIO KOHCTUTYLIMOHHOIO MpPaBOMNoOpsifka, C TOYKM 3peHus 3akoHopaTtenbcTtBa Poccuickon
denepaumm He MOXET cunTaTbCs onpaBgaHHon. Mpu aTom KOHCTUTYUMOHHBIN Cya HE MOXET COrnacuTbes
YyTBEPXXAEHMEM, YTO NPUOCTAHOBIIEHNE OEATENBHOCTU OOLLECTBEHHOIO 00bEANHEHNST BO3MOXHO HE TONbKO
B YCIOBUSAX YPE3BbIYANHOTO MOSIOKEHUS, HO M "B APYruX cryvasx, Ckakem, B cryvyae npesnpeHTCKOro
npaenenvs n 1.4.". MNpuHATMe Takoro "aprymeHTta" GydeT O3HayaTb OCBSILLEHWE aBTOpuUTeTOoM cyaebHom
BMacTM npou3BOna rocygapctBa W €ro areHToB MO OTHOLWEHMIO K rpaxgaHckomy obLiecTsy.
MpounTMpOBaHHLIN TE3UC O3Ha4yaeT, No CywlecTBy, abCypaHbIA BbIBOA, KOTOPbIW HMKAK HE cormnacyeTcsl ¢
KoHCcTUTyLMen 1 4eNCTBYIOLWLMM 3akoHoAaTeNnbLCTBOM Poccurickon ®egepauun.

AHanorm4yHoe peLLeHne CooepXnUTCs B MeXAyHapOoOHbIX akTax, KOTopble HanarawT Ha Poccuinckyto
depepaumio cooTBETCTBYIOLME 00A3aTenbCcTBa. Tak, cornacHo cratbe 4 MexayHapogHoro nakrta o
rPaXX4aHCKNX M MOMUTUYECKNX NMpaBax "BO BPEMS YPE3BbIYAWHOIO MOMOXEHUS B rOCy4apCTBE, NPU KOTOPOM
XW3Hb HaUWMM HaxoOuTCS MOA Yrpo30M M O HanmuumyM KOTOPOro odumuuaneHo obbsaBnsercs”, rocyaapcrea-
YYaCTHUKM NakTa MOryT "MpMHMMaTh Mepbl B OTCTYMNSIEHNE OT CBOUX 006s13aTenbCTB No HacToswemy MNakTy".
HokymeHT KoneHrareHckoro coBellanus KoHdepeHuun no yenoseveckomy mnamepeHnto CBCE, npuHATbIN
29 mioHa 1990 roga, ocobo oroBopwr, 4YTo "NMOO0E OTCTYNNEHNE OT 00A3aTENbCTB, OTHOCALLMXCS K NpaBam
YyenoBeka M OCHOBHbIM CBOOOAaM, B YCNMOBUSIX YPE3BbIYANHOIO MOSIOXKEHMSA OOMKHO OCTaBaTbCsl CTPOro B
npegenax, NpegyCcMOTPEHHbIX MEXOYHapPOAHbIM NpaBoM...".

OTO o03HayaeT, 4YTO Mepbl, npeacTaBnsoWMe COOON OTCTYMMEHMS OT  MeXOYHapOLHbIX
obsa3atenscTB B 0OnactM npaB 4erioBeka W OCHOBHbIX CBODOA, AOMKHbI MPUHUMATbLCA B CTPOrOM
COOTBETCTBMU C MpoueaypHbIMU TpeboBaHMAMM, W3MOXKEHHBIMU B  MEXOYHapOOHO-MpPaBOBbIX akKTax,
YYaCTHMKOM KOTOpPbIX SIBASETCA rocygapctBo. B uactHocTn, nyHkTom 25.2 HaseaHnHoro [JokymeHTa
yCTaHOBMEHO: "BBeAeHMe Ype3BbIHaNHOro MNOSIOKEHUSA OOMKHO OblTb 00BbABNEHO odmumnansHo, Ny6InYHO 1
B COOTBETCTBUN C NONOXEHUAMMU, 3aKpenNeHHbIMN 3aKOHOM".



[axe HecoBepLUEHCTBO HaALMOHANBHOIO 3aKOHOA4ATENbLCTBA O Ype3BbiYaNHOM MOMOXEHUN He faeT
NCMNOSHUTENBHOW BracTu Npaea SeNcTBOBaTb BOMPEKN 3TOMY 3aKOHOAATENbLCTBY. ATO 03HAYAET, YTO PaMKM
ONCKPELMOHHOW BracTu rocyAapCTBEHHOIO OpraHa yCTaHaBIMBAKTCA HE MO YCMOTPEHMIO CaMOro opraHa, a
B COOTBETCTBMM C 3akoHOM. O6sa3aHHOCTb [lpe3ugeHTa 3aboTnTbcA O 6Ge3onacHOCTM rocyaapcTea,
obuecTBa, NNYHOCTM MOXET W [OOMKHa OCYLLECTBINATLCA HE BOMPEKU npeanvcaHusm KoHcTutyumm wm
3aKOHOB, @ B MOSIHOM COOTBETCTBUM C HUMU M B YCTAHOBIIEHHBLIX UMK hopMax, 4To camo no cebe sensieTcs
Ba)KHeWLLEeN NpeanochInkon Takon 6e30nacHoOCTy.

9. Bonpeku MHEHMIO HEKOTOpbIX Y4YaCTHMKOB Mpolecca 3akoHogaTtenbcTBy Poccum m3BecTeH
WHCTUTYT TMPUOCTAHOBIEHUS [LOEATENbHOCTM MOMUTUYECKUX MNapTUA, OOLLECTBEHHBIX OpraHn3auun u
MaccoBbIX ABWXeHuW. B yactHocTM, B nyHkTe "B" cTtatbn 23 3akoHa Poccuiickon depepauun "O
Ype3Bbl4aiHOM MOSOXEHUN" NpedycMaTpUMBaETCs, YTO B Clydae BBEAEHMS YPe3BbIYaNHOIo MONOXEHUsT No
OCHOBaHUAM, yKasaHHbIM B MyHKTe "a" cTtatbu 4 3TOro 3akoHa (MONbITKM HACUNIbCTBEHHOMO W3MEHEHUS
KOHCTUTYLIMOHHOIO CTPOSi, MaccoBble Gecrnopsiakv, COMpPOBOXOAOLMECH HACUITMEM, MeXHauWoHarbHble
KOH(NUKTbI, Onokaabl OTAErNbHbIX MECTHOCTEW, yrpoXawwue XW3HU KU ©6e3onacHOCTU rpaxgaH wunu
HOpMarbHOW AEeATENbHOCTM roCy4apCTBEHHbLIX MHCTUTYTOB), AOMOMTHUTENBLHO MOXET BBOAUTLCA Takas Mepa,
Kak NpMOCTaHOBIIEHWE MOClIe COOTBETCTBYHOLLErO NpeaynpexaeHust OessTenbHOCTM NONUTUYECKMX NapTUn,
06LLEeCTBEHHbLIX OpPraHn3aLMin 1 MacCoBbIX OBVXXEHWUIA, NPENATCTBYHOLLNX HOpManu3aumMm o6CTaHOBKMN.

Takum oOpas3om, HasBaHHbI 3akoH ycTaHaBNUBaEeT, 4YTO MPUOCTAHOBIEHME LeATENbHOCTU
NONUTUYECKON MapTUM BO3MOXHO TONMbKO: @) B LeNsX 3aliWTbl KU3HEHHO BaXHbIX MHTEPECOB JIMYHOCTM,
obuecTBa 1 rocygapctea; 6) nocne "cOOTBETCTBYHOLIErO npegynpexaexHns”, npudeMm peyb B 3akoHe, Kak
npeacTaBnseTcs, uaeT O NpeABapuTenbHOM MpeaynpexaeHun U, criedoBaTenbHO, 3Ta Mepa MOoXeT
ncnonb3oBaTbCs TOMLKO B TOM Clyyae, ecnuv npeaynpexaeHve He Bo3bIMeno OeNCTBUS; B) HAKOHEL, ecrv
AeAaATesibHOCTb NONUTUYECKOMn napTmmn nnn MNHOI O 06LIJ,eCTBeHHOFO 06'bep,I/IHeHI/IF| npenaTcTeyeT
HOopManusauun O6CTaHOBKI/I, T.€. npeacrtaBndeT pearnbHYH Yyrpo3dy XXM3HeHHO BaXXHbIM MHTepeCcaM INMNYHOCTH,
obuectea M rocygapctea. Henb3st urHopupoBaTb U TOro, YTO 3Ta Mepa KBanugpuuupyeTtcsa B 3akoHe B
KavecTBe ,El.OI'IOJ'IHVITGJ'IbHOVI K MHbIM MepaM, KOTOpble pacLleHNBalOTCA Kak OCHOBHbIE.

MyHkT "e" cTtatbn 10 gaHHoro 3akoHa ycTaHaBnuMBaeT, YTO Mepbl, NpeanpuHUMaeMble B Nopsiake
OCYLLIECTBMNEHNS YPE3BbIYANHOIO MOMOXEHWUs,, He MOryT HOCUMTb GeccpoyvHoro xapakrtepa. B uacTtHocTw,
TpebyeTcs, 4YTOObl B yKase O BBEAEHMM YPE3BbLIYAMHOIO MOSNOXEHUSA Obll YCTAHOBMEH "TOYHbIA CPOK, Ha
KOTOPbIN BBOAUTCS Ype3Bbl4aNHOE NonoxeHue".

OpHoBpeMeHHO B ctaTbe 13 3akoHa yCTaHOBMEHbI NpeaenbHble CPOKN YPE3BLIYAMHOIO MOSIOXKEHMWS
- 30 gHen, ecnn OHO BBOAWUTCHA Ha Bcen Tepputopum Poccuickon depepaumm, n 60 gHen, ecrnim OHO
BBOAWUTCH Ha 4acTu ee Tepputopun. [1o nCTeYeHUn 3TOro Cpoka YpesBblyanHOEe MONOXEHME npekpallaeTcs
U1 NpoasieBaeTCAa Ha TaKom Xe Cpok noctaHoBrneHnem BepxosHoro Coeeta Poccuiickon ®egepauunmn.

HasBaHHbIN 3akoH Takke yCTaHaBMMBAET, YTO Mepbl, MPUMEHSIEMbIE B YCITOBUSAX Ype3BblHaMHOro
MOMOXEHUs, OOMKHbI OblTb COBMECTMMbI C 0bsi3aTenbCTBamMu, BbiTEKAOLWMMN U3 4ENCTBYIOLLMX JOrOBOPOB
CCCP un Poccunckon degepaunm B obnactn npaB 4enoBeka, a Takke He OOMKHbl Bnevb 3a coboin Kakon-
nmbéo ANCKPUMMHALMK, B TOM YMCFEe B 3aBUCMMOCTU OT MOMUTUYECKUX YOEXOEeHWA OTOENbHbIX NUL, Un
rpynn HaceneHus (4acTb BTopasi ctatb 26).

B cBA3M C 3TMM yMeCTHO euwe pa3 obpaTuTb BHMMaHWe Ha cnegywowme obcTtoaTenbcTBa: BO-
nepBbIX, OENCTBYIOLLEe 3akoHodaTenbCTBO Poccuitickon Pepepaumm unu obline npuHUMMIBI nNpaBa He
npegycmMaTpvBaloT M He [OMycKalT npaBa roCygapCTBEHHbIX OpPraHoB W UX [AOMMKHOCTHbIX Nul B
"ypesBblYalHbIX YCNoBUsX" OTCTynaTb OT 3aKOHOB M OEeNCTBOBaTb MO COOCTBEHHOMY YCMOTPEHUIO (Takoe
npaBo 6biNo npoBo3rnaweHo B Hosbpe 1918 roga VI Bcepoccuinckum cbesgom COBETOB, HO B
nocneayowemM 3Ta npaktvka 6bina oTBeprHyTa); BO-BTOPbIX, NPeAycMOTpeHHble 3akoHoM Poccumnckon
depepaumm "O ypesBbIHAWHOM MOMOXEHUN" Mepbl MOMYT OCYLLECTBMAATLCH TOMbKO NMocre ouunanbHOro u
ny6rmM4yHOro O6BbSABNEHNS O BBEAEHWU YPE3BbIYANHOTO MOMOXEHUS] B COOTBETCTBUM C 3aKOHOM, KaK TOro
TpebyloT MexayHapoaHble obs3aTensctea Poccuickon Pegepaumm.

B cBA3n c nocnegHUm 3ameyvyaHWeM, OAHaKo, crieyeT OroBOpPUTBLCH, YTO MEXAYHapoAHble
CTangapTbl B obnactu MpaB 4enoBeka He npegycmaTtpuBaldT  obweobsisaTenbHbIX  NpaBwn
NMPUOCTAHOBMNEHWS NN NPEKPALLEHNS AeATENbHOCTUN NONUTUYECKUX MapTUiA, OOLLIECTBEHHbBIX OPraHn3auun u
MaccoBbIX OBWKeHWA. B yacTtHocTu, ctatea 20 BceoOwen geknapaumm npae YernoBeka yCTaHaBnvBaeT:
"Kaxgpli 4enoBek MMeeT NpaBo Ha cBOOOAY MUPHbBIX cCOOpaHnii U accoumauun”. B unTMpoBaBLUIECS cTaTbe
22 MexayHapoOHOro nakta o rpaxgaHcKuMx U nonuTuYeckux npasax npegycmoTpeHo: " Nonb3oBaHue aTnm
NpaBoOM He MNOASIEXUT HUKAKUM OrpaHuWYeHusIM, KpOMe Tex, KOTopble MpegycMaTpyMBalOTCA 3aKOHOM U
KOTopble Heobxoaumbl B OEMOKpaTU4ecKOM obLLecTBe ONs OXpaHbl rOCYAapCTBEHHOM U OOLLECTBEHHON
6Ge3onacHocTn, OOLECTBEHHOrO Mopsigka, OXpaHbl 300POBbA M HPABCTBEHHOCTWU HACENEHUs UNu 3aluTbl
npaB u ceobop Apyrvx nuu. Hactodwasa cratbss He NpenATCTBYET BBEOEHWMIO 3aKOHHbIX OrpaHWYeHui
Mofb30BaHNS 3TUM NPaBOM ANS MWL, BXOASALLNX B COCTAB BOOPY>KEHHBLIX CUIT U Nonuumn”.

OTM MOMOXEHWs Hemnb3s TOMKOBaTb KaK YCTAHOBIEHWE cydebHOro wnm WHOro nopsigka
NMPUOCTaHOBINEHMS UMW NPEKpaLLLEHNS AeATENBHOCTN OOLLECTBEHHOrO 00 beANHEHUS, HO 3TOT MNOPSAAOK, KaK U
dopma orpaHuyeHusl, Kpyr nvud, HagerneHHbIX COOTBETCTBYIOLLMMM MOMHOMOYUSMU, U NP., JOIKEH ObiTb
yCTaHOBMEH 3akoHOM. Bo BCAKOM cnydae HasBaHHble MOMOXEHWMS Hemnb3si TONKOBATb Kak Jdaroliume
NCMOMHUTENBHOWN BNACTX NOSTHOMOYME MO COOCTBEHHOMY YCMOTPEHUIO MPMOCTaHaBNUBATh UM NpekpalLaTh



0EeATeNbHOCTb NONMUTUYECKUX NapTUNA.

Uto xe kacaetca KoHcTuTyumm Poccunckon denepauumn, To oHa B ctatbe 50 ycTaHaBNUBaET, yTo
"rpaxkxgaHe Poccuiickon ®epepauum MMeoT nNpaBo Ha obbeauHeHue. OrpaHuyeHnMe 3TOro npaBa MOXEeT
ObITb YCTAHOBIIEHO TONbKO pELUEHMEM Cyda Ha OCHOBaHUM 3akoHa". B  KOHCTUTYUMOHHOM HOopMme
NpefyCcMOTPEH Kak pa3 cyaebHbIn NopsiAoK orpaHuWdeHust nMpaBa Ha oObefMHEHME, OCHOBbLIBAKOLLMINCA Ha
3akoHe. Npryem TepMuH "3aKkoH" B fl@aHHOM crlyvae, kak NpeAcTaBnsieTcs, He MNOANEXUT pacluMpUTENbHOMY
TONKOBaHWIO (T.e. NOOON HOPMATMBHLIA aKT) M O3HA4YaeT TaKOW PWAMYECKUA akT, KOTopbli obnapaet
onpeneneHHoON npaBoBoM (OPMOM U COOTBETCTBYIOLLEN HOPUONYECKOM CUMOW, MNPUHAT Hagnexawum
opraHom 1 ¢ cobnogeHneM COOTBETCTBYIOLLMX NpoLeayp v T.M.

10. He wmoryt paccmatpuBaTbCs B KayeCcTBE OCHOBaHMS [AMs1 MPU3HAHUS KOHCTUTYLIMOHHON
0EesATEeNbHOCTU TOCYAApCTBEHHbIX OPraHoOB W OOMMKHOCTHbIX MWL C OTCTYMNSIEHMSIMU UMW HapyLUEHUSIMM
KoHctutyummn Poccuiickon ®efepaunm 1 AeACTBYHOLLEro 3akoHoaaTtenbcTBa M cobbitust aBrycta 1991 roaa,
0coBeHHO Toraa, korga peyb naet ob6 OCHOBHLIX NpaBax 1 cBobogax YenoBeka v rpaxaaHuHa.

Mpn aToM HeobxoouMMO y4uTbIBaTb, YTO He B komneTeHuuM KoHcTuTyumoHHoro Cypa oueHka
aerycta 1991 roga, xoTvs, pasymeeTcsi, [OCyAapCTBEHHbI KOMUTET MO Ype3Bbl4aHOMY MONOXEHMWIO, B
KOTOpLIA BXOAWM paf BbICLUMX PYKOBOAMTENEW CTpaHbl, He Obln MpegycMOTpeH AeWCTBOBaBLUEN Toraa
KoHctutyumen CCCP u, cnepoBaTtenbHO, SBRANCA HEKOHCTUTYLMOHHbIM opraHoM. Ho gna pelueHus
BOMpoca O KOHCTUTYLMOHHOCTU Yka3oB [pesnaeHTta Poccuinckon depepaumm n koHcTutyumoHHoctn KMNCC
n KM PCPCP koHcTaTauuss atoro obcrtositenbctBa nNnMbo ee OTCYTCTBME HE UMEKT MPUHLMNUANBHOMO
3HaYeHus.

B cBA3N C M3NOXEHHbIM NPeAcTaBnstoT WHTEPEeC OLEHKW, CopepXKalimMecsi B MNOCTaHOBIEHUU
BepxosHoro Coseta CCCP ot 29 aerycta 1991 roga "O cuTyauum, BO3HUKLLIEN B CTpaHe B CBA3N C
UMEBLUMM MECTO rOoCydapCTBEHHbIM nepeBopoToM". Tak, BO BBOOHOW YacTW 3TOrO akTa CkasaHo, 4TO
"cosgaHne [oCcyqapCTBEHHOrO KOMWUTETa MO YPe3BblYAHOMY MOMOXEHUIO U BBEOEHUE 4YPE3BbIYANHOMO
nonoxeHns B oTAenbHbiX panoHax CCCP 6bino aktueHo noppgepxaHo Cekpetapuatom LK KIICC.
LleHTpanbHbiM KomuteTam komnapTui, peckomam, kparikomam, obkomam KIMCC 6bino pekomeHOoBaHO B
CBSI3W C BBEAEHMEeM Ype3Bbl4alHOro MONIOKEHUSI MPUHSATL Mepbl MO MPUBMEYEHUO KOMMYHUCTOB Ansl
COAENCTBUSA M OCYLLLECTBIIEHMS PELLEHUI, NpUHATBIX TKYIT".

OpgHako B 4acTu nepBOM MNyHKTa 7 MOCTAHOBMNEHUs (OHA B OTNMYMEe OT npeambynbl umeeT
HOPMaTMBHbIN XapakTep M AO/MKHa MPUHMMATbLCS BO BHMMAaHME MpeXae Bcero) ycTtaHaBnuBaeTcs: "Ha
OCHOBaHUM NMeLNXcs cBegeHun ob yyactumn pykosoaswmx opraHoB KIMNCC B nogrotoBke v npoBegeHum
rocygapcTBeHHoro nepesopota 18-21 asrycta 1991 roga npuoctaHoButb gestenbHocTb KIMCC Ha Bcewn
Tepputopun CCCP, nopyume opraHam MB[, obecneuntb COXpaHHOCTb €€ MaTepuanbHbIX LEHHOCTEN U
apXMBOB, a yupexaeHnsiM 6GaHKOB NpekpaLleHne Bcex onepauun ¢ geHexHoiMmn dooHgamm KIMCC". A B yactu
BTOpPOM 3TOro e nyHkta BepxoBHbin CoBeT CCCP, pyKOBOACTBYSICb 4acTbio BTOPOWM cTatbh 3 3akoHa
CCCP "O6 obuiecTBeHHbIX 00beauHeHusix", nopyunn [lpokypatype CCCP npoBectu paccnegoBaHue
OaHHbIX 006 y4vacTum pykoBoadawmx opraHoB KIMCC B OencTBMAX MO HACUITbCTBEHHOMY W3MEHEHUIO
KOHCTUTYLIMOHHOIO CTPOS 1 NpU UX JOKa3aHHOCTU nepeaaTtb matepuansl B BepxosHbin Cya CCCP.

Tem cambim BepxoBHbin CoBeTr CCCP Bosagepxkancsa oT oueHku creneHn BuHoBHocTM KMCC B
cos3gaHum [KYll, nopyynmB ee ycCTaHOBMEHME YMNPaABOMOYEHHbIM Ha TO KOHCTUTYyUMEen W 3akoHaMM
Poccwuiickon depgepaumm opraHam.

Tonbko nocne BbiHeceHust BepxoBHbiM Cygom Poccuiickon ®egepauum, B KOMNETEHLMIO KOTOPOro B
OaHHOM Crnydae BXOOWUT YCTaHOBIIEHME W UCCHEeLOBaHUE COOTBETCTBYHOLUUX DaKTUYECKNX OBCTOSATENbLCTB,
CBOEro peleHnss 9Tu obCToATeNnbCTBa MOMYT CUMTATbCA  YCTAHOBMIEHHBIMU W MMEKLWUMKU  ANg
KoHctutyumonHoro Cyaga pokasaTtenbHyto cuny. B cBasm ¢ atum KoHctutyumoHHein Cyg He Bnpase
yCTaHaBnmBaTb M NCCnegoBaTh hakTnieckme 06CToATENbCTBA, CBA3AHHbIE C CO30AHNEM U OEATENbHOCTLIO
K4 n yyactmem B Hux KMCC (yacTtb yeTtBepTtas ctatbn 1 3akoHa o KoHctutyunonHom Cyae Poccuinckon
depnepaumm), NOCKOMbKY 3TO HE BXOAMUT B KPYT €ro NOfTHOMOYUNA.

MpenctaBnsetrcda, 4to co3ganuve, Bonpekn KoHctutyuum, TKYI  mormo  Obl  criyxnTb
J0Ka3aTeNbCTBOM HEKOHCTUTYLIMOHHOCTM MapTUM M KOHCTUTYLMOHHOCTU MO KpaWHENW Mepe HEeKOTOPbIX
MOMOXEHUA paccMaTpuMBaeMbIX YKa30B TOMNbKO B TOM cry4vae, ecnv 6bl KUl Obin co3gaH no pelleHuto
napTun, ee PyKkoBOOSLLMX OPraHoB, YNPaBOMOYEHHbIX NMPUHUMATb pPeLUeHusi, 0ba3aTenbHble Ans napTmm 1
ee 4neHoB. YTo xe kacaeTcs He COOTBeTCTByloLLeN TpeboBaHusaM KoHctutyumm Poccuickon depepauumn
OEeSATENbHOCTU HEKOTOPbLIX UMW AaXe MHOMMX OOJPKHOCTHBIX NUL, MapTUW UM €e perMoHanbHbIX OPraHoB U
opraHu3auuMi, TO OHa He MOXET CNYXUTb apryMeHTOM B MOfb3y KOHCTUTYUMOHHOCTM Nubo
HEKOHCTUTYLIMOHHOCTU NapTuM 1 OrpaHNYMBalOLLNX ee 4EATENbHOCTbL aKTOB MCMOMHUTENBHON BracTu.

B paccmatpuBaembix Ykasax [lpeangeHta Poccuiickon defepauum u xopoaTanmctse rpynmbl
HapOOHbIX AenyTaToB O npoBepke KOHCTUTYLMOHHOCTM KINCC n KIM PCPCP npaBunbHO oTMevaeTcs, 4To
KOMMYHUCTbI HE MOryT HEeCTM OTBETCTBEHHOCTb 3a [AEWCTBUS pPYKOBOASLLUX OPraHoB MapTuu,
NpOTUBOPEYaLLME 3aKOHY, €CNU OHM (KOMMYHMCTbI) HE y4acTBOBanuM B MPUHATAM WKW peanu3aumm
NMPOTUBOMNPAaBHbLIX PeLleHu. Tak e U NapTUs He MOXET HEeCTM OTBETCTBEHHOCTb 3a MpaBOHAPYLLEHWS,
BKITIOYAs CaMble TSDKKME MPECTYMNIEHNS, COBEPLUEHHbIE NMIOAbMU, NPUAEPKMBAOLLMMNCS WU CHUTAIOLLNMMN,
YTO OHM MpPUOEPKMBAIOTCH, KOMMYHUCTUYECKMX YOEXOEHUMM M COCTOSALMMW B KOMMApTUMM, €Cnu Takue
NpaBOHAPYLLIEHUS NPSIMO He NpeanucbiBanncb ydpeauTernbHbiMU U MHBIMK 0bLLieoba3aTenbHbIMN ANs ee



YIEHOB aKkTaMy NapTUU UMW He BbiTEKann HEMoOCPeACTBEHHO M3 YNEeHCTBA B NMapTUM B CUMY YCTOMYMBOW
Tpaguumm nmbo cnoxmneLlerocs obbiMas BHYTPUMAPTUAHOM XKNU3HW.

[aHHbI BbIBOO MOXET NoKa3aTbCsl HEMOMHbIM, €CIN NPUHUMAaTb BO BHUMaHWE ABa 0OCTOATENbLCTBRA,
NnepBOE M3 KOTOPbIX, Kak NPeaCTaBMNsAETCs, MMEET YHUBEPCarlbHOE 3HA4YEHUE B CMbICIIE PACNpOCTPaHEHNs Ha
4yneHoB nOGOro OOLEeCTBEHHOrO OObeAMHEHMS, BKMOYas KOMMApPTUO, a BTOPOe OOYCNOBEHO
0OCOBEHHOCTAMM UCTOPUYECKOTO PasBUTUS MMEHHO HaLLEW CTpaHbl C NMPUCYLLEN el B He4aBHEM MPOLUIOM
B3aUMHOW MHTErpaumein NapTUMHOIO N rocyAapCTBEHHOIO PyKOBOACTBA.

Peub mpoeT, Bo-nepBbiX, O TOM, YTO YrfieHbl NapTUKN, BMHOBHblE B MPaBOHApyLUEHMsX, nognexat
OTBETCTBEHHOCTM B OObIYHOM MOPSIAKE U B COOTBETCTBUM C AENCTBYIOLLMM 3aKOHOLATENBLCTBOM; BO-BTOpPbIX,
KONMb CKOpPO BbICLUME [OMMKHOCTHbIE NMUA NapTuUKW, Kak yTBepXdaeTcss B XxopaTaiCcTBe O MpOBepKe
KOHCTUTYUMOHHOCTU KMNCC un KIM PC®CP, BLINOMHANM rocyaapCTBEHHO-BAcTHble OYHKUMKW, BO3MOXHO
ObIno Gbl Xo4aTaNCTBYHOLLEN CTOPOHE CTaBUTL BOMPOC O MPOBEPKE COOTBETCTBUSA KOHCTUTYLIMM PELUEHUI 1
OEeNCTBUA 3TUX [AOSMKHOCTHbIX nuy (N0 aHanmorMm C 4acTbid BTOPOW cTaTtbM 32 unu, NpuU Hanumyuum
COOTBETCTBYIOLLMX YCOBUIA, MO aHanornm co ctatben 74 3akoHa o KoHctutyumoHHom Cyae Poccuiickon
denepaumm).

HecmoTpst Ha rMNnoTeTMYHOCTb U faxe 6ecnpegMeTHOCTb TakoW NMOCTaHOBKM BOMPOCa B HACTosiLLee
Bpemsi, B MPUHLUMNMANbHOM MNilaHe Xo4aTancTBYIOLWENn CTOPOHOM pedb Morna Obl BECTUChL O MPOBEPKE TeX
peLLEHNIn U OENCTBUN BbICLLUMX OOMKHOCTHbBIX ML, MapTK, KOTOpble (peLlueHnst U eNcTBMS) COXpaHsan ceoe
3HaJYeHWe B Ka4eCcTBe rocy4apCTBEHHO-BNACTHbIX BeNeHun K aBrycty 1991 roaa.

11. PaccmatpmBaemoe KOHCTUTYUMOHHBIM CyooM Oeno MMeeT BaxHoe 3HadeHue ans
HhOPMMPOBaAHUS YBaXKEHUS] K COOCTBEHHOCTM He3aBWCMMO OT ee opM, YyTBepxaeHus cBoboabl
3KOHOMWYECKON OeATeNbHOCTU, JOBEPUS K rOCy4apcTBYy, €ro opraHam M OOSMKHOCTHLIM NMLaM y4acTHUKOB
3KOHOMMYECKOro COTPYAHMYECTBA. B CBA3M ¢ 3TUM yMECTHO npeXxae BCero nogvepkHyTb, YTo KoHCTUTyums
Poccuinckon ®epgepaummn B ctatbe 10 ycTaHaBnuBaeT yHAaMeHTanbHbIA MNPUHLMA  [PaBOBOro
perynmpoBaHus OTHOLUEHMI COBCTBEHHOCTU, MONYyYMBLLMI pPa3BUTUE B psge oTpacren npasa, B TOM 4uche
n npexne Bcero rpaxagaHckoro: "lMpaBo cobctBeHHocT B Poccuiickon ®denepaumm npusHaeTcs wu
OXpaHsieTcsl rocygapcTBoM. ['ocyaapCTBO co3gaeT ycrnoBus, Heobxoaumble ONs pasBUTUMS pa3HOObpasHbIX
dopM cOBCTBEHHOCTU, U obecnevmBaeT paBHyHO 3alUTy BCEM hopmam COOCTBEHHOCTI".

[aHHbIM KOHCTUTYLMOHHBIM MOSIOXKEHNEM OrnpenensieTcs pofib U MECTO rocyapcTBa Kak HOCUTENS
rocyadapCTBEHHOW BracTM B pPerynupoBaHMM OTHOLLIEHUM COGCTBEHHOCTM, W Ha HEro HanaratTcs
onpeneneHHble  0083aHHOCTM, OCYLLECTBISIEMble Mpexae BCero B Mpouecce 3akoHogaTeNbHOM
0EeATENbHOCTMW.

PasymeeTcs, oT MeHn rocygapcTea MOryT BbICTynaTb pasfnnyHble opraHbl U OMKHOCTHbIE uua, B
ToM uucne [lpe3angeHT, NO3TOMy AN adeKBaTHOro OnpegerieHMst MOSTHOMOYUA MO PeryriMpoBaHuIo
OTHOLLEHMIA CODOCTBEHHOCTU HeoOXoOoMMO OOpalleHWe K oTpacneBOMYy 3akoHogaTenbCcTBy. B 4dacTHocTw,
yactbto 4eTBepton ctatbl 7 3akoHa Poccuinckon depepauum "O cobectBeHHocTM B Poccuiickon
depepaummn" ycTaHOBNEHO, 4YTO MpeKpalleHne npaBa COOCTBEHHOCTM MOMMMO BOMM COBGCTBEHHMKA
BO3MOXHO B cny4vae: a) obpalleHns B3biCKaHWUS Ha UMYLLECTBO COOCTBEHHUKA No ero obsasartenscTBam; 0)
NPUHYOUTENBHOrO OTYYXXAEHNS1 Yy COOCTBEHHMKA MMYLLECTBA, KOTOPOE HE MOXET eMy NpUHaAnexaTb B CUy
3aKoHa; B) PeKkBM3NUMK; 1) KOHdMCKauMn. B gononHeHne K nepeyvmcrieHHbIM OCHOBaHWAM MpekpaleHus
npaea Cob6CTBEHHOCTM MOMMMO BONMM COOCTBEHHMKa 4YacTb nepeasi ctatbk 31 3akoHa npegycmaTpuBaeT
BO3MOXHOCTb  MpeKpalleHuss npaBa COOCTBEHHOCTM B  Cfyvae MPUHATMS  COOTBETCTBYHIOLLMX
3aKoHoAaTeNbHbIX aKTOB; MPU 3TOM YObITKM, MPUYMHEHHbIE CODOCTBEHHMKY B pe3yrnbTare NPUHATUS 3TUX
aKTOB, MO PELUEHMIO Cyfa BO3BpaLlaloTCs COBCTBEHHMKY B MOSTHOM obbeme.

Yka3 ot 25 aBrycta 1991 roga "O6 umywectee KINCC n KommyHuctndeckon naptum PCOCP" un
COOTBETCTBYIOLLME NOMOXEHUs Ykasa oT 6 Hoabpsa 1991 roga, kacawwmuecs N3bATUS MMYLLECTBA, MOXHO
kBanudurumpoBaTtb Kak koHurckaumo. OgHako 4enNCcTByOLWee 3aKoHO4ATENbCTBO YyCTaHaBNMBAET, YTO Takas
KOH(Mckauus no obemy npaBuy BO3MOXHA TOMbKO MO pelleHnto cyga. YTo xe kacaeTcst KoHuMckaumm B
agMVHUCTPaTUBHOM MopsaKe, OHa AONYCKAETCS NULWb B CryYasax, MPeayCMOTPEHHbIX 3aKOHOM.

B uactHocTn, 3akoH O cobctBeHHocTM B Poccuickon ®Pepepauumn OonyckaeT BO3MOXHOCTb
KOH(UCKaUUM unMyLlecTBa CODCTBEHHMKA HE TOMbKO MO PELWEeHUo Ccyda, HO M MO  pPEeLUeHUNo
YNPaBOMOYEHHOIO Ha TO OpraHa Wi AOMMKHOCTHOIO Nvua B BUAE CaHKUWMM 3a COBEPLUEHWE MPECTYNieHus
nnMbo MHOro NpaBOHApPYLLIEHUS (YacTb YyeTBepTas ctatbU 7). AHaANorM4Hoe peLleHne COO4EPXUTCS B OPYrnx
3aKkoHofaTenbHbIX aktax, B ToM ymcne Kogekce PCOCP 06 agMMHUCTPATUBHBIX MpaBoOHapyLLeHnsX. Ho Hx
3akoH 0 cobcTBeHHOCTH, HM 3akoH o [Npe3angeHte Poccuiickonn ®epepauumn Mnn MHblE HOBEWLUWE aKThbl
3aKoHodaTenbCTBa He HagensT [pe3ngeHTa NpaBoM Ha OCYLLECTBIIEHNE KOHJUCKaLMK.

KoHduckauma mmyuiectBa obuiecTBeHHOro obbeauHeHust gonyckaetcsa u 3akoHom CCCP "O6
0o0LecTBEHHbIX 00beaMHEHUAX" (HaCcTb TPETbs CTaTbk 22), HO NULLb B Cry4ae ero NMKBugaumm no peLleHmo
cyna.

Takum obpa3om, NMyLLLECTBO OBLLLECTBEHHOIO OOBbEAMHEHMS MOXET ObiTb M3BATO B COBCTBEHHOCTb
rocygapcrea nmbo Mo peLleHunio cyga O ero nNukeMgaumun, nmbo nyTemM NPUHATUS 3aKOHOAATENbHOIO akTa o
TakoM u3bATMM, M B 3TOM crydyae 4YacTb nepBas ctatbum 31 3akoHa Poccuinckon depgepauum "O
cobcTBeHHocTn B Poccunckon ®enepaumn” Tpebyet NOMHOMO BO3MELLEHUS] COOCTBEHHUKY MOHECEHHBIX UM
ybbiTKOB. YKa3 [lpeangeHTa He MOXeT ObiTb MO CMbICly 3TOA HOPMbl OTHECEH K YMCIy TaKux



3aKkoHoAaTenNbHbIX aKkToB.

He saBnsetca aprymeHToMm B MoOnb3y 3akOHHOCTM Ykasa "O6 wuwmywectee KICC wu
KommyHucTnyeckon naptum PCOCP" n nyHkta 3 Ykasa "O pgeatenbHocTu KINCC u KM PCOCP" n vacTb
BTOpasi crtatbk 31 ynomsaHyToro 3akoHa. CornacHo STOM HOpME BO3MOXHO MpeKkpalleHne npasa
COBCTBEHHOCTN B CBSA3WN C PELUEHWEM TOCYLApCTBEHHOrO OpraHa, HamnpaBNeHHbIM HEMOCPEACTBEHHO Ha
n3bATME MMYyLLLECTBA ¥ cobCTBEHHMKA. Ho Takoe npekpalleHne npaBa cCOOCTBEHHOCTU AOMYCKAaeTCs NULLb B
crny4vasix U nopsigke, YCTaHOBMNEHHbIX 3akoHogaTernbHbIMM aktamu Poccuiickon ®egepauun, pecnyOnuk,
BXoAsWwmnx B cocTaB Poccuiickon depepaumn, C npegocTaBneHMeM COOCTBEHHWKY PaBHOLIEHHOrO
MMmyLlecTBa WM BO3MELLEHMEM €My B MOSIHOM oObeMe YObITKOB, MPUYMHEHHbIX MpeKpalleHMeM npasa
COBGCTBEHHOCTMN.

Takum o6pasom, Yka3 "O6 umywectBe KINCC n KommyHuctuueckon naptum PCOCP" u nyHkT 3
Yka3a "O pgesatensHocTy KINCC n KM PCPCP" B yacTtu, kacatowienca 6e3803mMe3qHoOro nsbsaTns MmyLLLecTsa
006LEecTBEHHOro 00bEANHEHNS!, HEMNB3S MPU3HaTb COOTBETCTBYHOLUUMMU OOBEMY M XapaKTepy MOSTHOMOYUNA
MpesngeHTta Poccuiickon degepaumm 1 B CUIy 3TOFO KOHCTUTYLMOHHBIMWN.

BmecTe ¢ TemM Ha cnywaHusx BbIIBUNUCH dhaKTbl, cBUAETENbCTBYOWME 0 ToM, YTo KINCC Bnagena
ob6bekTamn rocygapCTBeHHON cobcTBEHHOCTU. HekoTopas YacTb MMyLLEeCTBa, HAXOAMBLLErocs BO BNnageHuu
KMNCC, Hocuna cropHbin xapaktep. Ykasbl [lpesvaeHta Poccuiickon depepaumm Takke MNOPOAUNU
HeonpeaeneHHOCTb B PeryrnupoBaHnUM MMYLLLECTBEHHbIX OTHOLWIEHWA. B cBA3M C¢ aTMM npeacrtaBnsieTcs
onpaBaaHHbiM obpalleHne KoHcTtuTyumoHHoro Cyna B BepxoBHbIi COBET, KOTOPBIA COMMacHo MyHKTY 6
yacTtu nepown ctatbh 109 KoHcTutyummn Poccuiickon depepaummn ocyllectsnseT B npegenax KomneTeHumm
Poccuiickon degepaumm 3akoHogaTenbHOE perynvpoBaHMe OTHOLLIEHUI COBCTBEHHOCTU, C MPEANOXEHNEM
0 3aKoHoAaTernbHOM paspelleHnmn Bonpoca o cyapbe nmyuiectsa KIMCC n KM PCOCP.

12. [lemokpaTnsi He HyXXZaeTca Ans CBOEro pasBUTUSA B NPEKpaLleHnn unm 3anpete nonmuTuyYecKnx
napTui, OOLLECTBEHHbIX OpraHM3auuMm W MacCOBbIX ABWKEHUW UMM POCNYyCKe WX PYKOBOOALLMX
OpraHn3auUMOHHbLIX CTPYKTYP, €CINN OHW He NPEACTaBMST pearibHOW Yrpo3bl AN caMux SeMOKpaTUYeCKuX
OCHOB 06LLIEeCTBA, XU3HEHHO BaXXHbIX MHTEPECOB NMYHOCTK, obliecTBa M rocygapcTtBa. Hanuume Takomn
yrposbl 1 (OpMbl MPaBOBOrO pearnpoBaHUS Ha Hee B AEeMOKpaTU4eckoM obliecTBe onpeaensoTcs B
COOTBETCTBMM C 3aKOHOM, @ YCTAHOBIIEHHbIE UM MEpPbI Peanm3yoTcs YyNpaBOMOYEHHbIMM HA TO OpraHamun m
OOJDKHOCTHBLIMU NMLAaMK € cobniogeHnemM COOTBETCTBYOLLIMX NPOLIEAYP U B Npegenax CBoen KOMNeTeHLMN.

BuoeHne pgemokpatum M nyTen ee OOCTUXKEHMS, CpedcTB obecneveHus, opuandeckmx ¢opm B
obuecTee MOXeT ObITb pa3nNUYHbIM N B KOHTEKCTE OBOLLLECTBEHHOIO pa3BUTUSI HaLLen CTpaHbl OCHOBbLIBATLCS
KaKk Ha ydeTe OnbiTa CYLIECTBYIOLIMX B MUPE OEMOKpaTuKi, Tak U Ha MAee COouManbHOro paBeHCTBa WU
KOMNEKTMBU3MA U UX MAPKCUCTCKO-ITEHMHCKOM TEOPETUYECKOM OBOCHOBAHWM.

Mcnonb3yemble B 3TOW [OOKTPUMHE MOHATMS M TEPMUHbI  "coumanuctudeckas pesonouuns”,
"oTMupaHMe  rocygapcrtea”, "guktatypa  nponeTtapuara’,  "skcnponpuauus  3KcrnpornpuaTopos”,
"coumMannCcTUYeCKUin MHTEpHauuoHanuam", "penurus - onuym Hapoga" W Mnp. He paBHO3HAYHbI Lenu
HaCUITbCTBEHHOIO W3MEHEHMSI KOHCTUTYLIMOHHOTO CTPOSi U LIENOCTHOCTU rocydapcTBa, NOAPLIBY €ro
0e30MacHOCTN, pa3XUraHM CouManbHOW, HALMOHANbHOW WIM  PENIMIMO3HON pPO3HM U HEe MOryT
KBanM@umLuMpoBaTbCs Kak NPU3bIBbl K TAKOMY HACUI1IO.

Bonee ToOro, gaxe TeopeTMyeckoe onpaBOaHWE HACUITbCTBEHHOrO U3MEHEHUSI KOHCTUTYLMOHHOIO
CTPOSl, €CriM OHO He 3aKkpensieHO B KayecTBe MpaKTUYecKoW uenn wunu meToda [OesTenbHOCTU
o0LecTBEHHOr0O OObEeAUHEHUS, HE MOXET CYMTaTbCA aHTUKOHCTUTYLUMOHHBIM B CMbICrie cTaTbu 7
KoHctuTyumn Poccunckon degepauum n Briedb BbITEKAWOLWME M3 HEe MOCMEeACTBMS, BKIOYas POCMyCK
OpraHM3auMOHHbIX CTPYKTYp W 3anpeT AesaTenbHOCTU PYKOBOOSLIMX OPraHoB MOMAUTUYECKUX NapTui,
00LLECTBEHHBIX OpraHM3aLnii 1 MacCOBbIX OBMKEHWUN.

MocTynok wvnn OesTenbHOCTb, OxpaHdemble KoHCcTuTyumen, He MoryT ObiTb MCMONb30BaHbl B
KayecTBe [oKasaTenbCTBa BUHOBHOCTM (DM3NYECKOrO WKW HPUAMYECKOro Nvua, MONMTUYECKOM napTum,
OOLLECTBEHHON OpraHM3aumM WM MacCoBOrO [ABWKEHWUST U MOMOXEeHbl B OCHOBY WX OTBETCTBEHHOCTMW.
Mponaranga naewn, gaxe ecnv OHU He pa3genstoTcs 6onblwMHCTBOM obwecTtBa, KoHcTuTyumen Poccumnckon
depepaumm He 3anpeltaeTtcs. Hanpotue, KOHCTUTYUNSI rapaHTUPYET Takyto BO3MOXHOCTb, 3aKpensnsasi npaso
rpaxgaH Ha obbeanHeHne B ObLLECTBEHHbIE OpraHu3auumu, ceobody cnosa, nevatu v np., 1 TEM CaMbiM
cnocobCcTBYET POPMMPOBAHNIO MEXAHM3Ma CaMOpPEryrnsumnmM 1 CaMopasBUTUS counyma.

HoBas pepakuus ctatbu 0 npase rpaxaaH Ha obbveanHenne (ctatbs 50) BHeceHa B KoHcTutyumio
Poccwuinckonn depepaummn 3akoHom ot 21 anpens 1992 roga. CnegoBartenbHO, Nobble HOPMATUBHbLIE aKThl,
NPUHATLIE [0 BBEAEHUS B OEUCTBUE U3MEHEHWA MU OOMNONHEeHWA B KOHCTUTYUMIO M perriaMmeHTupylolme
npaBa M cBoboAbl rpaxgaH, NPUMEHSIIOTCS NULWb MOCTONbKY, MOCKOMbKY OHWM HE MPOTMBOPEYaT HOBEWLLUM
ycTaHoBneHmsam OcHoBHoro 3akoHa Poccun. CornacHo 4vactu BTopow ctatbu 121.8 Ykasbl lNMpeangeHTa
Poccuinckon depepauun He moryT npotuBopeuntb KoHCTUTyuumn u 3akoHam Poccuiickon ®enepauun, a B
cnyyae Takoro npoTusopeyna aencreyet Hopma KoHCTUTyLmK, 3akoHa Poccuinckon denepauun. Ha ato Tem
bonee BaxHO 0bpaTuTe BHMMaHME, YTo KoHcTuTyumen (ctates 121.4) n 3akoHom Poccuiickon degepauum
"O lMpeangeHTe Poccuiickon epepaumn” (ctatba 4) Ha NpesngeHTa Bo3noxeHa o6s13aHHOCTb "yBaXaTb U
OXpaHATb NpaBa 1 cBoOOAbl YeNOBEKa M rpaxaaHuHa", a He perynupoBatb 3Ty npaea 1 cBoboab!.

13. Ha ocHoBaHUM M3NOXEHHOro M pyKoBOACTBYACH cTaTben 165.1 KoHctutyumm Poccuiickon
depnepaumu, 4acTblo YeTBEpPTON cTaThk 1, cTaTbeln 32, YacTAMU YETBEPTOM N BOCbMOWN CcTaTbi 41, NyHKTOM



3 4vactm nepson cratbum 57, crtatbamu 58, 59, 64 3akoHa o KoHcTtuTyumoHHom Cyge Poccuiickon
depnepaumm, nonarato BO3MOXHbIM BbIiCKa3aTb MHEHME O TOM, YTO MYHKT 2 Ykasa [pesngeHTta Poccunckon
depepaummn ot 23 aerycta 1991 roga "O npuocTaHOBNEHWUM AeATenbHOCTU KoMMyHUCTUYECKOW napTum
PCOCP", cornacHoO KOTOpPOMY [O OKOHYaTenbHOro paspelleHns B cyaebHOM mnopsigke Bompoca o
HEKOHCTUTYLIMOHHOCTU gencTBuin  komnaptum PCOCP pgeaTenbHOCTb €€ OpraHoB M OpraHu3auun
npuocTaHaBNUBaETCH, HE COOTBETCTBYET cTatbam 3, 4, 7, NyHKTy "B" cTaTbn 72, nyHKTY 11 4yactu nepsou
ctatbn 109, ctatbe 121.4, nyHkTy 11 cTtatbm 121.5 KoHcTuTtyummn Poccuiickon depepaumm.

MyHkT 1 Ykasa lMpeangeHta Poccuiickon ®egepauum ot 25 aerycta 1991 roga "O6 umyliectse
KMNCC n KommyHuctuyeckon naptum PCOCP" 06 obbsaBneHun rocyaapcTBEHHON COOCTBEHHOCTLIO BCEro
aswkumoro n Hegswkumoro nmyectsa KMCC n KM PCOCP Toxe He COOTBETCTBYET cTaTbe 4, 4acTsam
nepsor n BTopon ctatbn 10, ctatbe 50, NyHKTY 6 4YacTn nepsou ctatbn 109, ctatbam 121.5 n 121.8
KoHcTuTyummn Poccuinckon ®degepauun. ITuM Xe ctatbaMm KOHCTUTYUMM HEe COOTBETCTBYET MyHKT 3 Ykasa
MpeangeHta Poccuickon Pepepaumm oT 6 Hosiopa 1991 roga "O peatenbHocTn KMNCC u KM PCOCP",
MOCKONbKY 3aKoHOoOaTernbHOEe PEerynMpoBaHWe OTHOLLEHWIA COOCTBEHHOCTW, Kak U B LIENIOM onpegereHve
NpaBoOBOro cratyca pecnybrnkaHCKMX OOLLECTBEHHbIX OpraHu3auui, oTHeceHo KOHCTUTyumeln K BedeHuto
BepxoBHoro CoeTta Poccuitckon deaepaumn.

Mpu atom, ogHako, KOHCTUTYUMOHHbIN Cya He MOXET WrHopupoBaTb TOro, YTO, kak GeccrnopHo
yCTaHOBIMEHO B xoAe cyaebHoro 3aceaaHusi, opraHbl KIMCC B cuny ocoboro nomnoXxeHust B NonNuTUYECKomn
cucTemMe obLLEeCTBa pacnopsiXanucb YacTbio UMYLLLECTBEHHOIO KOMMIEKCa rocyaapcTea, B TOM uucne ans
hopMMpoBaHUS cBOEN UmyLLecTBeHHON 6asbl. Heobxoaumo Takke yuntbiBaTb, Y4To npekpalleHme KIMCC He
Bnevet npasonpeemctea Kl PCOCP B oOTHOweHMM npaBa COOGCTBEHHOCTM, B pe3ynbTaTe 4ero
CKnaablBaeTCca npaBoBasi HEONPeAENeHHOCTb B OTHoweHun umyllectea KMNCC, kotopas He moxeT ObiTb
yCcTpaHeHa noctaHoBneHnem KoHctutyumoHHoro Cyna. B cBA3M ¢ aTuMm npegcraBnsieTcs HeobxoomMmbim
obpaweHne k BepxosHomy CoseTy Poccunckon deagepaumm ¢ npeasiokeHmemM o nNpeoaoneHnm BO3HMKLLEN
NpaBoOBOM HeONpeneneHHOCTU B OTHOLIEHUM YyKa3aHHOro MMyLlecTBa MNyTeM MPUHATUS CneuunansHOro
3aKoHoAaTenbHOro akta (UnuM akTtoB) NMOO BHECEHUA AOMOMHEHUA U U3MEHEHWA B AeENCTBYlOLLEee
3akoHoaaTenbcTBo Poccuickon depepaumn.

Henb3a kBanuduumpoBaTb kak cooTBeTcTBylOWMA KoHCTuTyuum n nyHkt 1 Ykasa [lpesvgeHTa
Poccuinckon deagepaumm ot 6 Hos16pst 1991 roga o npekpawieHun Ha TeppuTtopun PCOCP geartensHocTtu KI1
PCO®CP wun pocnycke ee opraHuM3auMOHHbIX CTPYKTYP, MOCKONbKY AaHHbIA MNYHKT YKasa MNpOTUMBOPEYUT
ctatbam 4, 50, 121.4, nyHkty 11 ctatbn 121.5 OcHoBHoro 3akoHa Poccuiickon ®egepauun.

MoxHO Takke OTMETMTb NpPaBOBYK YA3BMMOCTb NyHKTa 1 Ykasa [lpesngeHta Poccuinckon
depepaumm ot 23 aerycta 1991 roga "O npuocTaHOBMNEHUM OeATENbHOCTM KOMMYHUCTUYECKOM MapTum
PCOCP", copepxawero npeanucaHme [lpesangeHTa MuHUCTEpPCTBY BHYTPEHHUX gden Poccuickon
denepaumm o NpoBeAEHUN paccreaoBaHus, MOCKOMNbKY TakuM NpeanMcaHneM HapyLlalTCs YCTaHOBIEHHbIE
3aKoHo4aTeNbCTBOM MpaBuna O MOACNEACTBEHHOCTU; HE UMEKT IOPUAMYECKOrO 3Ha4YeHns NyHKTsl 1 n 5
OaHHoro Ykasa, cogepxawue npeanucaHne [lpokypatype Poccuiickon ®egepaumm, MNOCKOMbKY
COOTBETCTBYOLWAA 0083aHHOCTbL MPOKypaTypbl MpsiMO BbiTekaeT u3 craten 176 wn 177 KoHcTtutyuum
Poccuiickon depepaumn.

MyHkT 6 panHoro Ykasa [lpe3angeHTa O BCTYM/IEHMM B CUNy C MOMEHTa MNOAMNUCaHUSI He
cooTBeTcTBYET [eknapauun npae M cBoboq 4ernoBeka U rpaxpgaHuHa oT 22 Hosbpsa 1991 roga, yacTtu
BTOpOW cTatbn 66 KoHcTutyumm Poccuiickon ®egepaummn n obuieMy npvHUUNY npasa, COrMacHO KOTOPbIM
3aKOH (M MHOW HOPMATMBHBIN aKT), NPedyCMaTpMBalOLWLMIN OrpaHNYeHne MpaB rpakaaH, BCTyMaeT B CuIly
TONbKO Mocre ero onybnvkoBaHus B odmumansHoM nopsgke. CkasaHHOEe pacnpoCTpaHAETCA U Ha NyHKT 7
Ykasa [peangeHta Poccuinckon ®epepauum ot 25 asrycta 1991 roga "O6 wmywectse KICC wu
KommyHuctuueckon naptun PCOCP".

He BbI3bIBAaeT COMHEHMS KOHCTUTYLMOHHOCTL NyHKTa 3 Ykasa lNpe3ngeHTta Poccuickon degepaunm
ot 23 aerycta 1991 roga "O npuoctaHoBneHun peatenbHocT KommyHuctudeckon naptum PCOCP",
KOTOpbIN COOEpXUT nopyvyeHne MuHUCTEpPCTBY BHYTPEHHMX Aen obecnednTb COXPaHHOCTb MMyLLecTBa M
OEHeXHbIX cpeacTB opraHoB M opraHmsaumn KI PCOCP go npuHATUS OKOHYaTEeNlbHOrO peLleHus
cyaebHbimn opraHamn. OH COOTBETCTBYET cTaTbe 4, NyHKTY 5 ctatbu 72, 4acTu nepson ctatbn 121.1,
NyHKTY 6 1 ab3auy nepsomy nyHkTa 11 ctaten 121.5, ctatbe 122, nyHktam 3 1 4 yacTun BTOpow ctatbn 125,
yactam nepeonm u BTopon ctatenm 129 KoHctutyuum Poccuiickon ®epepaumn. TyHKT 4 Ykasa ToxXe
COOTBETCTBYET CcTaTbe 4, MyHKTY 5 cTaTtbk 72, yactn nepsou ctatbn 121.1, ctatee 121.4, ab3auy nepsomy
nyHkta 11 ctatemn 121.5 KoHcTuTyummn Poccuickon ®egepauun.

KoHcTuTyumMoHeH nyHKT 2 Yka3sa Npe3ngeHTa Poccuiickon ®epepauunm ot 25 aBrycta 1991 roga "O6
nmyectee KMNCC n KommyHuctmndeckon naptum PCOPCP", nockonbKy OH COOTBETCTBYET cTaTbe 4, 4acTsaMm
nepson u BTopou ctatbn 10, yactu nepsoun ctatb 121.1, nyHkTy 6 cTtatbn 121.5, nyHKTY 3 YacTu BTOpPON
ctatbn 125 KoHctutyumnmn Poccuinckon ®enepauumu. MNyHkTb 5 1 6 Ykasa cooTBeTCTBYHOT cTatham 4, 9 n 10,
yacTn yeTBepTon ctatbn 111, yactn nepson ctatbn 121.1, nyHkTy 6 1 ab3auy nepBomy nyHkTa 11 cTaTbu
121.5, crtatbam 121.8 n 122, nynuktam 1, 2, 3 4yactu BTOpon ctatbu 125 KoHcTuTyumm Poccunckomn
denepaumu.

MonHocTblo cooTeBeTcTBYET cTathaM 4, 31, 32, yactn BTOpon ctatbum 33, ctatbam 34, 50 n 172
KoHcTtuTyummn Poccuiickon ®enepaummn nyHKT 2 Ykasa [NpesmgeHta Poccuiickon degepaumm ot 6 HOoA6ps



1991 roga "O gestenbHocTu KIMNCC n KM PCPCP", cogepxaluin npegnucaHne rocyaapcTBEHHbIM OpraHam
ncnonHuTensHon Bnactu Poccuiickon deaepaumn, KpaeB, obnacten, aBTOHOMHOW 0OnacTn, aBTOHOMHbIX
okpyroB, ropogoB Mockebl u CaHkT-lNeTepbypra, opraHam npoKypaTypbl - WCKIHOYUTL MNpecrefoBaHue
rpaxkgaH 3a dakt npuHagnexHoctn kK KNCC un KM PCOCP.

14. MpencraBnsieTcsl HeAOCTaTOUYHbIM OrPaHUYUTLCS U3NOXEHHBIMI cneunanbHbIMU K PUONYECKUMMN
BblBOAAMM, BblTeKaloWmmMn n3 Oykebl gencTeylowen KoHctuTyumm Poccuiickonn ®epepaumu. lNpobnema
MOXEeT WM OOfKHa paccMaTpuBaTbCsi B KOHTEKCTE U C Y4E€TOM COBPEMEHHLIX MPOLIECCOB OOLLECTBEHHOMO
pa3suTna B Poccuu, xapaktepusyemMoro oTkasoM OT aBTopuTapHbiXx dOpM opraHusauuu rocygapcrea U
obuwecTtBa, yTBepxaeHMem B KoHcTutyumm w©n  3akoHax Poccuickon  ®degepauuy  NpUHLMMNOB
NapanMcTMYeckon AemMokpaTuu, pasfeneHvs BracTel, NpaBOBOro rocyaapcTBa, HEOTbeMSIEMbIX MpaB
yenoeeka W rpaxgaHuHa W gp., 4TO o0OycnoBnMBaeT KadeCTBEHHble W3MEHEHUS BCel Haluen
KOHCTUTYLIMOHHO-NPaBOBOW [OOKTPUHBLI, a Mopon BredeT Aaxe "npespaweHve" camon KoHcTutyumm -
N3MEHEHNE HOPMAaTMBHOIO COLEPXKAHWUS HEKOTOPbIX ee MonoXeHun 6e3 mameHeHust Tekcta OCHOBHOMO
3akoHa. [locnegHee ("npeBpalleHune") ocyuiecTensetca B aktax BepxosHoro Coseta (unu Cbesga
HapoaHbix pgenytatoB) Poccuiickon ®degepaumm O TONKOBAHUM KOHCTUTYLMOHHBIX HOPM, a Takke
Bblpa)kaeTcs B NOCTaHOBNEHUAX KoHCTUTyLMoHHoro Cyaa.

Mpn paspelleHnn JaHHOrO KOHCTUTYLMOHHOrO cnopa Cya OOMKeH yYuTbiBaTb, BO-MEPBbLIX, YTO B
Gonee LWMPOKOM coOLManbHO-NPaBOBOM MNilaHe pevb WAeT O COOTHOLIEHMM rocygapcTBa, BractM u
rpaxkgaHckoro obuecTsa. Npobnema cocTonT B TOM, YTO, C OAHOW CTOPOHbI, FOCY4apPCTBO U €ro MHCTUTYThI
OOIMKHbI BbITh rapaHTMPOBaHbl OT pa3pyLleHust Nog AeNCTBUEM MONMUTUYECKUX U MHbIX OOLLEeCTBEHHbLIX CWf,
BKIMOYasa NMonuMTMYECKNEe napTuun, OBLLECTBEHHbIE OpraHM3aumMmM U MacCoBble OBWKEHUA, LieNN KOTOPbIX He
TOXAECTBEHHblI UMW HE CONPAralTCA C KOHCTUTYLMOHHBIM CTPOEM; C APYro CTOPOHbI, FpakgaHCckoe
0o0LLecTBO 4OMKHO ObiTb rapaHTUPOBAHO OT MPOM3BOMaA rocyaapcTea U ero areHToB. B 6onee KOHKpeTHOM
nnaHe 3agaya COCTOMT B (POPMUPOBaHUM OMNPEAESIEHHOW MNOMUTUKO-NPABOBOA CUCTEMbI, OOHOW U3
XapaKkTepUCTUK KOTOPOW, Kak OTMeYaeTcs B yxe umtupoBasLlemcs KoneHrareHckom gokymeHte CBCE 1990
roga, sBNsgeTca "JyeTkoe pasgeneHve Mexay rocygapcTtBOM WM MOnMTUYeckuMy naptuamun”. B yacTHocTw,
nmeeTcsa B BUAY, YTO "NONUTMYECKME NapTUKM He ByayT CnuBaTbCsA C rocyaapcTBoM".

Bo-BTOpbIX, peyb MOAET O COOTHOLIEHWM TrOCydapCTBa, BMacTM U YerioBeka W rpaxgaHuHa,
KOMMEKTMBHOIO N WHAMBMAYANbHOrO Hadan B OpraHusaumm couuyma. [ocymapctBo He ecTb npocrtasi
COBOKYMHOCTb rpaxgaH, 3TO CBOeOOpasHbli couManbHbI OpraHusm, obnagalwun camocTosTeNbHOM
LEHHOCTb; nogobHO STOMY  roCy4apCTBEHHO-NMPAaBOBOE  CBOWMCTBO  JIMMHOCTU - IPaXKOaHCTBO,
NPUHAANEXHOCTb K YUCIY rpaaaH rocygapctBa He ucuyepnbiBaeT Bcero 6oratctBa e€ro copepxaHus.
VIMEHHO 4eroBeK sIBMSIETCA BbICLUEN LIEHHOCTbIO W [NaBHOW LEnbl MONUTUMKM rocygapctea. [lpaBoBoe
rocyaapCTBO O3HayaeT He MpocTO (bopMarbHYyK 3aKOHHOCTb, KOoTopas obecrneymBaeT pPerynsipHoCTb U
nocrieqoBaTeNbHOCTb B OOCTWKEHUN W MOAAEPKAHMM OEMOKpaTUYECKOro nopsigka, HoO U cnpaBeanIMBOCTb,
OCHOBAHHYH0 Ha TMPU3HAHUN K MOMHOM TMPUHATUM BbICLUEA LIEHHOCTU 4YEeNOBEYECKOW JIMYHOCTU U
rapaHTMpyeMYIo yupexaeHusammn, obecnevmBaroLMmmn ee Hanbornee NoHOE BblpaKeHune.

HeoTbemnembiM  3neMeHTOM MNPaBOBOrO rocyfapcTBa SABMSIETCA  OEMOKpaTusl, KoTopasi
npegnonaraetT o06A3aHHOCTb BCEX [OCY4apCTBEHHbIX BracTe M WX OOSMKHOCTHbIX Nvuy cobnogartb
KoHCTUTYLMIO 1 ecTBOBaTL COBMECTUMbBIM C 3aKOHOM 06Gpa3omMm.

MpumeHnTenbHO K paccmaTpuBaemMon npobneme pedb umoet o6 06s3aHHOCTM rocygapcTea
hopMMpoBaTb Takue YCroBUS, KOTOpble 0BecneynmBaloT YeTkoe pasrpaHMYeHne Mexay rocygapcTsBoM Wt
NOMUTUYECKUMWN MAPTUAMM, YTO SBMASETCH CYLWECTBEHHO HEeOoOXoAUMbIM W AN MOMHOMO BbIPaXKEHUS
OOCTOMHCTBa, MPUCYLLLEro 4YeroBeYecKOW FMYHOCTM, U paBHbIX W HEOTbEMIEMbIX MpaB BCEX MOAen.
O6s3aHHOCTb rocygapcTBa He CBOAWUTCS MPU 3TOM K MPUHATMIO Pa3OBOro akrta WCMOMHUTENbHOW WUIn
cynebHon BracTu, a 3akn4vaeTcsa B CO34aHMM 3akoHOOATenbHOW BMACTb0 TakKOWM CUCTEMBbI, KOTOpas
UCKIoYaeT CANsHUE NONUTUYECKNX NapTUA C rocy4apCTBOM.

B cBa3n ¢ atum KoHCcTuTyumoHHbIn Cya umeeT ocHoBaHve ans obpaweHuns B BepxoBHein Coset
Poccunckon depepaumm B nopsgke peanv3aumv npyvHagniexailero eMy B COOTBETCTBUM CO cTaTben 9
3akoHa o KoHctutyuuoHHom Cyge Poccuinckon ®egepauum MOMHOMOYMA C  NPEArioKeHUeM o
3aKoHO4ATENbHOM YPErynMpoBaHUM cTaTyca MONMTUYECKUX NapTuiA, B3aUMHbIX 00A3aTenbCTB rocygapcraa
N NONUTUYECKUX NapTUA 1 ap.

VIMEHHO Ha 3TO OpMEeHTUPYeT WCMONb30BaHHLIN 3akoHodaTeneM B 4YacTW BTOpPOW cTaTbn 7
KoHctutyumn Poccuinckon ®enepaumm tepmuH "He gonyckaetcs". OH o3HavaeT, Mo CylecTBy, 3anpeT u B
KayecTBe TaKOBOrO BbICTYNaeT, C OOHOW CTOPOHbI, CNOCOOOM BOCMPENATCTBOBAHMSA MOSBIEHMIO B
NOMUTUYECKOM MPOCTPAHCTBE AHTUKOHCTUTYLMOHHBIX CUIM, C APYrOM CTOPOHbI - CMOCOOOM YCTpaHeHust u3
NOMUTUYECKOrO MPOCTPAHCTBA 3TUX CWIl, ECNIN TaKOBble TaM YyXe MpUCYTCTBYOT. HO u B TOM 1 B ApyromMm
cnydasx Takouh 3anpetr ("He gomnyckaeTcd") npegnonaraeT  3akoHOAATENlbHOE  HOPMUPOBaHWE
OTBETCTBEHHOCTU NapTUM, BKINOYAs BO3MOXHbIE CaHKLMN NPOTUB Hee.

Haunbonee npegnoyTuTEnbHbIM C TOYKM 3pEHMS MyHKTa 6 4YacTu nepBow cTatbym 62 3akoHa o
KoHctutyumonHom Cyge Poccuickon ®efepaummn npegctaBnseTcs Takke crneunanbHoe 3akoHodaTenbHoe
YPErynMpoBaHne BCEro KOMMIIEKCA OTHOLLEHWUI, CBA3aHHbIX C Npeaplaywen geatensHocTbio KM PCOCP, ee
MUMYLLECTBOM M1 Mp.

Mpn 3TOM Kak 3aKOHOAATENbHOW, TaKk M WUCMOSTHUTENbLHOW, U cyaebHOM BnacTam, BCEM OpraHam



NpaBoNpUMEHEHUSS HEOOXOAMMO MMETb B BUAY, YTO rapaHTupyemoe KOHCTUTyLMeN noBedeHue HEe MOXET
OLeHMBaTLCA Kak MPOTMBOMPABHOE W CIYXWTb OCHOBaHMEM AN MPUBMEYEHUS TpaXOaHuHa K
OTBETCTBEHHOCTU. YNEHCTBO B NapTuM Unu y4acTUe B €€ PYKOBOASLLMX OpraHax He MOXET B Kakon-rnvbo
Mepe CKa3blBaTbCsl Ha KOHCTUTYLIMOHHOM cTaTyce rpaxgaH WnuM ux npaeax M cBobofgax B KOHKPETHbIX
NpPaBOOTHOLLEHUSAX.

CornacHo 4actu BTopow ctatb 33 KoHctutyumm Poccuiickon ®Pepepaumun "npaBa v cBobogbl
YyenoBeka W rpaxkgaHuHa MoryT ObiTb OrpaHUYeHbl 3aKOHOM TOMBKO B TOM Mepe, B Kakol 3TO Heobxogmmo B
Lensix 3awmTbl KOHCTUTYLIMOHHOTO CTPOSl, HPABCTBEHHOCTW, 340POBbS, 3aKOHHbLIX NMPaB U MHTEPECOB APYInX
nogen B AeMokpatuyeckom obuiecTe”. B gaHHOM cBA3M BO3MOXHO 0BpaTuTb BHMMaHME Ha cregytoLime
obcTosATenbCcTBa: BO-NepBblX, KOHCTUTYUUS HeOBYCMbICNIEHHO YCTaHaBNUBAET, YTO MPaBO OrpaHU4MBaThb
npaea 1 cBoboabl YernoBeka U rpaxxgaHnHa npy coGOAEHMN COOTBETCTBYIOLLMX YCITOBUW NMPUHAONEXNUT
TONbKO 3aKOHOLATENbHOW BNacTW; BO-BTOPLIX, 3aKoHOo4ATerbHas BnacTb He BNpaBe NPUHMMAaTb 3aKOH,
n3bmpaTtenbHO HamnpaBrieHHbIA Ha OrpaHMYeHNe MpaB YNEHOB TOM WNW MHOW MapTuW, OpraHuMsauum unm
MacCOBOro ABMKEHUS!, HE3aBUCUMO OT TOrO, KaKoe MECTO OHW 3aHMManu B NapTUAHOM UM UHOW nepapxun.
HapyleHune 3akoHopaTenbHON, UCMOMNHUTENBbHON NMbo cynebHOM BnacTbio NPeAnUCcbIBAEMOro ctaTeen 34
KoHcTtuTyummn Poccuiickon Penepauum paBeHCTBa nNpaB M cBOOOO B 3aBMCMMOCTM OT MPOLUSIOA MIK
HacTosILLEA MPUHAAMNEXHOCTU K  KOHCTUTYLUMOHHOMY OOLLECTBEHHOMY OOBLEOWHEHUID He MOXeT
KBanuuLmpoBaTbCcs UHade, kak GUCKPUMUHALNS.

Henb3s 3akpbiBaTb rnasa Ha TO, YTO OrpaHNYUTENbHbIE MO0 3anpeTuTernbHble Mepbl B OTHOLLEHUN
NGO NONUTUYECKON NapTMKM, Kak MpaBWUMo, COMPOBOXOAKTCS OrpaHWYEHUSIMU MPaB €€ YIeHOB Wnu
yHKUMOHepoB. Hegonyctuma kakas-nmbo AUCKpMMUMHALMS B OTHOLLEHUWN YFIEHOB NHOOON KOHCTUTYLIMOHHOW
napTum, BKIOYasi MpaBO Ha 3aHATME roCYAapCTBEHHbIX AOMKHOCTEN, YBOMIbHEHME C paboTbl, NPOABUXKEHME
no cnyxbe, NneHcMoHHoe obecneveHne ObIBLUNX NapTUMHBLIX PabOTHUKOB, 3a4eT B TPYA0BOM CTax paboTbl Ha
NapTUMHbIX OOMKHOCTSAX, M3bunpaTenbHble NpaBa, HeNPUKOCHOBEHHOCTL JIMYHOCTH, XXUnuwa v np.

JlioBGble akTbl UNU LEeNCcTBUS, HamnpaBlneHHble Ha OrpaHUYeHne Unu yuemrneHue npae U ceobopn
YernoBeka M rpaxgaHuvHa B 3aBUMCMMOCTU OT MPUHALMEXHOCTU K MOBOM KOHCTUTYLIMOHHOW NapTuu,
AHTUKOHCTUTYLMOHHbI; aHTUKOHCTUTYLIMOHHLI OrPaHWYeHuUst Unu YLEeMITeHUss npaB YerioBeka gaxe B TOM
crniyyae, ecnu naptus MNpu3HaHa HEKOHCTUTYLMOHHOW. Ecnn ke nuua, coctosBlIME B Takom napTuw,
COBEPLUMNMN KOHKPETHbIE MPaBOHAPYLUEHWUs, OHW HECYT OTBETCTBEHHOCTb B YCTAHOBIIEHHOM 3aKOHOM
nopsigke.

HakoHeu, npeacrtaBnseTcs BO3MOXHbIM M HeobXxoaumbiM 06paTuTb BHMMaHue Ha ewe OAuH
NPVHUUIMAnbHBIN KPUOANYECKUIA BOMPOC, akTyarbHOCTb KOTOPOro 0COBEHHO NposiBMIach B XoAe npoLecca,
MOCBSLLLEHHOIO MPOBEPKE KOHCTUTYLMOHHOCTU YkKasoB [lpesvgeHta Poccuickon Pepepauun, a Takke
koHcTUTyumoHHocTh KINCC n KN PCOCP.

Kak nssectHo, ctatba 165.1, npegycmoTpeBLuas nonHomoume KoHctuTyumoHHoro Cyna Poccuiickon
depepaumm paccmaTpuBatbh dena O KOHCTUTYLIMOHHOCTW MONMTUYMECKMX MapTui, Obina BKAOYeHa B
pencrteyrowyto  KoHctutyumio Poccunckon ®depgepauum 21 anpenss 1992 roga. OcHoBbIBasiCb Ha
TpeboBaHuax 3akoHa o KoHcTtutyumoHHom Cyge Poccuiickon ®egepauum 06 "obecnedeHnn BepxoBEHCTBA
KoHCTUTyLMM M ee HenocpeacTBEHHONO OencTBust Ha Bcen Tepputopum Poccuickon depepauun”
(npeambyna), "nogoep>kaHnn BEPXOBEHCTBA M HEMOCPEACTBEHHOrO AencTems KoHcTuTyummn" (4acTb nepsasi
cTatbn 2) U psige OPYrMx HOPM HasBaHHOro 3akoHa, KOHCTUTYUMOHHbIM Cyg npUCTynuii K pacCMOTPEHUIO
XofdaTtancTea rpynnbl HapogHbIx genytatoB Poccuiickon ®epepauum o npusHaHum KIMCC mn K PCOCP
HEKOHCTUTYLIMOHHBIMM.

Mpn atom, ogHako, Cynd CTOMKHYNCA C OTCYTCTBMEM CheumanbHbIX NpoueccyarnbHbIX npasuil,
perynpyowmnx AaHHbIn BUA KOHCTUTYLIMOHHOIO CydOMpou3BOACTBa, M Obll BbIHYXOEH WCMNONb30BaTb
aHarnoruio 3akoHa, a Mopow 1 aHanoruo npaea. B yactHoctn, B KoHctutyuum n 3akoHe o KOHCTUTYLMOHHOM
Cyne Poccunckon depepaumm He onpedeneHbl NOBOAbl M OCHOBaHUSA pacCMOTPEHWUst Aena O MpoBepKe
KOHCTUTYLIMOHHOCTM OOLLEeCTBEHHOro 06beMHEHMS, YNPaBOMOYEHHbIE HAa 3asiBlIEHME COOTBETCTBYHOLLETO
xofgaTtancTtea cyobekTbl M np. B cBs3u ¢ atum 3akoH o KoHctutyumoHHom Cyge Poccwuiickon ®enepaumm
Hyxgaetca B gonornHenusx, u KoHctuTyuuoHHbin Cyg MMeeT OCHOBaHuA anst  obpaiweHuns ¢
COOTBETCTBYHOLMM NpeanoxeHvem Kk Cbesay HapoaHbix genytatoB Poccuinickon degepaunm, NpuHSABLLEMY
AaHHbIN 3akoH. CamocTosTenbHoe BocnosiHeHe KoHCTUTYUMOHHBIM Cy1OM Ha3BaHHbIX U Apyrux npobenos
He COOTBETCTBYET NPUPOAE U Ha3HAYEHMIO 3TOrO OpraHa rocy4apCTBEHHOM BNacTu.



