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NMOCTAHOBJIEHUE

KOHCTUTYLMOHHOIO CYQA POCCUANCKOW ®EQEPALIUA

no Aeny o NpoBepke KOHCTUTYUMOHHOCTU cTaTbn 140 [MpaxkgaHckoro npoueccyarnbHoro kogekca PCOCP B
cBA3M ¢ xanobon rpaxagaHku J1.5.duwep

ropoa MockBa 14 dpepans 2002 ropa

KoHcTuTyumoHHbin Cya Poccuiickon ®epepaunmn B coctaBe npeacepatenscTByowero B.OJlyumHa,
cynen KO.M.[Janunoea, J1.M.>Kapkoso#n, [ A XKununa, B.[1.3opbkuHa, H.B.CenesHesa, B.I.CTpeko3oBa,

C yyactMeM npegctasutenen [ocygapcTBeHHoW [Oymbl -  MOCTOSIHHOIO  MpeacTaBuTens
FocymapctBeHHon Oymbl B KoHctuTyumoHHom Cyae Poccuiickon ®epepaunn B.B.JlazapeBa u genyrtarta
C.A.lNonoea, npeactasutensa Coseta ®eaepaunn - agsokara HO.C.MNununexko,

pykoBoAcCTBysCb cTaTben 125 (yactb 4) KoHctuTyuum Poccumnckon Pegepauummn, nyHKTOM 3 4actu
nepBon, YacTAMU BTOPOW U TpeTben cTatbk 3, NyHKTOM 3 4acTu BTOPOW cTaTbn 22, ctaTbsiMn 36, 96, 97, 99
n 86 ®enepanbHOro KOHCTUTYUMOHHOrO 3akoHa "O KoHcTtutyumoHHom Cyge Poccuiickon ®egepaunn’,

paccMOTpern B OTKPbITOM 3acefaHun 4eno o NpoBepKe KOHCTUTYLIMOHHOCTM cTaTbun 140 MpaxgaHckoro
npoueccyanbHoro kogekca PCOCP.

lMoBogoM K paccMmoTpeHuo fdena siBunacb xamnoba rpaxgaHkn J1.b.Puwep Ha HapyweHve ee
KOHCTUTYLIMOHHbIX MpaB nonoxeHusmn ctaten 140 MK PCOCP. OcHoBaHueM K pacCcMOTpeHuo aerna
ABMnacb OOHapyXXMBLUAsIC HeonpedeneHHOCTb B BOMPOCE O TOM, COOTBETCTBYOT nu  KoHCTUTyumm
Poccuiickon ®epepauumn ykasaHHble MOMOXEHUS, NMPUMEHEHHbIE Npu cyaebHoOM pasbupatenbcTBe gena
3aABUTENBHULBI.

3acnywas coobweHne cyabu-goknagynka [AXKunuHa, oO6bscHeHWs npeacTaBUTEnen CTOPOHBI,
NMPVHSABLLEN OCNAapMBaEMbI aKkT, BbICTYNIEHUS MPUIMalleHHbIX B 3acefdaHune npeacrasuTenen: ot Beicwero
ApbutpaxHoro Cyma Poccuiickon ®epepaumm - cyobu Bbicwero ApbutpaxHoro Cyma Poccuiickon
depepaumun O.A.HaymoBa, ot 'eHepanbHOM npokypaTtypbl Poccuiickon ®epepaumm - M.I.BenaH, a Takke
nonHomo4Horo npeacrasutensa [lpaButensctBa Poccuiickon ®epepauumn B KoHctuTyumoHHom Cyae
Poccuiickon ®epepaunn  M.HO.Bapliesckoro, uccnenosaB npeAcTaBneHHble [AOKYMEHTbl U UHble
maTepwuansl, KoHcTutyumnoHHbin Cya Poccuiickon ®epepauuu

yCTaHOBWI:

1. B xanobe rpaxgaHkun J1.6.®uwep ocnapmBaeTcd KOHCTUTYUMOHHOCTb cTatbn 140 MK PCOCP,
COrmacHoO KOTOpOW cyA WnM Ccydabsl, donyckasa obecneyeHne wucka, moxeT notpebosaTb OT ucTua
npegocTaBneHnss obecneyeHmss BO3MOXHbIX ANS OTBETYMKA YObITKOB, @ OTBETYMK MOCME BCTYNNEHWS B
3aKOHHYIO CUIY peLLeHusi, KOTOPbIM B MCKe OTKa3aHo, BrpaBe TpeboBaTb OT MCTUa BO3MELLEHUS YObITKOB,
NPUYMHEHHBIX eMYy Mepamu Mo obecnedeHnto ucka, AonyLeHHbIMM No npocbbe ncrtua.

Kak cnepyetr u3 npeacraBneHHblx maTepuanoB, COBeETCKMA paMoHHbIN cyn ropoga YensibuHcka,
paccmatpuBad no 3asBneHuto npokypopa YensbuHckon obnactu, obpaTmBlierocs B UHTepecax
AoMuHucTpaumm ropoga YensabuHcka n AoMmuHuctpauumn YensbuHckon obnactn, 4eno O B3bICKAHWMM B UX
nonb3y c rpaxaaHku J1.b.dvwep geHexXHOW CyMMbl, CBOVMM OnpeeneHnem yaoBrneTBoOpuri xoaatamcreo
MPOKypopa O HaNOXeHMN apecTa Ha UMYLLECTBO OTBETYMLbI B Nopsiake obecnevyeHnss ncka B COOTBETCTBUM
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co ctatben 133 MK PCOCP. OgHoBpeMEHHO MO 3asiBNEHMIO NPeACTaBUTENSA OTBETUYMLbI Cya BO3IIOXMIT HA
NCTLOB 06513aHHOCTb NpeaocTaBUTb obecrneyeHne BO3MOXHbIX Asi Hee YObITKOB, BbI3BaHHbLIX NPUMEHEHNEM
Mep no obecrneyeHuto ncka.

CynebHas konnerns no rpaxxgaHckum genam YenabuHckoro obnacTHoro cyga no 4acTHOMY NPOTECTY
NMpoKypopa OTMEHWMa onpeferieHne B 4acTu BO3MOXeHWss Ha AMMHUCTpauuio ropoga YensbuHcka wu
AoMuHucTpaumio YensabuHckor obnactu o06s3aHHOCTM nNpefocTaBUTb obecnevyeHne BO3MOXHbIX [And
J1.6.®uwep ybLITKOB, ykasas, 4To ctatba 140 MK PCOCP npegycmaTpvBaeT BO3MOXHOCTb BO3MELLEHNS
yObITKOB NULLIL B TOM Criydae, ecnu mMepbl No obecneveHnto ncka gonylleHbl CyaoM no npocbbe uctua, B
OaHHOM Xe Jerne nHuuyuaTnea No NPUHSATUIO TaknxX Mep ucxoauna ot npokypopa. B gansHerwem CoBeTckun
pavoHHbIN cyan ropoga YensbuHcka npoM3BOACTBO MO Aeny npekpatun B CBA3M C OTKA3OM OT MCKa
AomMuHucTpauumn ropoga YenabuHcka M HOBOrO uUCTUA - YnpasneHWs NpPOTMBOMOXAPHOMW CryXbbl
YenabuHckon obnactui, Ha koToporo bbina 3aMeHeHa (C ee cornacus) NpuM3HaHHasa HeHagnexawum UCTLOM
AgmuHucTpaumss YenabuHckonm obnactn. OpgHOBpeMeHHO cyn OTMeHwun obecnedeHne ucka B BUAe
HanoXxeHus apecTta Ha umyuectso J1.b.duwep.

Mo MHeHuo 3asButenbHUubl, ctatbss 140 TTIK PCOCP B HapyweHne TpebOOBaHWU O paBeHCTBE
rpakgaH nepen 3akoOHOM M CyAOM, MPUHLMMNOB COCTSA3aTENbHOCTUM M PaBHOMNPAaBUSA CTOPOH B FPaXkgaHCKOM
CydONpov3BOACTBE OrpaHMyYMBaeT npaBO OTBEeTYMKA Ha obecneyeHve U BO3MeLLEeHMe YObITKOB,
NMPUYMHEHHBIX €My MepamMu no obecneyeHunto ucka, B TeX Cny4vasx, kKoraa 3asiBrieHne o NpuHATAM Taknx mep
NogaHo He UCTLOM, a APYrMMK y4acTBYIOLMMY B Aene nuuamu, a noTomy npotusopeynt ctatbsam 19 n 123
KoHcTutyumm Poccuiickon deagepaumm.

2. B cootBetcTBMM cO cTatbsmu 74, 96 n 97 deaepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O
KoHctuTtyumoHHom Cyae Poccuiickon ®epepaunn” KoHcTuTyumoHHbin Cyg Poccuiickon depepaumm no
Xanobam rpaxgaH npoBepsieT KOHCTUTYLMOHHOCTb HOPMAaTMBHOMO akTa WM OTAENbHBIX €ero NOJIOXKeHWUN
NULLb B TOW YacTu, B KAKON OHWU ObINM NPUMEHEHbI B AeNne 3asiBUTEeNs!, U MPMHUMAaET NOCTAHOBIIEHNE TOSbKO
no npegmeTy, ykasaHHOMY B oOpallleHuMu, OueHMBasi Mpu 3TOM Kak OyKBarbHbIA CMbICIT OCnapvBaeMbIX
MOMNoXeHN, Tak U CMbICN, NpuaaBaemMbiil UM CIOXUBLUENCS NPaBONPUMEHUTENBHOW MPAKTUMKOW, a Takke
NCXOAst U3 UX MeCTa B CUCTEME MPaABOBbLIX HOPM.

CnepoBatenbHO, NPeaAMEeTOM pacCMOTPEHMS MO HAcToSALWeMY Aeny ABMASTCA nonoxeHus ctatbn 140
MK PCOCP npumeHUTENBHO K CryyYyasM MPUHATUS CydoM Mep K obecneyeHuio ucka no xogaTancrBy
y4yacTBYOLLEro B Aene npokypopa, BbICTyNalLWero Ha OCHOBaHUM MyHKTa 2 4yacTu nepBon ctaTbun 4, Yactu
nepson ctaten 41 n cratbm 133 IMTIK PCOPCP, a Takke nyHkta 3 ctatbn 35 depepanbHoro 3akoHa "O
npokypatype Poccuiickon ®epepaumn” B 3aLLMTy YHaCTHONPaABOBOro MHTEpeca Apyroro nuua.

3. CornacHo crtatbe 46 (4actb 1) KoHcTuTyuum Poccunckon ®Pefepauumn kaxgomy rapaHTupyetca
cynebHasa 3awmTa ero npae un ceobon. N3 gaHHOM HOpMbI B €e B3aMMOCBA3M CO cTatben 17 (Yactm 1 n 2)
KoHcTtuTyuumn Poccuiickon ®eaepauun criegyeT, YTO NpaBo Ha cyaebHyk 3almTy OTHOCUMTCH K OCHOBHbLIM
HeoTYyXOaeMblM npaBam W cBobogam uvenoseka; B Poccunckon ®Pegepaumm OHO MNpU3HAETCA U
rapaHTMpyeTcsi corfacHo ob6Llenpu3HaHHbIM MpyHUMNAM W HOpMaMm MeXAyHapoOHOro npaBsa U B
cootBetcTBUM ¢ KoHctutyumen Poccunckon depepaumn. MNpaBo Ha cyaebHyio 3alimTy CNYXUT B CBOK
ovepefb HeobXOAUMOW rapaHTMen OCYLIEeCTBMEeHUs BCeX Apyrux npaes u csobof, KOTOpble, SABMSSACH
HEMNoOCpPeACTBEHHO LENCTBYKLMMMK, ONPEJensioT CMbICM, COOEpXaHMe U MNpPUMEHEHME  3aKOHOB,
OEATeNnbHOCTb  3aKOHOAATENbHOM U WUCMOSHWUTENbHOW  BNacTW, MECTHOrO  CaMOYMpaBlieHUs MU
obecneumnBatotca npaBocygnem (ctatbss 18 KoHctuTyumm Poccuiickon ®Pepepaumu) u  nNpusHaHue,
cobnogeHne 1 3awmuTa KoTophblxX, cornacHo cratbe 2 KoHcTtuTyumm Poccuiickon ®enepaumm, - 0683aHHOCTb
rocygapcTsa.

Mo cMmbicily NpPUMBEOEHHbIX KOHCTUTYLMOHHBIX MOMOXEHWUWA, y4YacTHMKaM CyAonpou3BOACTBa
rapaHTMpyeTcs NpaBo Ha cygebHyto 3awmTy B NONHOM obbeme, achdeKTUBHOE BOCCTAHOBIIEHNE B MpaBax
nocpeacTBOM NpPaBOCyAMs, OTBevawlero TpeboBaHuAM CrnpaBeAnmMBOCTU. OTO KOHCTUTYLIMOHHOE MpaBo
KOHKpeTusMpyeTca B TOM 4uMCrnie B rpaXgaHCKO-NpoLeccyanbHOM 3akoHogaTenbCTBE, OCHOBHas Lerb
koToporo, cornacHo ctatee 2 [TIK PCOCP, - 3awuta HapyLeHHbIX UM OCnapyBaeMbIX NPaB U OXpaHAeMbIX
3aKOHOM MHTEPECOB (PM3NYECKMX U IOPUAMYECKMX MWL, YTO Mpegrnonaraet He TONbKO BO3MOXHOCTb AMS
3aMHTEPEeCOBaHHOIO Nuua obpaTuTbCS B CyA 3a 3alMTON HapyLEHHOro MM OcCnapvMBaeMoro npasa Wmu
oxpaHsieMoro 3akoHom uHTepeca (ctatba 3 [TIK PCO®CP), HO u uvHble npoueccyanbHble CpeacTea,
npefocTaBnsieMble 3aKOHOA4aTENbCTBOM.

K Takum cpefnctBam OTHOCUTCH MHCTUTYT obecneyeHus ncka, KoTopbld UCMOMb3yeTcs CyAOM, eCcrnu
HenpuHATNE Mep obecnedeHns MOXeT 3aTPYAHUTb UNK caenaTb HEBO3MOXHbBIM UCMOMNHEHNE peLleHns cyaa
(ctatbsa 133 MK PCOCP). BeTynueluee B 3akOHHYIO cuny cyaebHoe peLleHne JOMKHO BbITh UCMOMHEHO, - B
NMPOTUBHOM CIlydae UCKaxaeTcs cama CyTb MpaBOCyaWs MO rpaXgaHCKkum genam, K npouefype KoToporo
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obpalllaeTcs ucTel AN 3aluMTbl CBOEro npasa, He JoCTUraeTcsl Lenb 3aluThbl npas, cBOGO4 U OXpaHAEMbIX
3aKOHOM WHTEPEeCcOB, YTO HECOBMECTUMO C KOHCTUTYLMOHHBLIM MPUHLMMOM CrnpaBedsIMBOro npasocyauns U
nonHor cynebHoi 3aluTbl, OTPULATENBHO CKasbiBaeTcA Ha aBTopuTeTe cydeGHONM BracTh U nopoxaaeT
COMHEHNS B 9P (PEKTUBHOCTU NPABOBbLIX CPEACTB 3alLMUThI.

CnepoBarternbHO, NMpUHMMaeMble CyAOM 3aKOHHble M OBOCHOBaHHbIE Mepbl MO ODOecneyveHuto ncka
HanpaBneHbl Ha JocTukeHue 3deKTUBHOW cyaebHOM 3aluTbl NpaB M 3aKOHHbIX WMHTEPECOB MCTUa B
cny4vasx, KOrga CywlecTByeT BEpPOSTHOCTb HEUCMOMHEHUS UMW HeHaamnexallero MCMOMHEHUS OTBETYMKOM
Oyaywero peweHusa cypa. Mexagy Tem ucrtey M oTBeTUMK B cuny ctaten 19 (vactb 1) n 123 (yactb 3)
KoHcTutyumm Poccuiickon depepalmm paBHbl Nnepes 3akOHOM U CyAOM, a pa3pelleHne CyaoM BO3HMKLLEro
MEXAYy HMMWU Ccropa [OOJPKHO OCYLLECTBMATbCH B COOTBETCTBUM C MNPUHLMMAMU COCTHA3aTENbHOCTU U
paBHONpaBus CTOPOH. Ha3BaHHbIM KOHCTUTYLIMOHHBIM HOPMaM KOPPECNOHAMPYIOT NOMNOXeHUs ctaten 7, 8 u
10 BceoOlien geknapauun npae venoBeka, nyHkTa 1 cratbn 14 MexayHapoAHOro nakta o rpaxgaHCKux m
NONMUTUYECKNX MpaBax U cTaTbu 6 KoHBeHUMM O 3awmTe npaB YenoBeka M OCHOBHbIX C€BOOOA, KOTOpble
rapaHTMpylOT paBEHCTBO BCEX Meped 3akoHOM W CydOM, MpaBO KaXgoro Ha  crnpaBeanueoe
pa3bupaTenbCTBO Crnopa O FPaXOaHCKMX npaBax M 00S3aHHOCTSX He3aBWCUMbIM U OecnpucTpacTHbIM
CyAOM, CO3[aHHbIM Ha OCHOBaHWM 3aKoHa. OTW MOMOXEHWs, KakK OTHOocsAWwMecs K obLienpusHaHHbIM
npuHUMNaM 1 HopMaM MeXOyHapoAHOro npaea, cornacHo cratbe 15 (Yactb 4) KoHcTuTyummn Poccuiickon
degepaumm 9BNATCA COCTABHOW YaCTbiO MPaBOBOV cucTeMbl Poccuiickon deagepaumn.

Mo cmbicny npuBedeHHbIXx HOpm KoHcTuTyuumn Poccuiickon depepaumm n MexgyHapogHoro npasa,
ncTel 1 OTBETUYUK B paBHOM Mepe obnagatoT npaBoM Ha cyaebHyto 3awmTy. OT0 03Ha4YaeT, B YaCTHOCTU, YTO
OTBETYMKY, KaK PaBHOMPAaBHOW C UCTLOM CTOPOHE B rpaxgaHCKoM npouecce, AomkHa OblTb rapaHTMpoBaHa
BO3MOXXHOCTb 3aLLMTbl €r0 Npas Npy NpUMEHeHNM Mep no obecneyeHnto ucka. B npotueHom crniydae ewe o
noaTBepXaeHus cyaebHbIM pelueHneM npaBa MCTUA Ha NpeaMeT crnopa OTBETYMK Npyu HEOBOCHOBaHHOM
3asBneHnn K Hemy TpeboBaHus 06 obecneyeHnn ncka MoXeT okasaTbCs B HeGnaronpuAaTHOM MO CPaBHEHWIO
C WCTLUOM MOMOXEHUWN, MOCKOMbKY MpUHATME Mep no obecneyeHMo UCKa CBA3aHO C MaTepuanbHO-
NPaBOBbIMW OrPaHNYEHNAMU N BO3MOXHBIMU YObITKAMW.

4. B Poccwuiickon ®egepaumm rapaHTUpyoTca cBoboga 9KOHOMUYECKOW AeATENbHOCTU, NPU3HaHne u
3aluTa paBHbIM 0Opa3oM YaCTHOW, rOCYSapCTBEHHOW, MYHUUUMNANbHOM U MHbIX (POPM CODCTBEHHOCTH,
npaBo Kaxgoro Ha cBobOOOHOE  WCMONb30OBaHME CBOMX CMOCOBHOCTEM M uMmywecTBa AN
npegnpvHUMaTenbCKOM M MHOW He 3anpeLueHHON 3aKOHOM 3KOHOMMYEeCKOW AesTenbHocTu (ctatbu 8, 34,
yactb 1; crtatba 35, yactm 1 u 2, KoHctuTtyumm Poccuickon depepaumm). Ha 3TUX KOHCTUTYLMOHHBIX
npeanMcaHnsiXx OCHOBaHbl B3aMMOCBsI3aHHbIe NMonoxeHus [paxagaHckoro kogekca Poccuiickon depgepaumm o
paBeHCTBE YYaCTHMKOB rpaX4aHCKMX NPaBOOTHOLLEHWI, HEeNpPUKOCHOBEHHOCTM cobCTBEHHOCTW, cBoboge
[OroBopa, HegonmycTUMOCTM MPOM3BOMBHOIO BMellaTenbCcTBa KOro-nMbo B 4acTHble pgena, o6
OCYLLEeCTBMEeHNM CyObeKkTamMun rpakaaHCKMX NpaBOOTHOLLEHUI MpUHaAnexalwmx um npas no co6CTBEHHOMY
YCMOTpPeHMto (NYHKTbI 1 1 2 cTtaTbu 1, NYHKT 1 cTaTbk 2 1 NyHKT 1 cTaTen 9).

Mpupogon rapaHTupoBaHHbIX KoHcTuTyumen Poccuickon depepaumm  rpaxgaHCKux —npas,
mMaTepuanbHbIX MO CBOEW CyTW, OBYCMOBNEHO AMCMNO3UTUMBHOE Hayano rpakgaHCKOro Cygonpou3BOACTBA,
YTO HaxoOWUT BbIPaXXEHWE B rpaxgaaHCKO-npoueccyanbHOM 3akoHOAaTeNnbCTBEe MPU KOHKpeTu3auun Takoro
obLero npyHUUNa cygonpousBoacTBa, Kak COCTA3aTeNbHOCTb M paBHOMNPaBue CTOPOH (cTaTtbsa 123, yacTb 3,
KoHnctutyuun Poccunckon ®depepaumm). B COBOKYNHOCTM € OPYrMMW  MPUHLUMAAMU  FPaX4aHCKOro
CydOMNpoOM3BOACTBA OHM BblpaXalT LUenu npaBoCyaMs MO rpakOaHCKMM Jdenam, W npexge Bcero
KOHCTUTYLIMOHHYIO Lienb 3aluTbl NpaB M cBOOOA YenoBeka M rpaxpaHunHa (ctatbs 2; ctatbda 17, yacTtb 1;
ctatbs 18 KoHcTuTyumm Poccuinckon depepaumm).

anCYLLI,I/IVI rpaxgaHckomMmy  cygonpousBoacTteBy  npuHUun  OUMCNO3UTUBHOCTM  O3Ha4aeT, 4TO
npoueccyarnbHble OTHOLWEHNA B rpaxgaHCkomM cygonpom3BoacTtBe  BO3HUKAROT, M3MEHAKTCA WU
npekpawarTcd, rnaBHbIM o6pa30M, no wuHMunatmee HenocpencTtBeHHbIX YYaCTHMKOB  CMOPHOro
MaTepuanbHOro nNnpaBoOTHOLLEHUA, KOTOPble MMEKT BO3MOXHOCTb C NOMOLLBbIO Cyaa pacnopsaXxXaTbCA CBOMMU
npoueccyarnbHbIMX MpaBaMn, a TakKkKe CrNopHbIM MaTepuarnbHbiM MNpaBoOM. Tak, rpaxgaHckoe perno
BO36y)Kﬂ,aeTCF|, KaK npaBuno, no 3adBlieHuio nuua O 3alinte ero HapyweHHOro npaesa, a Mepbl No
obecneyeHno u1cka NPpUHMUMAKTCA B COOTBETCTBUM C BOJNeunsbABleHneMm WucTua (TpeTbeFO nuua,
3adaBnAaLLEero CamMoCToATellbHbIE Tpe6OBaHI/IF| Ha npegmMmet cnopa), 3auHTepeCcoBaHHOIoO He TOJIbKO B
BblHECEHUM B CBOIO MNOJ1b3Y peLleHnd cyaa, Ho U B ero Hagnexatwiem NCnoJyiHeHnu.

BmecTe ¢ TeM B Lensax 3awuTbl NpaB rpaxaaH M OXpaHseMbIX 3aKOHOM MHTepecoB obLiecTBa unwu
WHTEpeCcoB rocygapcTBa C 3asiBNEHUMEM B Cyd O BO3OYXOEHUM rpadkAaHCKOro Aena B COOTBETCTBUM C
NyHKTOM 2 4YacTu nepson ctatbu 4 1 YacTbio nepeow ctatbn 41 MK PCOCP, a Taikke nyHKTOM 4 cTaTtbn 27
n nyHktom 3 ctatbn 35 depepanbHoro 3akoHa "O npokypatype Poccuiickon ®epepauun” Bnpase
0obpaTuTbCsa NPOKypop, AEWCTBYHOLUN Kak AOIMKHOCTHOE NULO NpoKypaTypbl Poccunckon denepauum n He
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ABMSOWNIACA CYOBEKTOM CMOPHbLIX MaTepuarnbHbiX NpaBoOTHOWEHWA. B kavecTBe nuua, y4acTBylOLLEro B
gene, OH Monb3yeTcd COOTBETCTBYOLMMU NpoLecCyalnbHbIMU NpaBamMn, K YUCITY KOTOPbIX OTHOCUTCS U
npeaycmoTtpeHHoe ctaTtbelt 133 MK PCPCP npaBo 3asBuTb xogatancTBo 06 obecneyeHnn ncka. OgHako B
CUMy MPVHUUMNOB OWCMO3UTMBHOCTM, COCTSI3aTENbHOCTM W pPaBHOMPaBUS CTOPOH B  IPaX4aHCKOM
CydONpoM3BOACTBE MPU  OCYLLECTBIEHUN [AaHHOrO MpOLEecCyanbHOro mnpaBa MpPOKypop He [OIDKEeH
OelcTBoBaTb BOMpEKM BONe fvua, B 4aCTHOMPaBOBbIX WHTEpecax KOTOporo oH obpallaeTca B cyd U
KOTOpPbIN Kak npeanonaraeMblil CyOBEKT CMOpHbIX MaTepuanbHbIX MPaBOOTHOLLEHUA B COOTBETCTBUMM C
yacTbto BTopow ctatbun 33 MK PCOCP yyacTtByeT B rpaxxgaHCKOM npoLiecce B KayecTBe uctua.

CnepoBaTtenbHO, €ecnM XO4aTancTBO MPoOKypopa O MpUHATAM Mep no obecneyeHuo ucka
noaTBepXKaaeTcsa B TOW UNU UHOW ¢hopme mncTuom nmbo ero npeacrtasutenem (ctatbn 43, 46 n 48 ITIK
PC®CP), npenatcteun ana obecnevyeHns n BO3MELLEHUS UCTLOM BO3MOXHBIX ANs OTBETYMKA YObLITKOB MO
npaeunam, yctaHoBneHHbiM cTtatben 140 [TIK PCOPCP, He umeeTcs. MIHOe UCTONMKOBaHME MOSNIOXEHUN
OaHHOW cTaTbM MpuBOAUIIO Obl - C y4eTOM OCODEHHOCTEN rpaAaHCKUX MpoueccyanbHbIX OTHOLUEHWN, B
cMUCTEME KOTOPbIX OEWCTBYIOT 3TWM MpaBuma, - K HapyleHW0 paBeHCTBa BCEX Neped 3akOHOM W CYAOM,
orpaHm4MBano Obl MpaBo OTBETYMKA Ha CydebHyl 3awWuTy, a Takke npoTuBopeymrio Obl MpuHUMIam
COCTA3aTeNbHOCTU 1 paBHONPaBusi cTopoH (ctatbda 19, yacTtb 1; ctaTesa 46, YacTb 1; ctatba 123, yacTb 3,
KoHctuTtyuumn Poccuiickon ®epepauun).

5. B Poccunckon degepaumm npaBocyane OCYyLLECTBSETCA TOMNbKO CyAOM Kak Hocutenem cygebHon
BMacTu; Mpu OCYyLLECTBNEHMN NMpaBoCyansi, B TOM YuiCie NOCPEeACTBOM IpadkAaHCKOro Cygonpou3BoacTBa,
CyAbW HE3aBUCMMbl W MOOYMHATCA Tonbko KoHcTutyumm Poccunckon ®epepaummn un degepanbHOMY
3aKOHY; YCTaHOBMB MpU PacCMOTPEHUWN Aeria HEeCOOTBETCTBME akTa rocydapCTBEHHOrO UMM MHOMO opraHa
3aKOHY, Cyd NPWHMMAaET pPEeLUeHMe B COOTBETCTBUM C 3akoHOM (cTtatbst 118, yactm 1 mn 2; cratba 120
KoHctuTtyuumn Poccuiickon ®eapepauun).

paxxgaHckMe  npoueccyanbHble  OTHOLWIEHWMS He  MOryT BO3HMKaTb WM pasBuBaTbca  6es
CaHKLUMOHNPOBaHUS pacnopsaauTenbHbiX OEWCTBUA Y4acTBYOLMX B [efne vy CygOM - OCHOBHbIM M
pewawwmnm cybbekToM 3TUX OTHOWEHMW. B 4acTHOCTWM, OCHOBaHMEM ANs MPUMEHEHUA Mep Mo
obecneyeHno Ucka SABNAETCH He XOA4aTancTBO MPOKypopa, a CoOTBeTCTBYOWMA cyaebHbin akT. [Anga cyna
Takoe XoOaTauCTBO He HOCUT 00si3aTeNnbHOro Xxapakrtepa, peweHuve o6 obecnevyeHum wucka [OMKHO
npuHMMaTbCH B Mpoueaype OCYLECTBNEHUS NpaBoCyauMs U OQOPMISATLCS OMpeaeneHueM, KoTopoe
npuobpetaetr obweobs3aTtenbHyld Cuny W NPUMBOAWUTCA B  WCMOMHEHWE HemeaneHHO B nopsake,
YyCTaHOBMEHHOM ANS UcnonHeHus peweHun cyga (ctatea 137 MK PCOCP).

OcyllecTBnAsa rpaxgaHckoe CyAONpPOM3BOACTBO Ha OCHOBE COCTA3aTENbHOCTU WM paBHOMPaBUA
CTOpOH, cyn obsi3aH co3gaBaTb YCOBUS, MpW KOTOpbIX cobmogancs Obl Heobxoaumbln GanaHc ux
npoueccyarnbHbiX NpaB U 06a3aHHOCTen. ockonbKy Mepbl No obecneyeHno Mcka MpuHMMaloTCcs elle A0
paspelleHns crnopa Mo CyLlecTBY, Bceraa eCcTb PUCK MPUYNHEHMS OTBETYMKY YObITKOB B CBSA3M C TEM, YTO U
cam UCK 1 Mepbl No ero obecneyeHno MOryT oka3aTbCcd HeOB0CHOBaHHbIMU. [103TOMY, UCXO4HA U3 NpuHUMNa
AVNCNO3UTUBHOCTW TPaXKOAHCKOro CyAonpov3BoACTBa, HebnaronpuaTHble MOCNeACTBUS Takoro pucka cyg
(kak ato u npegycmoTpeHo ctatbenn 140 MK PCO®CP) Bnpase BO3NOXUTb HA CamMoOro uctua, Ans 3awuThbl
npaB u B CBA3M C BOMNEM3bABNEHMEM KOTOPOro BO30YXAaeTcs rpaxaaHcKoe Aeno v NpMHUMaoTCs Mepbl No
obecneveHuno ncka.

Ecnn mepbl no obecneyeHnto ucka NpPUHMMAKTCA MO MHULMATUBE MPOKYpoOpa W ero Xo4aTancTBO
NOATBEPKAEHO WUCTUOM, obecrnedyeHne YObITKOB U WX BO3MELLEHWE BO3MOXHO TakkKe Wb 3a cyeT
MMYyLLEeCTBa MUCTLA, MNOCKOMbKY MPOKYPOp He CBSI3aH C OTBETYMKOM CMOPHLIM  MaTepuarnbHbIM
NPaBOOTHOLLEHWEM, €ro y4yacTue B TPaX4aHCKOM MpoLecce MpoU3BOOHO OT (YHKUUM MpPOKypaTypbl
Poccuiickon depepaumm no Hagsopy OT MMeHU rocygapctea 3a cobniogeHvem KoHctuTyuum Poccuinckon
denepaumun 1 UCNONHEHNEM 3aKOHOB, AEUCTBYIOLLMX Ha TeppuTopun Poccuiickon denepaumm (NyHKTbl 1 1 3
ctatbn 1 ®epepanbHoro 3akoHa "O npokypatype Poccunckon depepaumn”), u, Kpome TOro, Mepbl Mo
obecneyeHnto ncka NPUHNMAOTCS He Mo NOCTaHOBIIEHMIO NMPOKYPOpPa, a No cyaebHoOMy onpeaeneHmio.

Mo GykeBanbHOMY cmbicny yactu BTopon ctatb 140 ITIK PCOCP, gns BO3MELLEHUS OTBETUMKY
yObITKOB, MPUYMHEHHBLIX €My MepaMu K ObecrneyeHuto ucka, 3asBrIEHHOINO HEenoCpPeACTBEHHO MWCTLIOM,
HeobxoouMOo, YTOObI 3TM Mepbl ObIN NPUHATBI MPU HANMYMK NPSIMO BbIPaXXEHHOW NpockObl nctua. Mcxops
xe u3 craren 8, 19 (yactm 1 n 2), 34 (yactb 1), 46 (yactb 1) n 123 (vactb 3) KoHcTuTyumm Poccuiickon
depepauuu, nonoxeHusa crtatb 140 MIK PCOCP Bo B3auMOCBA3M C MyHKTOM 2 4YacTu NepBou ctaTbu 4,
yacTblo nepsoun ctatbu 41 u crtatben 133 IMTIK PCOCP, a Tawkke nyHktom 3 ctatbm 35 PepgepanbHoro
3akoHa "O npokypaType Poccuinckon ®efepauun” o3HayatoT, YTo Ans Cnyyaes, korga Mepbl kK obecneyeHuto
ucka MpUMHMMAlOTC NO  XO4aTanucTBy MNPOKypopa, B Uenax obecneyeHnss ©GanaHca B3aUMHbIX
npoueccyanbHblX MpaB M 0643aHHOCTEN paBHOMPaBHbIX CTOPOH B YCMNOBUSIX AUCMO3UTUBHOCTU WU
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COCTA3aTENbHOCTU IPaX4aHCKOro Cy4onpou3BoAcTBa AOMYCTUMO BONEnsbaBneHne uctua B popmax, UHbIM
06pa3oM HeBYCMbICIIEHHO CBUAETENbCTBYIOLMNX O €r0 COrnacun ¢ HeobXoANMMOCTLIO 0BecredYeHns ncka.

bes Takoro cornacusi cyg He OOMKEH MpMHMMAaTb Mepbl K 0bGecrneyeHuto ucka Mo XxopaTawcTBy,
3asBMEHHOMY NPOKypopoM. VHoe no3Bonsno 6bl NCTUY YKNOHATECA OT BO3MELLEHUST YOBITKOB OTBETYMKY MO
dopmMarnbHbIM OCHOBaHMSAM, B TO BPEMS Kak ero AeCTBUTENbHAsA BONA Ha NPUHATUE Mep No obecneyeHuno
ucka 6bina 6bl peanu3oBaHa 4epe3 npoueccyanbHble OeNCTBUS MNpoKypopa, obpaTtmelierocs B cyn C
3asBNeHnemM o Bo30yXaeHUN rpaxaaHcKoro gena B 3allmMTy MHTEPECOB MUcTua. TeM cambiM co3fgaBanach Obl
BO3MOXHOCTb 3noynotpebneHns npaBom Ha cyaebHylo 3awuTy, 4to, No cMbicny craten 17 (dactb 3), 19
(yactn 1 un 2), 46 (vactb 1) n 123 (yacTb 3) KoHcTuTtyumm Poccuiickon degepaunn, HegonycTtumo.

CneposartenbHo, ctatbss 140 [TIK PCO®CP He wmoxeT ObiTb npm3HaHa He COOTBETCTBYIOLLEN
KoHctutyumm Poccuinckon degepaumm Ha TOM fUlb OCHOBaHWW, YTO B HEW HEMNOCPEACTBEHHO He
NPeAyCMOTPEHO BO3MELLEHNE OTBETUMKY YOLITKOB, MPUYMHEHHBIX €My MepaMu Mno obecrnedyeHunto ucka,
OONyLLEHHbIMX MO Xo4aTalcTBy MpOKypopa, NPW YCroOBUW, YTO OHO MOATBEPXKOEHO BONEU3IBABIIEHNEM
uctua. Npu atom npasuna Yactu sTopon ctatbn 140 MK PCOCP, ncxoga na NpyHUMMNOB UCMNO3UTUBHOCTH,
COCTSI3aTENbHOCTU M paBHOMPABMS CTOPOH B rpa)kaaHCKOM CyOOMnpoOuM3BOACTBE, AOIMKHbI NMPUMEHATLCS He
TONbKO B Cryyasix, korga rpaxaaHckoe Aeno 3aBepluaeTcsi pelleHneMm ob oTkase B UCKe, HO U B cry4vasix
npekpaweHns npoussoactesa no geny (cratbs 219 [TIK PCPCP), o6ycnoBneHHOro BONensbABreHNEM
ncTua, Heob6OCHOBaHHO NPeAbABMUBLIENO NUCK K OTBETUUKY.

6. Takmm obpasom, nonoxeHus ctatbum 140 [TIK PCO®CP, npeaycmatpuBawolme 3awmry
MUMYLLECTBEHHBIX NMpaB OTBETYMKa OT Mep Nno obecneyeHuto ncka, NPUHSATLIX MO Npockbe ncTua, B crnyvae
npeabsiBNEHNS UM HEOCHOBATENbHOrO UCKa HarnpaBfieHbl HA COXpaHeHWe pas3yMHOro GanaHca B3avMHbIX
npoueccyanbHbiX NpaB WM 00A3aHHOCTENM CTOPOH KaK HEMOCPEACTBEHHbLIX YYaCTHUKOB CMOPHOrO
MaTepuanbHOro NpaBOOTHOLLEHMS U HE NpeanonaraloT BO3MOXHOCTU NPUHATUSA Taknx Mep Mo Xo4aTancTey
NpoKypopa, He NoATBEPXAEHHOMY BONEU3bABMEHNEM MCTUa. [103TOMy OHM HE MOryT paccMmaTpuBaTbCs Kak
HapyLlaloLwme KOHCTUTYLIMOHHbBIE MpaBa OTBETYMKA, rapaHTUpOBaHHbIe cTatbamn 19 (vacTb 1), 46 (vacTtb 1)
n 123 (yactb 3) KoHcTtuTyummn Poccuickon ®egepauun.

Kak cnegyet mn3 cratbum 125 KoHctutyumm Poccunckon depepaumm u ctaten 3, 6, 74 n 79
denepanbHOro KOHCTUTYUMOHHOrO 3akoHa "O KoHctuTyumoHHom Cyge Poccuiickon ®epepaunmn’,
KoHctutyumonHein Cyan Poccuiickon ®epgepauun, ycTaHaBnuBas COOTBETCTBME OCMapuBaemMoro akra
KoHctutyuun Poccunckon depepaumm no  coAaepXaHuio  HopmMm, obecneuvBaeT BbisIBeHWE WX
KOHCTUTYLMOHHO-NPaBoOBOro  cMmbicna; pAgaHHoe KoHcTuTyumoHHbiM Cygom  Poccuiickon  ®depepauun
ncTonkosaHne mmeet obLieobasaTenbHbIM XxapakTep. B cuny atoro npaBonpuMeHutens, B TOM 4ucne cyq
obLel opucouKumMK, peanusysi CBOU MOSIHOMOYMS, HE MOXeT npuaaBaTb nonoxeHusm ctatbn 140 TTIK
PC®CP «kakoe-nnbo uWHOe 3HayeHue, pacxopsweecss C MX KOHCTUTYLMOHHO-NPaBOBbIM CMbICIIOM,
BblsiBNeHHbIM KoHCTUTYUMoHHbIM Cyaom Poccunckon ®efepaunm B HacTosileMm MoctaHoBneHuu.

Mcxoast M3 M3MOXEHHOTO U PYKOBOACTBYSICb CTaTbel 6, 4YacTaMM NepBol M BTOpPOW cTaTbu 71,
ctatbsMn 72, 74, 75, 78, 79 n 100 degepanbHOro KOHCTUTYUMOHHOIO 3akoHa "O KoHcTuTyumoHHom Cyae
Poccuinckon ®egepauunn”, KoHctutyumoHHbin Cyg Poccuiickon egepaumm

NOCTaHOBUI.

1. MpusHaTb He npoTmeopevawmmm KoHcTuTtyumm Poccuinckon depepaumm nonoxeHus ctatbu 140
MK PC®CP, nockonbky OHW HE MOryT CIyXWTb OCHOBaHWeM [Ans OTkasa CyaoM B YAOBMETBOPEHUU
XofaTancTBa OTBETYMKA O NpefoCTaBfeHUN WCTLOM OOecnevyeHuss BO3MOXHBLIX [Ansi Hero YObITKOB,
NPUYMHEHHbIX B pe3ynbTaTe NPUHATMA Mep K 06ecrneyeHmnto ncka no 3asiBNEHUIO MPOKYpOpa, Tak Kak B 3TOM
crnyyae ykasaHHble Mepbl He MOryT ObITb JOMNYLIEHbI cyaomM 0e3 noaTBepXAeHUs xodaTancTea MpoKypopa
BONen3bSABNEHMEM UCTLA.

2. KoHCTUTyuuoHHO-npaBoBon cmbicn nonoxeHmn craten 140 [TIK PCOCP, BbiSBReHHbI B
HacTosLweM [NocTaHoBneHnn, aBnsieTca obeobasaTenbHbIM U UCKMIOYaeT Noboe MHoe UX UCTOMNKoBaHWe B
NpaBoONPUMEHUTENBHOWN MPaKTUKeE.

3. Hactosiwee [locTaHOBNEHNE OKOHYATENbHO, HE MNOAMIEXUT OOXanoBaHWio, BCTynaeT B CuIy
HeMeaneHHO nocre NpoBo3rnalleHns, AeNCTBYET HENOCPEACTBEHHO M He TpebyeT noaTBepXaeHus apyruMmu
opraHamu 1 JOMKHOCTHBIMU NMLaMW.

4. Hactosquwee [MoctaHOBneHWe nOANEXUT He3ameanuTenbsHomy onybrnukoBaHuio B "Poccuiickon
razete" m "CobpaHun 3akoHopatenbctBa Poccuiickon ®epepauun”. lNocTtaHoBNeHWe [OMKHO ObiTb
onybnukoBaHo Takke B "BecTtHuke KoHcTutyumoHHoro Cyga Poccuiickon ®epepauun”.
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