MmeHem
Poccunckon depepaunn

NOCTAHOBIEHUE

KOHCTUTYLUMOHHOIO CYOA POCCUANCKOWN ®EQEPALUN

no geny O NPoBepKe KOHCTUTYLIMOHHOCTM 4YacTu NATOM cTaTbu 97 YronoBHO-MpoLeccyanbHOro kogekca
PCO®CP B cBsi3n ¢ xanobon rpaxaaHnHa B.B.LLenyxuHa

ropog Mockea "13" noHs 1996 roga

KoHctutyumorHbein Cya Poccunckon @egepaumm B coctaBe npeacenartenscraytowero [A.lN'apkuesa,
cynen M.B.barnas, H.B.Butpyka, A.Jl.KoHoHoBa, T.I.Mopwakoson, +0.[0.PyokmHa, O.N.TuyHoBa,
B.I.ApocnaBsuesa,

C yd4acTmem npeacTaBuTens CTOPOHbl, obpaTuBlenica ¢ xanobonm B KoHcTuTyumoHHbii Cya
Poccuiickon ®depepauuu, - ageokata HO.A JlapuHa,

PYyKOBOACTBYsACb cTaTben 125 (4acTtb 4) KoHctutyumm Poccuiickon ®Pepepaumm, NyHKTOM 3 4acTu
nepBoOn, YacTsAMWN BTOPOWN M TpeTbern CTaTbk 3, MyHKTOM 3 YacTu BTOPOW cTaTbk 22, ctatbamu 36, 74, 96, 97
n 99 degepanbHOro KOHCTUTYUMOHHOTO 3akoHa "O KoHcTuTyumoHHom Cyae Poccuinckon degepaumn”,

paccMoTpen B OTKPbITOM 3acedaHun Oeno O NPOBEPKE KOHCTUTYLMOHHOCTU YacTu nATon ctaTtbn 97
YronoBHo-npotieccyarnbHoro kogekca PCOCP.

lMoBogoM K paccMOTpeHMo dena siBunachb xanoba rpaxgaHuHa B.B.lenyxuHa Ha HapylieHue ero
KOHCTUTYUMOHHbIX MpaB u cBobog 4Yactbto naton ctatem 97 YIK PCOCP, cormacHo KoTopow Bpems
O3HaKOMIEHUA 06BMHAEMOrO M €ro 3alMTHUKa C MaTepuanamu yronoBHOMo ferna npu UCHUCNEHUN cpoka
coflepaHus nopg, CTpaxen B KayecTBe Mepbl NpeceyeHus He yuuToiBaeTcs. 10 MHEeHUO 3aaBUTENs, AaHHas
HOopMma He cooTBeTcTBYeT cTtatbham 2, 17, 22, 45 n 55 KoHctutyumm Poccuinickon depepaummn, Tak Kak
orpaHM4MBaeT ero npaea Ha cBOOOAY M JNIUYHYHO HEMPUKOCHOBEHHOCTb, Ha 3aluTy, a Takke MpUBOAMWT K
HapyLleHWIo ero npas 1 cBobo BCNeACTBME OCYLLECTBMEHUS] CBOMX MpaB APYrMMU NINLaMu.

3acnywaB coobuieHne cygbu-goknagumka HO.[.PyakvHa, oObsiCHeHMst npenctaBUTensl CTOPOHbI,
obpaTuBLLENCS € xanobon, BbICTYNNEHNS 3KCNepTa, a TakKe NpuUrialwleHHbIX B 3acedaHne npeacraButenen
eHepanbHom npokypatypbl, MB[ n1 ®CB Poccunckon denepauum, nccrnegoBas uMerLLMecs mMatepuansl,
KoHcTuTyumoHHbii Cya Poccuiickon ®epepaunm

yCTaHOBWI:

1. B wmapte 1995 roga Obino BO30OyXOEHO YronoBHOE [Aeno Mo OOBMHEHWIO rpaxgaHuHa
B.B.lenyxvHa B coBeplueHUn psaga npectynnenuin, a 20 anpenst 1995 roga k Hemy Gbina NnpumeHeHa mepa
npecevYeHns B BUAE 3aKIMHOYEHUS NOS CTPaxy.

Mo wcTevyeHMM cpoka CaHKUMOHMPOBAHHOINO apecta OH nogan amnoby B  KyHueBckun
MEeXMyHUUMNanbHbIM (panoHHbIM) cyd 3anagHoro agMUHUCTPaTUBHOTO OKpyra ropoda MockBbl B nopsigke

cTatbu 2202 YIMK PC®CP Ha He3akOHHOCTb U HeobocHOBaHHOCTL apecTa. Cyn oTtkasan B.B.lWenyxuHy B
YAOBNETBOPEHMUN kanobbl, COCNaBLWIMCL HA TO, YTO B OTHOLUEHWM HEro U Opyrnx OOBMHAEMBLIX NO Oeny
BbINnonHstoTcst Tpebosanusa ctaten 201 YK PCPCP (o3HakomMneHne 0OBUHAEMOro CO BCEMM MaTepuanamm
YrofioBHOMo fena), B CBSA3M C YeM Ha OCHoBaHUWM Yactu naton ctatbn 97 YK PCOCP cpoku cneacrteus m
CoAepXXaHus nog CTpaXewn NPMOCTaHOBIEHbI.



2. B cootBeTctBUM cO cTaTben 97 denepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccunckon ®epepauun” xanoba B.B.LLenyxuHa aBnsieTca 4onyCTUMON, MOCKOSbKY OcrnapvBaemas B
HEeW Hopma 3aTparMBaeT KOHCTUTYLMOHHbIE MpaBa 3asBuTens W Obina npuUMEHeHa opraHamm
npeABapuUTENbHOrO CreacTBUS U CyaoM MO ero YroroBHOMY AerNy Npu onpedeneHnn CPpoKoB COAEpXKaHUs
nog CTpaxemn.

MpusHaHuo [JaHHOWM xanobbl OONYCTUMOW He nNpensaTcTBYeT npeanucaHwe pasgena BTOpOro
"3akniountencHble U nepexogHble nonoxeHus" KoHctutyumm Poccuiickon ®epepauumn (absau BTOpOWN
nyHkta 6), cornacHo KoTopoMy "OO nNpuBedEeHWs YronoBHO-NPOLIECCYanibHOMO0 3aKkoHOAaTenbCTBa
Poccuiickon ®enepauun B COOTBETCTBUE C MONOXEHMAMM HacToswen KOHCTUTYLMN COXpaHAETCHA NPEeXHNI
NMOpsiAOK apecTa, COoAEepXaHus Mo CTpaXeh W 3afdepaHus nuu, MNo403peBaeMblX B COBEPLUEHUU
npectynnexHus". OTO nMpeanucaHue CBsA3bIBAaeT C MNPUHATMEM HOBOMO  YroNIOBHO-MpOLEeccyanbHoro
3aKkoHogaTesnbCTBa NpUMEHeHne npegycmoTpeHHoro B KoHctutyuum Poccuitckon Pepepauumn cynebHoro
nopsiika apecta 1 3agep)XaHusl, BpEMEHHO COXpaHsisl, TakKum obpasoM, AeNCTBME TONbKO NPeXHen hopmbl
CaHKLUMOHNPOBAHUA apecTa - NPOKypopoM. [pyrMe anemMeHThbl YroflIoBHO-NPOLLECCYarlbHON pernaMmeHTaumm
cogepxaHus nofd cTpaxen HenocpeacTBeHHO B KoHCcTuTyummn Poccuinckon denepaumm He 3akpennstoTcda m
NMO3TOMY HE COCTaBnAT NPeaMeT ee NepexofHbIX NONOXKEHNN.

B T0 xe Bpemsi nyHkTOM 2 pasgena BToporo KoHctutyuum Poccunckon degepaumm npegycMoTpeH
obLwmMn 3anpeT, UCKIYaloLWmMi NPUMEHEHNE 3aKOHOB U APYrMX NPaBOBbIX aKTOB, MPUHATLIX 40 BCTYMNSIEHUS B
cvny HblHe pencteyowen KoHctutyuum Poccuinckon depepaumn, B 4acTu, NpoTUBOpeYaLlen en, 4To
yCTaHaBnMBaeTcs npasonpumeHutenem. [lpeanucaHne ab3aua BTOpPOro nyHkTa 6 pasgena BTOPOro
KoHcTuTyumm Poccuiickon degepaumm - 4acTHOe UcKkIodeHne u3 atoro 3anpeta. OHO He sBNseTcs no
OTHOLLIEHMIO K HEMY KOHKYPUPYHOLLEN crneumanbHOW HOPMOW, HEe MOXET TOSIKOBaTbCS PaclUMPUTENBHO U
pacnpoCcTpaHATbLCA Ha Te 3fieMeHTbl NPoLeaypbl apecTa, KOTopble HEe OroBOpeHbl B cTaTbe 22 (4YacTb 2)
KoHcTutyumm Poccuiickon deagepaumm, T.e. He CBsi3aHbl C CyaAeOHbIM CaHKUMOHNPOBaHWEM apecTa.

3. MNMpoeoarnaweHHoe B ctatbe 22 (YacTb 1) KoHcTutyummn Poccuiickon degepaumm npaso Ha ceoboay
BKITOYAET, B YaCTHOCTU, NPaBO He NOABEpraTbCsl OrpaHNYEHUAM, KOTOPble CBA3aHbl C NPUMEHEHNEM TaKMX
NPUHYOUTENbHBLIX MEP, KaK 3aepXaHue, apecT, 3akmnoyeHne nog CTpaxy unu nuweHne csoboabl BO BCEX
WHbIX dopmax, ©6e3 npegyCMOTPEHHbIX 3aKOHOM OCHOBaHWMW, CaHKUUK Ccyga WM KOMMETEHTHbIX
OOJPKHOCTHBIX NUL, @ Takke CBEPX YCTAHOBIEHHbIX NIMOO KOHTPONMpYyeMbIX CpOKoB. BmecTe ¢ Tem, Byayuu
HeoTYyXAaeMbIM U NpUHaANexalmnm Kaxxgomy OT poXaeHus, npaBo Ha cBoboay B cuny ctatbh 22 (4acTb 2)
KoHcTuTyuumn Poccuickon ®Pepepaumm MoxeT ObiTb MPaBOMEPHO OrPaHUYEHO MpPU apecTe, 3aknioYeHnr nog
CTpaxy W cofepXaHuu non CTpaXken. YCroBMS TaKOro MNpaBOMEPHOrO OrpaHWYeHUs! YCTaAHOBIIEHblI B
cootBeTcTBUM C  KoHctutyumenm Poccuickon ®depgepaunn  defepanbHbiM - 3aKOHOO4ATENLCTBOM,
npegycMaTpuBatloLLMM, YTO 3aKYeHUE NOA CTPaxy MOXeT ObiTb MPUMEHEHO K nuuy, 06BMHAEMOMY MIn
Nogo3peBaeMOMY B COBEPLUEHUN NPECTYMMEHUS, NULWb HA OCHOBAHWUM CY4ebHOro peLleHns v ¢ CaHKL MK
npokypopa (ctateun 11, 89, 96 YIK PCOCP).

YronoBHO-NpoLeccyarnbHbIl 3akOH (Y4acTu nepsasi u BTopas crtatbn 97 YIK PCOCP) onpegnenser
Takke, YTO coAepxaHue nog CTpaxew Npu paccnegoBaHWM NPECTYNeHn He MOXeT npogomkaTtecs 6onee
OBYX MecsueB, a npu 0cobon CMOXHOCTM gena M B MHbIX MWCKNIOYUTENbHbIX Cry4Yasx, Mo pPeLueHuto
KOMNeTeHTHOro npokypopa, - 6onee nomnytopa net. CornacHo 4actu TpeTtben crtatbum 97 YIK PCOCP
nUcTeyeHe NpeaenbHOro Cpoka CoAepXaHWsi Nnog CTpaXew O3HavyaeT HEeBO3MOXXHOCTb ero AarbHeMnLero
npoaneHnst n o6s3aTenbHOCTb HEMEANEHHOIO 0CBODOXAEHMS CoAepXKaLlerocst nog, crpaxen o6BMHAEMOTrO.
OpHako ocnapuvBaemMasi 3asBuTerneMm 4YacTtb nataa crateum 97 YIK PCOCP ycraHaBnuBaeT npasurio,
COrNacHO KOTOPOMY BpPEMSsI O3HAKOMITEHWS OOBUHAEMOrO M €ero 3awuTHMKa C Matepuanamu YroroBHOrO
4ena npy UCYNCNEHMN CaHKLMOHMPOBAHHOIO CpoKa codepkaHus OOGBMHAEMOro MoA CTpaXew B KadecTBe
Mepbl NPeceYeHns He YYUTbIBAETCS.

4. N3 ctatbn 22 (Yactb 1) KoHcTuTyumm Poccuinckon depepaumu, 3akpennstowen npaso Ha ceoboay,
n nyHkta 1 ctatbn 9 MexayHapoAHOro nakta o rpaxgaHCKUX M normMTudeckux npasax, hopMynupyoLLero
YCINOBUSA MPaBOMEPHOrO OrpaHUYeHWss 3TOro npasa, CneayeT, YTO HWUKTO He MOXeT ObITb NoABEprHyT
NPOU3BOSILHOMY apecTy UMW COOEePXKaHUIo NOA CTPaxXen, a Takke He JoMmkeH ObiTb NuweH cBoboAbl MHaYe,
Kak Ha OCHOBaHWsIX U B COOTBETCTBMM C NPOLIeAYPON, KOTOPbIE YCTaHOBMEHbI 32aKOHOM.

YacTte nsaAtaa ctaten 97 YIMNK PCOCP cnocobcTByeT NMPUMMEHEHWIO COAEPXaHWUA MoA CTpaxen B
KadecTBe Mepbl npeceyeHnss 6e3 HeoOXOAMMbIX OCHOBaHWW, AOMKHOW npoueaypbl U BHE Kakux-nnbo
OonpeaeneHHbIX UM KOHTPONMPYEMbIX CPOKOB, YTO MPUAAET OrpaHMYeHUIO NpaeBa Ha cBobody Mpu apecTte
NMPOU3BOSbHLIN XapakTep: cogepXaHne OOBMHAEMOro nop CTpaXel Ha OCHOBaHWW [AaHHOW HOPMbI 3a
npegenammu CaHKLUMOHMPOBAHHOIO Cpoka He npegnoraraeT o06s3aTenbHOro BbIHECEHWUS KOMMNETEHTHLIMM
OopraHamu COOTBETCTBYIOLLENO pelwleHuns. B pesynbtate 0O6BMHAEMbIN MOXET COOepXaTbCsA MOA CTpaxen
Oaxe nocre Toro, kKak paHee NMPUHATOE PeLleHNe O MPUMEHEHUN MepPbl MPECeYEeHUs NN O NPOAJIEHUN CpokKa



coaepxaHusi Nnoa CTpaxen ucyepnano cebs, NMpekpaTurio CBoe AEWCTBME W, CriefoBaTenibHO, Koraa yke
MCYE3NO PUANYECKOE OCHOBAHME OIS HAXOXAEHMSI 0BBHAEMOrO B CrieACTBEHHOM M30NATOpE.

HeponycTUMOCTb M30LITOYHOMO WM HE OrPaHUYEHHOro MO MPOAOIHKUTENBHOCTM COAEPXaHMsS Moa
CTpaxeln BblTeKaeT U U3 nyHkTa 3 ctaTbu 14 MexayHapoOHOro nakra O rpaxaaHCKMX W MONIUTUYECKUX
npaBax, COrmacHO KOTOPOMY KaXAbli MMeeT MpaBO Ha paccMOTpeHwe nboro npegbsABAEHHOro emy
06BUHEHNS1 6e3 HeonpaBAaHHOW 3a4ePXKnU, YTO B NEPBYI0 oYepedb KacaeTcs NuL, NULeHHbIX cBoboabl Ha
JocynebHbIX CTaansix yronoBHOro CyA0NpoM3BOACTBA.

Takol noaxon K rapaHTUsIM OT MPOM3BONBLHOIO apecTta pasBMBAETCH B COOTBETCTBUM C Ha3BaHHbLIM
MexgyHapoaHbIM NakToM M B NpuHATOM [eHepanbHo Accambneern OOH 9 pekabps 1988 roga Ceoge
MPVHLUMMOB 3almUTbl BCEX WL, MOABEPraeMblX 3af4epXKaHuio MIM 3aKMlYEeHMI0 B Kako Obl TO HM Oblno
dopme, corfacHo KOTOpbIM NULO, 3adepXKaHHOe NO YrorloBHOMY OGBUHEHUIO, UMEET NMpaBo B Nto6Goe BpeMs
BO30yauTb pasbupaTenbcTtBOo neped cyaebHblM MMM WHBIM - OpraHOM Ansi OCMnapuBaHWUsi 3aKOHHOCTU
3agepKaHusi, a Takke NpaBo Ha cyaeGHoe pa3bupaTenbCTBO B pasyMHble CPpoku NMBo Ha ocBoboXxaeHue ot

cyda.

5. Hopma yvactu naton ctaten 97 YIK PCOCP, kak 1 BeCb NpaBOBOW MHCTUTYT Mep MnpeceyeHus,
HanpaBneHa npexae BCEero Ha TO, YTOObl MCKMYUTE ANA OGBMHSAEMOro BO3MOXHOCTb CKPbITbCS OT
cneacTBnst U cyda W MOMelwaTb paccrnefoBaHuio, HO, Kpome TOro, umeeTr B Buay HeOOBXOAMMOCTb
BOCMPENATCTBOBAaTb OOBMHAEMOMY M €ro 3alUMTHUKY B 3aTArMBaHUM O3HAKOMMEHUS C Matepuanamu gena,
cdopmMarnbHO He orpaHuYMBas Ux NPy 3TOM KakuM-1Inbo CPOKOM.

B 10 e Bpems rocygapcTeo, Aaxe Mmes Lenb BOCNPENATCTBOBATL 3roynoTpebneHuno npaBoM, ¢ Tem
4YTOObI OCYLLECTBIIEHNE KOHCTUTYLIMOHHbIX NpaB OOBMHAEMOro He HapyLlano npaea v cBoboabl Apyrvx nuu,
AOIDKHO MCMONb30BaTh He Ype3MepHble, a TONbKO HeobXxoaumble U CTPOro 06YCrOBIEHHbIE LensaMy Mepbl.
OTOT MPVHUMM COPa3MEPHOro OrpaHuMYeHus npaB M cBOOOA, 3aKpenneHHblh B cTtaTbe 55 (4actb 3)
KoHctutyuun Poccuiickon ®egepauun, o3HayvaeT, 4TO NyGnNuYHble UHTEPECHl, NepeyncneHHble B JaHHON
KOHCTUTYLMOHHOW HOpMe, MOryT onpaBaaTb NpaBoBble OrpaHMYeHus npas 1 cBo6O4, eCrnn OHW afeKBaTHbI
coumanbHO onpaBgaHHbiM UensMm. [paBuno, 3akpenneHHoe B 4actu nstom crtatem 97 YIMK PCOCP,
yKa3aHHbIM LensiM He COOTBETCTBYET.

CopaepxxaHve gaHHOW HOPMbl peanbHO He WCKMYaeT ee NMPpUMEHeHns B CTaguun nNpeaBapuTenbHOro
paccnefoBaHns Ansi pelleHust cyrybo opraHvM3aumoOHHbIX 3adad, CTOAWMUX nepes OOJPKHOCTHBIMWU Nuuamu
OpraHoB, NPoOM3BOAALMX [O3HaHWe W npeaBapuTenbHoe crieacteve. O6 3TOM CBMAOETENbLCTBYET, Kak
yCTaHOBMEHO B xofe cyaebHOoro sacefaHus, NpaBonpuUMeHUTENbHAs NpakTuka, B TOM 4Yucre 1M no genam,
roe He Mcnonb3oBaHbl NpegyCMOTpeHHble YacTbio BTopor ctatb 97 YK PCOCP BO3MOXHOCTU NpoAneHns
CPOKOB COAEpXaHus Nnof CTpaXew KOMMeTeHTHbIM npokypopoM. Kpome Toro, ocnapvBaemasi Hopma
npegnonaraet CcoAepXaHwe Mnof CTPaXeW Mpu O3HAaKOMMEHUM C MarTepuanamu gena Hes3aBUCUMO OT
HanMuns NPeaycMOTPEHHbIX 3aKOHOM OCHOBaHWW apecTta, 6e3 wux npoBepku W nNoATBEepXAeHus
OencTBUTENbHbIMU  OBCTOATENLCTBAMM Aena, KoTopble MornvM 6bl CBMAETENbCTBOBaTb O pearnbHbIX
HamepeHnsax ob6BMHAEMOro nsbexaTb YronoBHOM OTBETCTBEHHOCTU. BO3MOXHOCTb HEMOTMBMPOBAHHOMO
npumeHeHus Yactn nsaton ctatem 97 YMK PCOPCP no oTHOWweHMo ko BCceM OOBUHSEMbIM siBMsieTCH
Ype3MepHbIM OrpaHu4eHnemM npasa Ha csobogy.

BocnpensirctBoBaHWe OOBMHAEMOMY W €ro 3aliMTHUKY B SIBHOM 3aTAMMBAHWW O3HAKOMIIEHWUSI C
mMatepuanamm gena MoxeT ObITb 06ecrneyeHo nyTemM nNpumeHeHus Yactu wecton ctatbn 201 YK PCOCP,
KOTopasi MO3BOMSiET MPWM HaNUYMU [OKa3aTenbCTB TaKOro MOBEAEHMS OrpaHMyYnTb 3TO O3HAKOMIIEHUE
onpeaerneHHbIM cpokoMm. MoaTomMy AOCTMXKEHWE AaHHOW Leny nyTemMm NPUMEHEHNst ocnapyBaeMoi HOPMbl He
oTBeYaeT TpebOoBaHUIO NCMONMb30BaHUS CPEACTB, COPa3MEPHbIX LiEeNsM.

Kpowme TOro, kak BugHo us xanobel B.B.WenyxnHa n gpyrux matepuanos gena, 4acTb nsitasd ctaTbu
97 YIMNK PCOCP co3sgaeT npeanocbifikvi s Toro, YTodbl No rpynnoBbIM Aenam M3 YCTaHOBMEHHbIX 3aKOHOM
npeaenbHbIX CPOKOB COAEepXXaHWsi ODBUHSAEMOro MOA CTPaXeW WCKIYanocb BpeMsi, 3aTpayeHHOe Ha
O3HaKOMJIEHWE C MaTepuanamm yrosioBHOrO Aeria He TOSIbKO UM CaMUM M €ro 3alUTHUKOM, HO U ApYrMMun
0OBUHAEMBIMW U UX 3aLMTHUKAMKU. DTO O3HAYaET, YTO 3aKoHoZaTeNb u3bpan perynvpoBaHue, nNpu KOTOPOM
BCe OOBUHsIEMble, @ He TOMbKO 3M0ynoTpebnsaLmMe yka3aHHbIM NpoLeccyanbHbIM NMPaBoM, OKasblBaloTCSA
NOABEPTrHYTHIMKU NpoM3BONbHOMY apecTy. ObecneyeHne OOBUHSEMOMY [OCTATOMHOIO BpEeMeHW Anis
03HaKoOMIleHWs C MaTepvanamu fena He [OIMKHO ObiTb CBA3aHO C HACTYMSIEHWMEM [N HEero TaKkoro
HebnaronpMATHOrO NOCNEeACTBUS, KAk HE OrpaHMYEHHOE MO CPOKY AarnbHelllee cogepXaHue nog CTpaxen.
MocnegHee nprobpeTaeT 3HAa4YEHUe CaHKUUM 3@ UCMONb30BaHUE OOBUHSIEMbIM €r0 MpoLeccyarnbHbIX NpaB U
TEM CaMbIM MOHYXAaeT K 0TKa3y OT HUX.

Takum o06pasomM, xapakTep OrpaHuMyeHuss npaea Ha cBoGody, CBA3aHHOIO C COAepXaHuem U



npuMmeHeHneM 4vactm naton ctatbm 97 YINK PCOCP, cBnageTenbCTBYeT C NpPEBbILUIEHWM 3akoHoAaTenem
MOSTHOMOYMIA, NpedocTaBneHHbIX eMy cTatben 55 (YacTb 3) KoHcTutyuum Poccuniickon Pegepaumm.

6. Ob6ecnevyeHnto COpa3MepHOCTU MPOJOIPKEHMS COAEPXKaHWs MOA4 CTpaxew couuanbHO
onpaBAaHHbIM LieNaAM 3TOV Mepbl NepeceyeHns Ha atane O3HaKOMMeHust obBMHSEMOro ¢ MaTepmanamu
OKOHYEHHOro paccriefoBaHuns Mor 6bl cnocobcTBOBaThL PEKTUBHBIN CyAEOHbIV KOHTPOb.

MpeoycmoTpeHHoe B cTatbe 46 KoHctutyumm Poccunckon ®Pepepauumn u  HenocpeacTBEHHO
Jewncteytollee B nobon ctagum yronosHoro cyponpoussoactea (ctates 11 YK PCOCP, nyHkT 7 yacTtu
nepson crtatbum 17 depepanbHoro 3akoHa oT 15 wmona 1995 roga "O copgepxaHun noa CTpaxen
nogo3peBaeMbiX U OOBUHAEMBbIX B COBEPLUEHUM NPECTYNNeHnin") NpaBo Ha cyaebHyo 3aWwuTy, B YacTHOCTU
OT apecTa, KOTopoe B COOTBETCTBUM CO cTaTbaMu 55 (4actb 3) u 56 (YacTtb 3) KoHcTutyuum Poccuinckon
depepaummn paccmatpuBaetca KoHcTuTyumoHHbiM Cygom Poccunckon depepaumm u cygamm obuien
IOPUCAMKUMM  KaK He Moanexallee OrpaHnYeHuto, CKasblBaeTCs pearlbHO He OCYLEeCTBUMbIM Mpu
npuMeHeHun YacTtu nsaton ctaten 97 YINK PCOCP.

O6BuHAeMble, KOTOPbIM  MpeabsBneHbl  Ans  O3HaKoMMeHus  mMaTepuanbl  OKOHYEHHOro
paccnefoBaHus, MoryT obxxanosaTb B CyA NPOAOIMKEHNE COAEpXaHus Nnog CTPaxewn B CBA3M C TeM, YTO
CaHKUMOHMPOBAaHHbIN CpoK ero nctek. OgHako n3 bykBanbHOro cMbicra Yactu nsaton craten 97 YIK PCOCP
crnepyeT, 4TO NOATBEPXAEHME MO Takom >xanobe OAHOro TOMbKO (POPManbHOro MOMEHTa OObSBNEHWS
cnepgoBatenem 06 OKOHYaHWM paccrnefoBaHMs MOXET MPUBECTU K MPU3HAHMIO CyooM HeobxoammocTu
O3HaKoMIieHss OBBMHSAEMOro M ero 3awuTHWKa C martepvanamu gena AoCTaTOuHbIM OCHOBaHWEM Ans
NPOAOIPKEHNS apecTa, YTO MMeno MecTo U B Jdene 3assutens. Takum obpasom, ocnapvBaeMon HOPMOW
HapyllaeTca npaBo Ha cygebHylo 3awmuTy OT HeOOOCHOBaHHOIO coaepaHus noa cTpakew. Nockonbky
NPoAoIPKEHVE codepxaHnus oOBMHAEMOro nog CTpaxewn npu O3HaKOMIIEHMW ero C marepvanamv gerna He
npegnonaraeT BblHECEHWSA 0GOCHOBBLIBAIOLLENO 3TO peLleHus, TO U3-noj cygebHoro KOHTPONs BbiBEAEHbI U1
dakTnyeckas 0BOCHOBAHHOCTb apecTa Ha [AaHHOM 3Tane npouecca, W NPOASeHWe CoaepXaHws nog
CTpaxkeu Kak B npegenax yCTaHOBMEHHOro 3akOHOM MakCMMarnbHOMo CpokKa, Tak U C ero NpeBbILLEHNEM.

MpoBepsast xanoby, B KOTOPOW OCMapvMBaeTCs 3aKOHHOCTb U OOOCHOBAHHOCTb COAepKaHus
0bOBUHAEMOro noa CTpaxew, cyq BnpaBe NPUHATb pelleHne o6 ocBoboXaeHuu ero m3-nog crtpaxu. He
HaWgs OCHOBaHMM Ons  yOooBneTBOpeHus kanobbl, cyn MoxeT nubo HampaBuTb MaTtepuansbl
COOTBETCTBYHOLLEMY NPOKYPOPY ANS PELIEHNs BoNpoca O NPOANEHNN Cpoka coaepaHus, 06BNHIEMOro nog
cTpaxen, nMbo, ecnu MOMHOMOYMSA LOIDKHOCTHBIX ML, NPOKypaTypbl, NMPEAYCMOTPEHHbIE HYaCTblO BTOPOM
ctaTtbun 97 YINK PCOCP, ucyepnaHbl, NPUHATL COGCTBEHHOE peLleHne No AaHHOMY BOMPOCY.

7. KoHcTuTyumoHHbln Cya Poccuiickon ®defepaummn oueHMBaeT KOHCTUTYLMOHHOCTb OocnapuBaemom
HOPMbI UCXOAs1 HE TONbKO M3 OYKBANbHOIO €e CMbICNa M NPaKTUKN NPaBONPUMEHEHMS, HO N M3 ee MecTa U
ponu B cucTeMe NpaBoOBbIX HOPM (YacTb BTOpas ctaTbu 74 depepanbHOro KOHCTUTYLIMOHHOrO 3akoHa "O
KoHcTutyumoHHom Cyae Poccuiickon deanepauumm™).

BesocHoBaTENbHOCTE YBENUYEHUS CPOKOB COAEpPXaHWs Mo CTpaken obycrnoBneHa He TONbKO
cobcTBEHHO cogepxaHnem yacTtu natoun ctatemn 97 YK PCOCP, Ho u xapakTtepoM HOpM, obecneyvmBaroLmnx
06BMHAEMOMY MpaBoO MONyyaTb MOMHYK MHQOPMaUMO O CyLHOCTU OBBUHEHMS 1 OBOCHOBBLIBAKOLLUNX €ro
AokasatenbctBax. B cBa3u ¢ atum camo no cebe npusHaHue ocrnapvBaemMon HOPMbl HEKOHCTUTYLIMOHHOWN
ABMAETCA HeJoCTaTOuHbIM A obecneyeHns npaBa 06BMHAEMOro Ha 3aLuTy.

PeweHne HasBaHHbIX BOMNpoOCoOB C y4yeTOM 3adayn 3alliuTbl obuectea oT ﬂpeCTyﬂﬂeHMVI nytem
0060CHOBaHHOM peanusaunn yrorioBHOro 3akoHa Tpe6yeT OT 3aKoHopgaTenAa WncnoJsib3oBaHNUA CUCTEMbI
npaBoOBbIX CpeacTB, YTO OOJTDKHO ObITb OCyLlleCTBJIEHO B paspaGaTblsaeMOM yronoBHo-npoueccyasnibHOM
3aKkoHoaaTesNnlbCTBe U MPUMEHNTENTbHO K NpeaMeTy paCcCMOTPEHNA No AaHHOMY aerny.

BHeceHne 3akoHogaTenem B [OENCTBYHOLUUA YroflOBHO-MPOLIECCYarbHbI MOPSA0OK HEeobXOAMMBbIX
N3MEHeHN NMOO BBEAEHME UM HOBBLIX MPABOBbLIX MHCTUTYTOB NpeacTaBnseTcss Hanbonee adhpeKkTUBHLIM
CpeacTBoM obecneveHmsi KOHCTUTYLIMOHHO-MPaBOBOro COAEPXKaHUSA YroNOBHO-NMpoLEeccyanbHbIX npoleayp.
Bo3amoxHasa nx KOPPEKTMPOBKA CygaMuM Ha OCHOBE HEMnoCpenCcTBEHHOrO MPUMEHEHMSI 3aKPEMSEHHOro B
KoHctutyuumn Poccuiickon ®epepauum npaBa Ha cygebHy 3almMTy He WCKM4YaeT TpyaHOCTM B
obecneyeHnn NpaBONPUMEHUTENBHOM NPAKTUKON paBeHCTBa rpaxaaH nepen 3akoHoM u cygom. OpHako
MPUHATME COOTBETCTBYIOLUMX 3aKOHOAATENbHbLIX PELUEHM, YYUTbIBAOWMX B TOM 4uUCle NO3UNLMIO
KoHctuTtyumonHoro Cypa Poccuiickon ®efepaumn, Tpebyet onpeaeneHHOro BpEMEHN.

CornacHo ctatbe 80 ®egepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHom Cyae
Poccuiickon ®epepaumn” KoHcTutyumoHHein Cyn Poccuiickon depgepaumm B CBOEM WUTOFOBOM PELLEHUU
BrpaBe, B 3aBMCMMOCTM OT XxapakTepa paccmaTpvBaeMOro BOMpoca, NpenycMoTpeTb CchneuuanbHbIv



nopsigoK, CPOKM M OCODEHHOCTM ero MucnonHeHus. B cBA3n ¢ peanbHbIMU MNEepcnekTuBaMyM HOBOMO
3aKoHOAATENbHOro perynMpoBaHus, NpusHaBasi BO3MOXHOCTb HEMOCPEACTBEHHOTO NPUMEHEHUST MOMNOXEHUN
ctatbh 46 KoHctuTyummn Poccunckon ®egepaunm o npaee Ha cynebHoe obxanoBaHue foObiX HapyLleHni
npae u ceobod, Bkmwyas HeobOOCHOBAHHOCTb apecta, a Takke MMes B Bugy, YTO NpoGenbHOCTb B
YperynupoBaHUn WHCTUTYTa CoAepXaHus nop CTpaxew, BO3HMKaKLWas B pesynbrate npu3HaHus
ocnapuBaemMon HOPMbl HEKOHCTUTYLIMOHHOW, MOXET MMETb OnpefefieHHble oTpuuaTtenbHble couunarnbHble
nocnencteus, KoHctutyumoHHein Cyn Poccuiickon ®depepaumm cumtaeTr HeoOXOAMMbIM UCMONb30BaTb
npoueaypy OTCPOYKM WCMNOSNHEHUS peLleHust Mo HacTodwemy pfeny, ¢ TeM u4Tobbl 3akoHodaTenb B
Hagnexawmn cpok NPUHAN mMepbl, obecnednBatolne GanaHCc MHTEPECOB NPaBOCYAMS U NpaB rpaxaaH Ha
cB0o6OAY M NUYHYIO HEMPUKOCHOBEHHOCTb, @ TaKKe UCKIHYaloLL e BO3MOXHOCTb NPOU3BONbLHOrO apecTa, B
TOM 4ucre C TMOMOLbIO 3aKkpenrneHuss npouenypbl CyaebHOro KOHTPONSA 3a 3aKOHHOCTbHO U
0b60CHOBaHHOCTbIO apecTa 1 cogepXXaHus nog CTpaxemn Ha Nbon cTaamm YronoBHOMoO npoLecca.

Ha ocHOBaHMM N3NOXEHHOIO N PYKOBOACTBYACH YacTbio NepBon ctatbn 71, ctatbamu 72, 75, 79, 80 n
100 depepanbHOro KoHCTUTYUMoHHOro 3akoHa "O KoHcTutyumonHHom Cype Poccuiickon ®epepaumn’,
KoHcTuTyumoHHbin Cya Poccuiickon ®egepaunm

NOCTAHOBUIT.

1. TlpusHatb dactb naATyl0 crtatbn 97 YronosHo-npoueccyanoHoro kogekca PCOCP  He
cootBeTtcTBytowiern KoHctutyuumn Poccuinckon ®epepauun, ee cratbam 17, 22 (yactb 1), 46 (vacte 1), 55
(4acTb 3).

YacTtb naTtasa ctaten 97 YIK PCOCP yTpaunBaeT cuny nNo UCTEYEHMM LLIECTU MECSILIEB C MOMEHTA
NpoBo3rnaLleHnst Hactosiero MNMocTtaHoBNEHNUS.

2. ®epepanbHomy CobpaHuto Poccuiickon ®epepauum B TeYeHME LIECTM MECSILEB C MOMEHTa
NpoBO3rnalleHns Hactoswero [locTaHOBNEHUs HaanexuT pewuTb BONPOC 06 WM3MEHEHUM YronoBHO-
npoueccyanbHOro 3akoHa B 4acTu obecneveHwss rapaHTui 3akpenneHHoro B ctatbe 22 (4actb 1)
KoHctuTtyuumn Poccunckon ®egepaunm npaBa kaxgoro Ha csoboay npyv NnpMMEHeHUn apecTa u cogepXaHum
NoA CTpaxewn B Ka4eCTBE Mepbl MPeceveHms.

3. B cootBeTCcTBMM CO cTaTben 46 (Yactb 1) KoHctutyuun Poccuiickon ®egepaummn oo paspelleHns B
3aKkoHodaTeNlbHOM MOpsiAKe MOCTaBfEHHbIX B HacTosieM [locTaHOBMEHWM BOMPOCOB, CBSI3@HHLIX C
obecneyeHveM rapaHTuUi 3akpenneHHoro B ctatbe 22 (4actb 1) KoHctuTyumm Poccuiickon depepaunm
npaea Kaxzgoro Ha csobopy, nuuo, 06BMHAEMOE B COBEPLUEHMN MPECTYNNEHMS, BNpaBe obxanoesaTb B Cy4
3aKOHHOCTb U 060CHOBaHHOCTb COAEpXaHWs Nof4 CTpaXewn He Nobom 3Tane yrornoBHOro Cygonpou3BoacTBa,
BKIIHOYAs O3HAKOMITEHNE 06BMHAEMOrO U ero 3alMTHMKA C MaTtepuanamm yrornoBHOro aena.

4. Hactosiwee [locTtaHOBNEHME OKOHYATENbHO, He MnoanexuT obXamnoBaHuio, BCTynaeT B Cuny
Heme[JIeHHO Mocne ero NpoBo3rnalleHns U AenNCTBYeT HenocpeacTBeHHO.

5. CornacHo ctatbe 78 ®egepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHom Cyge
Poccuickon ®epepaummn” HacTosee NocTaHOBNEHWE NOANEXUT He3amennmTernbHOMY OnyBnukoBaHMo B
"CobpaHun 3akoHogatenbctBa Poccuiickon Pepepauun”, "Poccumnckon rasete”, MHbIX oduumanbHbIX
N3daHusX OpraHoB rocygapcTBeHHow Bnactu Poccunckon ®epepauun. MocTaHOBNEHUE [OMKHO ObITh
Takke onybnukoBaHo B "BecTtHuke KoHcTutyumnoHHoro Cyaa Poccuiickon Pepepaunmn”.

MpencenarensCTBYOWNN -
cyaps KoHctutyuuoHHoro Cyga
Poccuiickon ®epepauum
.A.l'apxnes

Cyabu KoHctutyumonHoro Cyaa
Poccuiickon depepaumm
M.B.Barnan

H.B.Butpyk

A.J1.KoHoHOB

T.I 'MopwakoBa

HO.O.PyakuH

O.N.TnyHoB

B.l.ApocnaBsueB
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OCOBOE MHEHME
CYObW KOHCTUTYLIMOHHOIO CYAA POCCUACKOW ®EQEPALINK
H.B. BUTPYKA NO AENY O NPOBEPKE KOHCTUTYLUMOHHOCTH
YACTU NATOWU CTATbM 97 YIONOBHO-NMPOLEECCYANIbHOIO KOAEKCA
PC®CP B CBA3M C XXANNOBOW NPAXXOAHUHA B.B. LUENYXUHA

3aasutenewm, rpaxgaHmHom B.B. LenyxunHbIM, B OTHOLLEHMM KOTOPOro Bo30yXAEHO YrofloBHOE Aero
no obBUHEHUIO B pside MPECTYNIeHWA U cogepkallerocsi nof CTpaxen B KavyecTBe Mepbl MpeceveHus,
ocnapuBaeTcs NpaBuno, cogepxaleecs B Yactu naton ctaten 97 YIK PCOCP, cornacHo KoTopoMy Bpemsi
03HaKOMIIEHNS1 OOBMHSAEMOrO M €ero 3aliMTHMKa C MaTtepuanamu yrofioBHOro gerna npv UCHMCNEHUN Cpoka
copepXaHus 0OBMHAEMOrO MOA CTpaXew B KayecTBe Mepbl NpeceyeHusl He y4duTbiBaetcd. 1o MHeHuto
3asBUTeNs, yKasaHHas yrorioBHO-MpoueccyanbHas HopMa He COOTBeTCTBYeT cTtatbsam 2, 17, 22, 45 n 55
KoHcTutyumm Poccuiickon deapepaumm.

OcnapvBaemas Hopma 6bina BBegeHa 3akoHogatenem B YK PCOCP He cnyyanHo. Ha npaktuke Bce
Oonblue cTanu BO3HMKATb YrofloBHble Aena ¢ 60MbLIMM KONMYECTBOM OOBUHSAEMbIX U COBEPLUEHHbBIX MU
npectynnexnmn (6aHanTnam, rpabexu, M3HaACUNOBaHWS, SKOHOMUYECKME NPECTYNNeHus u gpyrune gopmol
OpraHM3oBaHHOW, NPodeccMoHarnbHOW MPECTYNHOCTM), Haka3aHUsA 3a KOTOpble CBA3aHbl C ANUTENbHLIMU
CpoKaMu nueHus cBoboabl M CMEPTHOW Ka3Hbh. PUKCUPOBAHHBLIE CPOKU COAEPXAaHWA MOog, CTPaken B
KayecTBe Mepbl NpeceyvyeHns okasanucb HepearnbHbIMW. [03TOMY 3aKkoHOAATeNb MPaKTUYEeCKU YANUHUN KX
Ansi npounsBoAcTBa COOCTBEHHO CNEACTBEHHLIX OENCTBUI, BBeAs MpaBuNo YacTu naton ctatbu 97 YIK
PCOPCP. ®PukcnpoBaHHbIE CPOKM COOEPXaHWS MNOA CTpaXenh Ha NpeaBapuUTENlbHOM CNeacTBuMM C
BKMIOYEHNEM B HUX W O3HaKoMIieHWe C Martepuanamuv gena cosjaBarno pearibHyl0 BO3MOXHOCTb
3n0ynoTpebneHns nNpaBoM Ha O3HAKOMIIEHME C MaTepuanamMmu YrorioBHOro Aena, korga o6BUHAEMble
YMBILLMIEHHO 3aTdArMBanu 3TOT npouecc. FACHO, YTO uctedeHne (OUMKCMPOBAHHOMO CpoKa COAEPXKaHUsA noj
CTpaxen B OTHOLWEHUM nuua, OBBMHAEMOro B pside CepbesHbIX npecTynneHun (ybuncrtsa, rpabexu,
Hacunusa u gp.), 1 aBTomaTnyeckoe ocBObOOXAEeHMEe Takoro nvua M3-nog CTpaxu CTaBUT NOL CEPbE3HYIO
yrpo3y WHTEpecbl U npaBa MNOTEpneBLUMX, CBuAeTenemn, obuwiectBa B LenoM (NIULO MOXET CKpPbITbCS,
COBEPLUMTbL HOBOE TMpPEecTynneHne, OKa3biBaTb HEraTMBHOE BO3AEWCTBME Ha CBUAETENen, camux
notepneBLnx). Takum oOpa3om, BO3HUKIIO peanibHoe NPOTUBOPEYNE UHTEPECOB CNEACTBUA, OOBUHSIEMBIX U
noTepneBwnX. YKkasaHHOE MPOTUBOPEYME UHTEPECOB ObINIO YACTUYHO CHATO 3aKoHOOATENeM BBEAEHUEM
npaswuna 4actu naton ctatbn 97 YINK PCOCP.

Bornpoc o [gocTaToOYHOCTM MMM M3OBLITOMHOCTM COOEPXKaHUs NoAd CTpaXen - CKopee BOMpocC
LenecoobpasHOCTU NPUMEHEHNST YIONOBHO-MPOLECCYarnbHOM HOPMbI, @ He ee cofepxaHus. C TOYKM 3peHuns
rapMoOHUN UWHTEPECOB BCEX YYACTHUKOB YroNoBHOrO mMpouecca 3akoHodaTeNnb UCXoaun U3 TOoro, 4To
rpynnoBoe npectynneHue (6aHauTM3M M Op.) OCYLLECTBMSIETCS KOJNJIEKTMBHO Ha OCHOBE MpuHUMNa
"pasgeneHns Tpyaa“, korga Kaxkabl y4acTHUK BbIMOSTHAET CBOK porib M nogvac BbinageHue xota 6l 0gHOro
3BEHa HapylaeT BCHO cuctemy. [lodToMy B uMHTepecax OOBEKTMBHOMO, MOSIHOTO U BCECTOPOHHEro
paccrnefoBaHUsA Takoro poda CrOXHbIX Aefl, YTO B MOSIHOWM Mepe COOTBETCTBYET MHTepecam WM npaBam
noTtepnesBLlMnX, cBuaeTenen, HeobxoouMMO CcOAepXaHue TMOo4 CTpaXen BCeX YNEHOB [pynnoBOro
npecTynneHns B KayecTBe Mepbl NpecevyeHns Ha npeaBapuTensHOM crieacTBun. [10aToMy Henb3si FroBOpPUTL
0 "Npomn3BONbHOM apecTe” BCex OOBUHSIEMbIX, KpOME TeX, KTO 3roynoTpebnseT npoueccyanbHbiM NpaBoM
Ha o3HakommneHue ¢ matepuanamu fena. Npu TakoM noaxofde MNpaBuno, coaepxallieecs B 4acTu NATOW
ctaten 97 YINK PC®CP, He HapywaeT TpeboBaHuin ctaten 17 m 22 (4actb 1) o npaBe Ha cBoboay
nnyHoctu. Bonee Toro, yctaHoeneHme B YK PC®CP nogobHoro npaeuna cooTBETCTBYET TpebGoBaHUSAM
yactn 3 ctatbu 17 KoHctutyumm Poccunckon denepauumn, roBopsilert o TOM, YTO OCyLLecTBNeHWe npas u
cBobof, yenoBeka M rpaxgaHuMHa He AOSMKHO HapylwaTb npaBa M CcBOOOAbI ApPYrnx nuvu, PaBHO Kak WU
TpeboBaHuam 4Yactu 3 ctatbum 55 KoHctutyuum Poccuiickon ®epepauun, ycTaHaBNMBAKOLWEN, 4YTO
orpaHu4eHus pegeparnbHbIM 3aKOHOM NMpae 1 CBOOOA YerioBeKa 1 rpagaHuHa JOMNYyCTUMbI B LIENSAX 3aLUThbI
OCHOB KOHCTUTYLMOHHOIO CTPOS, HPAaBCTBEHHOCTU, 300POBbS, MPaB U 3aKOHHbIX MHTEPECOB APYrUX nuu,
obecneyeHnss 06OpPOHbI CTpaHbl M BesonacHocTuM rocygapctea. Beinyckas Ha cBobogy [o cyda nvuo,
00OBUHAEMOE B CEPbE3HbIX MPECTYMIIEHNSX, 3a COBEPLLUEHNE KOTOPLIX FPO3UT NueHne ceobobl NMMbo aaxe
CMepTHas KasHb, Mbl CTaBMM MO CEPbEe3HYyl Yrpo3y BO3MOXHOCTb CBEpLUEHWst B Oygylliem camoro
npaBocyausi M OCYLLeCTBMeHMe npaB, CBOOOO W 3aKOHHLIX MHTEPECOB HE TONbKO MOTEPnEBLUNX,
cBuaeTenen, HO U Apyrux nuy (rae rapaHTus, 4YTO Takoe NUUO He COBEPLUMT HOBOrO MPEecTYnneHus).
MosToMy MHeHMe 00 M3ObLITOYHOCTN, 4YPE3MEPHOCTU, HeadeKBaTHOCTU COLManbHO-NPABOBLIM  LIENAM
npasuna, cogepxatyerocs B yactu naromn ctaten 97 YINK PCOCP, ecTb ABHOE NpeyBenuyeHue.

MpaBo Ha cynebHyto 3awmnTy npae 1 cBobopn, Ha cyaebHoe obxanoBaHne peLleHuin U OeACTBUA (Mnu
6e3nencTens) NbbIX OpraHoB, OOLLECTBEHHbBIX 00bEeOUHEHUN, OOIMKHOCTHBIX nnL, (cTaTbst 46 KoHcTutyuum
P®) He 3HaeT NCKNIOYEHUI, MOSTOMY Ha NMbOOK CTagun NpeaBapuUTENbLHOIO paccrefoBaHus Nno yrornoBHOMY



Oeny Bo3MOXHO obxanoBaHue AencTBui (6e34enCTBMSA) COOTBETCTBYHOLUMX LOMMKHOCTHBIX fNL, B TOM YUCIe
3aKOHHOCTM M OBOCHOBAHHOCTU apecta WM codepXaHus OOBUHSEMOro MOA CTPaXen B KayecTBe Mepbl
npecevyeHuns. HUKTo He nuwan npaBa 06BMHSAEMbIX Ha cyaebHoe obXanoBaHme cogepXaHus nog cTpaxen B
MOMEHT 0OBbABNEHMS paccnefoBaHus 3akoH4YeHHbIM. Cya BnpaBe NpuHATH 0coboe pelleHue no AaHHOW
xanobe. BblHeceHMe [ONONHUTENBHOMO pELUEHUS CO CTOPOHbI KOMMETEHTHbIX [OMMKHOCTHbLIX ML
(cnepoBaTtens, npokypopa) Ans NPOAOIMKEHUS COAEPXaHUsA nog CTpaxen 0OBUHAEMbIX, B OTHOLLEHWUU
KOTOpbIX paccrnefoBaHue YrorioBHOrO Aena 3akoH4eHo u 06 3ToM MM 0ObsIBNEHO, He TpebyeTcs B cuny
NpsiIMOro AencTBusA npasuna Yactun naton ctaten 97 YINK PCOCP.

Heive pencrteyowme npasuna YK PCOCP o dukcMpoBaHHbBIX Cpokax npeaBapuTeribHOro
paccnenoBaHus B COBOKYMHOCTM C NMpaBuiom, cogepxatimmcs B Yactu natoun ctatbun 97 YK PCOCP, He B
MOMTHOWM Mepe CHMMAaT pearbHble MPOTUBOPEYNS MHTEPECOB Y4aCTHUKOB YrONTOBHOMO MpoLecca Ha OCHOBa
OeNCTBUS MpuHUMNa ero coctasartenbHocTu. MNMpaktnyeckn KoHcTuTyuuoHHbli Cya KOHCTaTUpoBan Hannyne
NPOTUBOPEYUA MHTEPECOB Pa3fMYHbIX YYAaCTHUKOB NpPeABapUTENbHOMO CreacTBUs, psgd HECOBEPLUEHCTB B
X CHATMU HblHE [OEWCTBYIOLMMM MpoLleccyarnbHbiMM cpeactBamMi. Ho gemo B TOM, 4YTO TOJSBKO
3aKoHoAaTernb BNpaBe N3MEeHSATb, COBEPLUEHCTBOBATL OTAEMbHbIE HOPMbI B UX CUCTEMHOM MpeacTaBeHNN.

Ha Haw B3rnsg, Bonpoc 06 MCKMYEHUM CTagum O3HAKOMITEHWs C MaTepuanamu gena m3 npouecca
npeaBapuTEnbHOro paccrnefoBaHud nMbo O BKIMIOYEHMM B HEr0 He MMEET KOHCTUTYLIMOHHO-NMPaBOBOMO
acnekTa, Tak Kak AaHHbIA BOMPOC NpeaBapuUTENbHOro creacteusd, B TOM Yucne n 6onee obwun Bonpoc o
PUKCUPOBAHHbBIX CPOKax NpeaBapuUTENbHOrO paccneaoBaHus no yrofloBHOMY Aeny, He Hallern paspeLleHuns
B KoHctutyuumn Poccuiickon ®epepaummn. C TOYKM 3pEHMS KOHCTUTYLIMOHHOIO pEerynvpoBaHusl codeTaHune
pasnuyHbIX BMOAOB MHTEPECOB YYACTHUKOB YrOflOBHOrO npouecca modenb, u3bpaHHasi 3akoHogaTenem B
HblHe AaenctBytoweMm YIK PCOCP, Hanbonee nofnHO oTBevaeT MOTPEOHOCTSIM CEerogHsWHero OHs,
YYNTBIBAET PE3KO MW3MEHVMBLUYOCS KPUMMWHOTEHHYIO CUTYaLMI0, CBA3aHHYD C MOSIBIEHMEM W POCTOM
npodeccroHanbHON, OPraHNM30BaHHOWM MPECTYNHOCTU. OTa MOAESNb, €CTECTBEHHO, MOXET ObITb ynydlieHa,
YyCOBEpPLUEHCTBOBaHA Ansi OOCTWXKEHUSA coLManbHO MOMe3HbIX uenen, Ans OObeKTUBHOro, MOSHOrOo,
BCECTOPOHHErO paccrnefoBaHnsi YronMoBHbLIX Aer, yCnelwHon 6opbbbl ¢ NpecTynHoCcTblo. Ho aukTyeTcs aTo
NPUHLMMNOM Lenecoobpa3HoCTh, HO HE HEKOHCTUTYLMOHHOCTBI OOHOIO M3 3BEHLEB AEWCTBYIOLLIEN MOOENN
yronoeHoro npouecca. OcnapnBaemMoe NpaBuIio eCTb YacTHbIM CryYyan AocynebHOro yronoBHOro npotecca,
KOTOPbIN WCKYCCTBEHHO MOAHAT Ha YPOBEHb KOHCTUTYLMOHHOW MpobGrnembl. OTO HaxXoAuUT KOCBEHHOE
noaresepxaeHne B camom [NoctaHoBneHun KoHctutyumonHoro Cyaa Poccuiickon ®egepaumy no gaHHOMY
aeny, korga OH, npusHaB 4vactb natyto ctaten 97 YIK PCOCP He cootBetcTBytowen KoHCTUTyLmu
Poccuiickon deagepaunn, ee ctateam 17, 22 (yactb 1), 46 (vactb 1), 55 (YacTb 3), npogormkaeT npusHaBaTb
ee [elcTBMe M B JanbHenwem B TeYeHue LWeCTu MecdueB. OTO NPOTMBOPEYMT ObWwum npuHUMnam
KOHCTUTYLIMOHHOIO MNpaBa, a Takke YyacTu TpeTbel ctaTbn 79 degepanbHOro KOHCTUTYLIMOHHOMO 3akoHa "O
KoHcTuTyumoHHom Cyae Poccuiickon ®egepaumn”, cornacHo KOTOpoW "akTbl UM OTAEmNbHbIE MOMOXEHNUS,
NPU3HAHHbIE HEKOHCTUTYLIMOHHBIMU, YTpadmnBatoT cuny".

OO0ycnoBuB U3MEHEHWE YrONOBHO-MPOLLECCYANbHOMO 3aKOHA LUECTUMECSIMHBIM CPOKOM (4TO SIBHO
HepeanbHO, €CnMW Y4YMTbIBaTb KOHCTUTYLMOHHYIO Mpoueaypy MpPUHATUS, W3MEHEHWs, [OOMOSTHEHWS
henepanbHoro 3akoHa B Poccuiickon ®egepaumn), HYXHO 4YeTKO oTAaBaTb OTYET B TOM, YTO MNpwu
HeucnonHeHmun aToro nyHkta [loctaHoBneHuss KoHcTuTyumoHHoro Cyga, mocnegHum yepes 6 mecsues
BbICTYMUT B PONK 3akoHoZaTens, Mo CyLWeCTBY SIBOYHbIM MOPSAAKOM W3MEHUT YrofloBHO-MPOLIECCYarbHbIN
3aKOH: O3HaKOMfleHMEe C Martepuanamym ferna OOBMHAEMOro W €ero 3aluTHWKa aBToMaTudeckn Oyger
BKMOYaTbCsl B (PUKCMPOBAHHbIE CPOKM MNpeaBapuTENbHOrO paccrnenoBaHus. Hemnb3s He 3agymartbcs O
NnocneacTBUSAX TaKoOro pPeLUeHUst B YCIOBUSIX KaTacTpoMyeckoro HeKOMMMeKTa CreAcTBEHHOro annapara,
pocTa rpynnoBbiX [Aefn, MWMEKLWeNn MecTo MpakTUku 3noynoTpebneHnss OoOBUHSEMbIMA  CBOMMMU
npoueccyarnbHbIMX NpaBaMu 1 T.M.

Ha ocHOBaHUM W3NOXEHHOro, MPUXOXY K BbIBOAY, YTO paccMaTpvBaeMoe Aerio [OJPKHO ObiTb
npekpaLleHo NpoM3BOACTBOM, TaK Kak BOMPOC, paspeliaemMbln Yactolo naton ctatbn 97 YIK PCOCP, He
nony4un paspewenus B KoHcTuTyuumn Poccuiickon ®enepauun 1, camoe rnaBHOE, MO CBOEMY XapakTepy M
3HAYEHND HE OTHOCUTCSI K YUCIY KOHCTUTYLMOHHbIX. OH [OIMKEH peluaTbCsl 3akoHodaTenem C Y4eToMm
npyHUMNa UenecoodbpasHOCTM B CUCTEMHOM BWUOE, YTO [LOMMKHO NPUBECTU K COBEPLLUEHCTBOBAHMWIO
OEencTBytoLLIEe MOAENM YroNOBHOMO NpoLlecca, HanpaBrieHHOW Ha obecnevyeHne KOHCTUTYLIMOHHbBIX MpaB u
cB06O, NIMYHOCTU, FAPMOHMM JIMYHBIX M OOLECTBEHHbBIX MHTEPECOB, MPaB M MHTEPECOB BCEX YYACTHUKOB
YrOfIOBHOMO MpoLecca, Ha OOCTMXeHMe uernen o6bekTUBHOIO, MOSIHOrO M BCECTOPOHHErO paccriefoBaHust
YrOSfIOBHbIX A€ N OCYLLECTBIIEHMS NOAJIMHHOIO npaBocyausi, 6e3 Yero He MbICIIMMO NpPaBoOBOE OOLLECTBO U
rocy4apcTtBo, MpMOpPUTET NpaB U cBOOOA YernoBeka v rpaxgaHuHa.



