MmeHem
Poccunckon degepaumm

NOCTAHOBIEHUE

KOHCTUTYLUMOHHOIO CYOA POCCUANCKOWN ®EQEPALUN

no geny o npoBepke KOHCTUTYLMOHHOCTW YacTew nepBon v BTOpon ctatb 560 [paxpaHckoro kogekca
PCO®CP B cBsizn ¢ xanobon rpaxgaHnHa A.b.HaymoBa

ropog Mockea 16 aHBaps 1996 roga

KoHctutyumonHein  Cyg  Poccuickon  @depepaumm B COCTaBe  npeacenatenbCTBYHOLLEro
B.l ApocnaBueBa, cymen M.B.barnas, H.B.Butpyka, .A.lapxueBa, A.J1.KoHoHoBa, T.I.Mopwakoson,
HO0.O.Pyakuna, O.U.TuyHoBa, 5.C.O63eeBa,

¢ yyacTtuem rpaxgaHmHa A.b.HaymoBa kak CTOpoHbI, 06paTtuBLLENCs C xanobon B KOHCTUTYLIMOHHbIN
Cyn Poccuinckon degepaumm,

PYyKOBOACTBYsACb cTaTben 125 (4acTtb 4) KoHctutyumm Poccuiickon ®Pepepaumm, NyHKTOM 3 4acTu
nepBon, YacTsaMM BTOPOW M TpeTben cTaTbM 3, NYHKTOM 3 4YacTu BTOpPOW cTaTbh 22, cTtaTbamu 36 n 99
depepanbHOro KOHCTUTYLMOHHOro 3akoHa "O KoHctutyumnoHHom Cyae Poccuiickon ®epepauun”,

paccMoTpen B OTKPbITOM 3acefaHun erno o NpoBepke KOHCTUTYLIMOHHOCTU YacTeln Nepson N BTOPOK
ctatbn 560 NpaxxgaHckoro kogekca PCOCP.

lMoBogom K paccMmoTpeHuto gena siBunacb >xanoba rpaxgaHuHa A.B.HaymoBa Ha HapyweHue ero
KOHCTUTYLUMOHHOrO MpaBa HacnegoBaHus 4YacTbio nepson ctatbu 560 K PCOCP, npumeHeHHOW npu
paspeLleHnn ero NCKOBbIX TPeOOBaHMI.

OcHOBaHMEM K pacCMOTPEHU0 Aena siBunacb OOHapyXuBLUAsACA HeonpedeneHHOCTb B BOMPOCE O
TOM, COOTBETCTBYIOT N KoHCTUTYuun Poccuiickon deaepaumm NONOXeHUS YacTen NepBon U BTOPOW CTaTby
560 'K PCOCP, yctaHaBnmBatoLLme ocoOblin MOPSA0K HAacneAoBaHWs B UMYLLECTBE KONXO3HOro ABopa.

3acnywas coobuleHne cygbu-goknagyuka A.lagxmeBa, o6bACHEHNs CTOPOHbI, obpaTuBLUencs C
anobown, BbICTyNMeHne NpurnaweHHoro B 3acegaHue npegcrasmtens MuHuctepcTtsa toctuumnmn Poccuiickon
degepaumn  HavanbHUKa  YNpaBneHust  XO3AWCTBEHHONO W IPaXAaHCKOro  3akoHogaTenbCcTBa
M.B.KpaweHnunHHmnkoBa, uccnegoeaB wumetkownecs marepuvansl, KoHcTutyuuoHHein Cyg  Poccuiickon
depepauymu

yCTaHOBUI.

1. Uctupl A.B.HaymoB un J1.b.KypaweBa obpaTtunuce B PameHckuii ropoackow cyn MockoBckon
obnactu ¢ uckom k H.5.[poxokmnHon n B.B.LLeTuHMHY 0 npnsHaHuu npaBa cobCTBEHHOCTU Ha YacTb AOMa B
aepesHe HukynnHo PameHckoro panoHa. Cyg oTkasan B yOOBNETBOPEHUM UX UCKOBbIX TPeOOBaHUIM UCXOAA
M3 TOro, YTO 3TOT AOM SBMSIETCA 4acCTbl MMYLLECTBa KOJSIXO3HOIO ABOpa W, CrefdoBaTeribHO, Ha HEero
pacnpocTpaHsieTcs npaBuno Yactu nepson ctatem 560 MK PCOHCP, cormacHo koTopow B criyyae CMepTu
yrieHa KOMxX03HOro ABopa HacnegoBaHne B UMYLLIECTBE 4BOpA HE BO3HUKAET.

A.B.HaymoB obpaTtunca B KoHcTuTyumoHHbin Cyg Poccuiickon ®epepaummn ¢ xanobow o nposepke
KOHCTUTYLIMOHHOCTM 3TOW HOPMbI, MOCKOMbKY NnonaraeT, YTO €0 HapylaeTCs ero KOHCTUTYLMOHHOE MpaBo
HacregoBaHusi, rapaHTupyemoe ctateen 35 (4actb 4) KoHcTuTtyumm Poccunckon ®egepaumn.



2. Yactb nepBasa ctatbm 560 'K PCOPCP, kotopyto obxanyeT 3asBuTENb, HEPa3pbIBHO CBs3aHa C
4YacTblo BTOPOM 3TOW CTaTbW, COrMacHO KOTOPOW, eCrv Nocfie CMePTM uYrieHa KOMXO3HOro Asopa Apyrux
YreHOB BOPa He 0CTaeTCsl, K UMYLLIECTBY ABOpa NPUMEHSIOTCS obLune npasuna HacrneaoBaHus.

OueHka cogepxaHus 4actn nepson ctatbm 560 K PCOPCP c TO4ukm 3peHust COOTBETCTBMS
KoHcTutyumm Poccunckon ®enepauun TpebyeT ee pacCMOTPEHMSI B COBOKYNMHOCTU C YAacTbio BTOPOM TOM Xe
cTaTbW, NOCKONbKY MOCNEAHAs onpeaensieT CYLHOCTHbIe npeenbl orpaHudeHus, chopmynmpoBaHHOroO B
obxanyemon Hopme. Kpome Toro, yacteto Tpetben ctatbn 560 MK PCOCP nonoxeHus o HacnegoBaHum B
KOMXO3HOM [BOpe, coAepXallmecss B 4acTsax NepBOM U BTOPOW TOW >Xe CTaTbM, PacnpoCTpaHeHbl Ha
HacrnegoBaHVe WMYyLLeCTBa rpaxaaH, 3aHWMaloLWMXCa WHOMBUAYaNbHOW TPYyOOBOW [OEATENbHOCTbIO B
CenbCKOM XO35INCTBE.

3. HavaBwwuecs B cepegmHe 80-x rogoB npeobpas3oBaHMs B COLUANIbHO-3KOHOMWYECKOW >KU3HM
CTpaHbl MOBMEKNM M3MEHEHMSI B MPaBOBOM CTaTyce KOMXO3HOro Asopa. B lNpumepHoM ycTaBe konxoasa,
npuHatom 25 mapta 1988 roga IV BcecoosHbIM Cbe3goM KOMXO3HUKOB, MOHATME "KONXO3HbIA ABOP" yXe
otcytctBoBano. OcHoBbl 3akoHogaTensctBa Coto3a CCP m co3Hbix pecnybnuk o 3emne, BBeAEHHbIE B
aencteue 15 mapta 1990 roga, Takke He npegycMmaTpmBanu cneumnanbHbii UHCTUTYT KONxo3Horo asopa. C
MOMEHTa BBEOEHUA UX B OENCTBME WMHCTUTYT KOMXO3HOro [BOpa, CBA3aHHbLIA C NpeaocTaBreHneM 3eMinu
KOMX030M, yTpaTun B 3eMeNbHOM 3akoHOOaTeNnbCTBE MNPaBOBYK OCHOBY: MpedocTaBrieHMe 3emMnuM BCeM
rpaxkgaHam, B TOM YMCIe YreHaM Korxo3a, CTano OCyLLEeCTBATLCS TONbKO MeCTHbIMM CoBeTamMu HapOOHbIX
AenyraTos.

VIHCTUTYT KONMXO3HOro ABopa B rpakgaHCKOM MpaBe npegnonaran paHee ocobblii MPaBoOBOW PEXUM
UMyLLEeCTBa, MpUHaAnexalwero ero 4reHam Ha npaBe COBMECTHOM coOCTBeHHocTU. B cobcTBeHHOCTM
KONXO3HOro ABopa HaxoOunMcb noAcobHOe XO03AWCTBO Ha npuycagebHOM y4yacTke 3eMIU, KUITON [OM,
NPOOYKTMBHLIN CKOT, NTULA U MENKUA CENbCKOXO3AMNCTBEHHbIM WMHBEHTapb. YacTb nepsas [paxgaHcKoro
kKogekca Poccuiickon ®epepauum 1994 roga He cCoOepXUT MOHATUS "KONXO3HbIN ABop". B cBsA3nM ¢ aTum
ctatbss 126 K PCOCP o cob6CTBEHHOCTM KOMXO3HOrO [ABOpa W, crnegoBaTeribHO, MPU3HaHWe ero
creumanbHOro nNpaBOBOro pexvma B rpaxgaHCKOM 3akoHOAaTenbCTBE Takke yTpatunm cuny ¢ 1 aHBaps
1995 ropa (ctates 2 denepanbHoro 3akoHa oT 21 oktabpsa 1994 roga "O BBegeHMM B OEWCTBME 4acTu
nepson ["paxgaHckoro kogekca Poccuiickon ®epepaummn®).

Cratba 560 'K PCOCP, xoTa dopmanbHO U He Bbina npusHaHa yTpaTuBLlUen cuny, He MOANEXUT
NMPUMEHEHMWIO, MOCKOSbKY 3aKOHOOATENbCTBY, MPUHATOMY MOCne BCTYNSIEHUS B CUNy [OEWCTBYOLLEN
KoHcTuTyumm Poccuiickon defepaumn, NpaBoOBOW PEXMM KOMXO3HOro ABopa He usBecTteH. OaHako, Kak
nokasblBaeT MNpakTuka, MOSIOKEHUS1 CTaTbM MPOAOSKAT MPUMEHNATBCHA, YTO 3aTparMBaeT OXpaHsieMoe
rocyapCTBOM KOHCTUTYLIMOHHOE NPaBo HacrnegoBaHUs.

B cBasm c¢ atum  KoHctutyumonHbin  Cyn  Poccuiickon  depepaumm  00s3aH  NpoBepuTb
KOHCTUTYLIMOHHOCTb HOPM [aHHOW CTaTbM, TaKk Kak B COOTBETCTBUMM C 4acCTblo BTOpowm cTaTbu 43
denepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumoHHom Cyae Poccuiickon depepaummn” B cnyvasix,
Koraa Hopma, KOHCTUTYLIMOHHOCTb KOTOPOW ocnapuBaeTcs, Obina oTMeHeHa nMbo yTpaTuna cuny K Hadany
unu B Mepuon paccMmoTpeHus pfena, Hadvatoe KoHctuTyumoHHbiM Cygom Poccunckon ®denepaunmn
NpovM3BOACTBO He MoxeT ObiTb MpekpaweHo, ecnu B pe3ynbTaTte ee [AOEWCTBUS  HapyLllakTcs
KOHCTUTYLIMOHHbIE NpaBa U cBOOOAbI rpaXKaaH.

4. CornacHo ctaTtbe 17 (4actb 3) KoHctutyumm Poccuiickon defgepaumu ocyLlecTBrieHue npas U
cBobof YernoBeka M rpaxxgaHvHa He OOMKHO HapylwaTb npaBa u cBobodbl ApyrMx nuy. OTMm TpeboBaHMem
ONpeaensaTCs rpaHuLLbl UCMONb30BaHUS rpaxxgaHaMy CBOMX MpaBs, Ha YTO yKa3aHo U B cTaTbe 55 (vacTb 3)
KoHcTuTyuumn Poccuiickon ®Pepepaumun, ycTaHaBnvBalLlel BO3MOXHOCTb OrpaHMyeHus npae u cBobop
3aKkoHogaTerniemM B TOM Yncne Ans 3aWuTbl NpaB U 3aKOHHbIX MHTEPECOB APYruX nL,.

MpaBo HacnepoBaHusi, npegycMmoTpeHHoe cTaTtber 35 (4actb 4) KoHctutyuum Poccuinckom
depepaummn n Gonee nogpobHO yperynupoBaHHOE TpaXOaHCKMM 3aKkoHO4AaTenbCTBOM, obecneuvvBaeT
rapaHTMPOBAaHHbIN roCyAapCTBOM Nepexos UMYLLIECTBA, NPUHaAeXxasLUero ymepLueMy (HacnegogaTenio), K
ApyrMM nuuam (HacnegHvkam). OTO MpaBo BktovaeT B cebsi Kak npaBo Hacrnegodartens pacnopsgutbes
CBOVMM MMYLLECTBOM, TaK 1 NpaBo HacrneLHUKOB Ha ero nomnyyexve. MNpaBo HacnegoBaHWs B COBOKYMHOCTU
OBYX Ha3BaHHbIX MPaBOMOYMIA BbiTekaeT M U3 ctatbl 35 (YacTb 2) KoHcTuTyumm Poccunckon ®epepauuu,
npegycmaTtpuBalollerd  BO3MOXHOCTb ANl CODCTBEHHWKA  pacnopsiguTbCst  MPUHAANexawmm  emy
NUMYLLLECTBOM, YTO SIBNSIETCA OCHOBOW cBOBOALI HAacneoBaHus.

Bmecte ¢ Tem ctatbsa 35 (yactb 4) KoHctutyuum Poccuiickon ®defepauum He nposoarnawlaet
abcomntoTHoM cBobofpl HacneposaHus. OHa, Kak M HeKoTopble Apyrne npasBa M cBOOOAbI, MOXET ObITb
OorpaHu4yeHa 3akoHoZaTerieM, HO TONMbKO B TOM Mepe, B KakoW 3TO HeOOXoauUMO B LENsAX 3aliuTbl OCHOB



KOHCTUTYLMOHHOIO CTPOsi, HPaBCTBEHHOCTW, 300pOBbs, MpaB M 3aKOHHbIX WHTEPECOB ApYyrux nuu,
obecneyeHnss obopoHbl CTpaHbl M 6esonacHocTM rocygapctBa (ctatbsa 55, vactb 3, KoHctutyuum
Poccuiickonn ®egepaummn), To €CTb NpU YCrOBUW, YTO OrpaHUYEHMsT HOCSAT OOOCHOBAHHbLIA U COpa3MepHbIV
Xapakrep.

5. Hopwmbl yacten nepsoin u BTtopon ctatbn 560 K PCOCP, He oTMeHsis npaBa HacnegoBaHus,
JonyckatT OTKpbITUE HAacneacTBa NULLb NpY NpeKpaLleHMm KONXO3HOro ABopa, B TOM YuCne nocrne cMeptu
nocrnegHero ero 4yneHa. CneuyunanbHbIi NOPSAAOK OTKPbLITUS HacneacTBa B KOMXO3HOM OBOPE, OTMMYHbLIA OT
obLmx HOpM HacneacTBEHHOro npaea, CTaBun CyObEKTMBHOE MpaBO HacnedoBaHUA B 3aBUCUMOCTb OT He
UMEILLNX OTHOLIEHMS K MHAMBMAY YCMOBUA (@ UMEHHO - OT MpeKkpalleHMsl CYLLeCTBOBaHUA KOMXO3HOro
OBOpa B pasnuuHbiXx dopmax), Xapaktep KOTopblX fenan cyObekTMBHOE MpaBO MpaKTUYeCKU
HepeanunayembiM.

Mpn 3TOM NpaBoO 4fieHa KOMXO3HOro ABOpa COCTaBMTb 3aBellaHWe Ha OON0 B MMYyLLEeCTBe ABopa
dopmanbHO coxpaHsnocb. OgHako MpyM HanMMuuKM OpYrMx YreHoB [OBOpa MOCfe CMepTu 3aBewaTens
HacrneacTBO B KOJIXO3HOM ABOpPE He OTKPbIBAIoCb, a 3aBelLlaHMe Ha A0S0 UMYLLECTBa KOJIXO3HOro ABopa
00bABNANOCL HeaencTBUTENbHbIM. Takum o06pa3oMm, YCrNoBus,, BBEAEHHble 3akoHoAaTenem, nuvwanu
Hacrnegopartenen W HacnegHUKOB BO3MOXHOCTM  OCYLLECTBASATb CBoGOOHOE BONEMsbsBNEHWE Mo
3aBeLLaHu1Io 1 NPUHATUIO HacneacTBa Nnbo oTKasy OT Hero. YCTaHOBMEHME Takoro poaa YCIroBUiA nckaxano
OCHOBHOE cofep)aHue npaBa HacnegoBaHus.

YKasaHHble OrpaHU4YeHusi, HamnpaBleHHble Ha TO, YTOObl He [OMNYyCTUTb OTKPbITUS HacneacTea B
MUMYLLIECTBE KOMXO3HOrO ABOpa, HE COOTHOCMMbI HU C OOHOW M3 Lienen, nepeyncrneHHbix B ctatee 55 (YacTb
3) KoHctutyumm Poccuiickon depepaumu, KoTopble MOrnu Obl onpaBgatbh OrpaHUYEHuUst NpaB rpakaaH
denepanbHbIM 3aKOHOM.

3akoHogaTenb BNpaBe y4yuTbiBaTb CNeumduKy  OTHOLIEHWA, BO3HMKalwWux B  obnactu
CenbCKOXO3ANCTBEHHOIO NPOM3BOACTBA, M B LIENAX 3alMTbl 3aKOHHbIX MHTEPECOB €ro Y4acTHUKOB BBOOMWTb
Ha OCHOBaHuM defepanbHOro 3akoHa COpa3MeEpHble  OrpPaHWYEeHUs  KOHCTUTYLMOHHOrO  npasa
HacrnegoBaHus. [ogobHeIN xapaktep nmeeT npasuno ctaten 258 'K Poccuickon ®epepauun 1994 roga, B
COOTBETCTBMM C KOTOPbIM 3EMESbHbIN Y4aCTOK U CpeacTBa NPpOM3BOACTBA, NpMHAANeXalme KpecTbsIHCKOMY
(cbepmepckomMy) x03AMCTBY, MpPU BbIXOAE KaKOro-nmbo ero uneHa M3 XO03aNCTBa pas3geny He noanexar.
Boiweawmnii n3 xosancrea MMeeT NpaBo Ha NONyvYeHne AEHEXHON KOMMeHcaumu, copasmepHOn ero gone B
o6LLelt coBCTBEHHOCTM Ha 3TO MMYLLECTBO.

AHanornyHbin cnocob 3awmuTbl MHTEPECOB MOXET WUCMONb30BaTbCHA MO OTHOLUEHWO K MOOCOOHbLIM
X035MCTBaM, 3aHSBLUMM MECTO CYLLEeCTBOBaBLUMX paHee KOMX03HbIX ABOpoB. [paBuna xe crtatbn 560 K
PCO®CP orpaHnynBaloT KOHCTUTYLIMOHHbIE MpaBa HacnegogaTtenen u HacnegHUKOB He COOTBETCTBYIOLLMM
KoHctutyuumn Poccuiickon ®epepauun o6pa3omM, He COpasMepPHO YKa3aHHbIM B HEW LeNiiM U B CUITy 3TOrO
npoTtusopeyat KoHctutyuun Poccuiickon Pegepaumm.

6. CormacHo uyactu BTopon cTatbu 87 degepanbHOr0O KOHCTUTYLMOHHOIMO 3akoHa "O
KoHctutyumonHom Cyge Poccuickon Pegepaummn” npusHaHue HOPMAaTMBHOMO akta nmMbo OTAenbHbIX ero
MONOXEHU He cooTBeTCTBYOWMMM KoHCTUTyumMmn Poccuickon degepauun ABnseTcs OCHOBaHMEM OTMEHbI
B YCTAHOBMEHHOM ropAAKe MNONOXEHUW [APYrMX HOPMAaTUBHBLIX aKTOB, BOCMPOU3BOASALLUMX €ro unu
cogepXalux Takme xe MonoXeHus, kakne Obinu npeameToM obpalleHus. [Jo nx OTMeHbl NOMOXEHUS TUX
HOPMAaTUBHbIX aKTOB HE MOTYT NMPUMEHSATLCA CyAamu, APYrMMU OpraHamu 1 AOMMKHOCTHBIMUW NULIaMK.

YuuTbiBas, 4To Yactb TpeTbs ctatbk 560 'K PCOCP dakTuyeckn Bocnpon3soauT npasuna ee yacTten
NnepBOM M BTOPOW, KOTOpblEe ABMSKTCA NPeAMETOM pacCMOTpeHust Mo anobe rpaxgaHvHa A.b.HaymoBa,
KoHctutyumonHein Cya Poccunckon degepaumm Bnpase NPUMEHUTb yKasaHHOe nonoxeHne PegepanbHOro
KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHom Cyge Poccuiickon ®epgepauun” B OTHOLUEHUM HOPMBbI
yacTtu TpeTben ctatbm 560 NK PCOCP, xoTs1 OHa He siBnisiniacbk NpeamMeToM Karnoobbl.

Ha OCHOBaHUKM U3NOXEHHOro M PyKoOBOACTBYSACb cTaTbamu 71, 72, 74, 75 n 100 degepanbHOro
KOHCTUTYUMOHHOTo 3akoHa "O KoHctutyumoHHom Cype Poccuiickon ®epepaummn”, KoHCTUTYUMOHHBIM Cyg
Poccunckon degepaunn

NOCTAaHOBUIT.

1. NpusHate YacTn nepsyto u BTOopyto cTtatbn 560 K PCOCP He cooTBeTCTBYIOLWLMMU KOHCTUTYLUK
Poccuiickon ®epepauuu, ee ctatbam 35 (4actn 2 n 4) n 55 (yactb 3).

2. CornacHo uyactu BTOpon cTaTem 87 depepanbHOro KOHCTUTYUMOHHOrO 3akoHa "O



KoHctutyumoHHom Cype Poccuiickon ®epepaummn” nonoxeHne yactu tpetben ctatbn 560 MK PCOCP, kak
BOCNpou3Bogsliee MOMOXeHUss YacTen nepBOoW M BTOPOW [aHHOW CTaTbW, MPU3HaAHHbLIX HACTOSALMM
lMocTaHOBNEHMEM HEKOHCTUTYLMOHHLIMW, He MOXET TMPUMEHATbCA cydaMu, ApPYrMMK  opraHamm wu
[JOMKHOCTHBIMM NLAMMU.

3. CornacHo u4actm BToponm ctaten 100 degepanbHOro KOHCTUTYLMOHHOro 3akoHa "O
KoHcTuTtyumoHHom Cyne Poccuiickon ®epepaumn” rpaxgaHckoe pgeno no wucky A.b.HaymoBa wu
J1.6.KypnaweBon nognexuT nepecmoTpy B 0ObIYHOM NOpsiaKe.

4. CornacHo 4acTtam nepBon M BTOopou ctatbn 79 depepanbHOro KOHCTUTYLIMOHHOrO 3akoHa "O
KoHctutyumoHHom Cyae Poccuiickon ®egepaumn” HacTosiwee ocTaHOBNEHME SBMNSIETCS OKOHYATESbHbIM,
He MOANeXuUT oOXXarnoBaHWi, BCTyNaeT B CUNY HEMEASIEHHO MOCMe ero MpOoBO3rnalleHnss n OencTByeT
HEeNnoCpeaCTBEHHO.

5. CornacHo ctatbe 78 ®degepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O KoHctuTyumoHHom Cyae
Poccuiickon ®egepaunn” HacTosilee NocTaHOBNEHNE NOANEXUT He3aMeanuTernbHoOMYy onyGrMKoBaHWIO B
"CobpaHum 3akoHogatenbcTBa Poccunckon ®epepaunn” n "Poccuiickon rasete”.

MpencenatenscTBYOWNN -
cyoba KoHnctutyumonHoro Cyna
Poccunckon ®egepaummn
B.l.ApocnaBueB

Cyabun
KoHcTutyunoHHoro Cyaa
Poccunckon ®egepaumn

M.B.Barnan
H.B.Butpyk
I.A.l'apxnes
A.J1.KoHoHOB
T.I MopwakoBa
KO.O.PyokuH
O.N.TnyHoB
B.C.363eeBa

Ne 1-I1

OCOBOE MHEHUE
CYOAbWU KOHCTUTYLUMOHHOIO CYAA POCCUACKOW ®EOEPALINA
H.B. BUTPYKA MO AENY O NPOBEPKE KOHCTUTYUMOHHOCTU YACTU
NMEPBOW CTATbUW 560 FPAXXOAHCKOIO KOOAEKCA PC®CP
B CBA3U C XXANNOBOWN A.5. HAYMOBA

KonxosHbln ABOp SABNAETCA CaMOCTOATENTbHBIM UHCTUTYTOM POCCUMICKOro npasa (3akoHoAaTenbCcTBa),
npeamMeToM perynupoBaHUs KOTOPOro CHAYXWUT KOMMIIEKC CeMEeWHbIX, TPYAOBbIX, WMYLLECTBEHHbIX,
3eMeSIbHbIX, HacCMNeACTBEHHbIX M WHbIX OOLEeCTBEHHbIX OTHOWweHun. Bce oHWM npepcTaBnstoT coboMn
N3BECTHOE, HEPACTOPXKMMOE eAMHCTBO. [103TOMy MEeTOO0MOrMYECKM HEBEPHO BbIYMEHATb M3 9TOW CUCTEMBI
OTHOLUEHMIN KaKoW-Nnbo oduH ero BMA M paccMaTpmBaTh €ro perynmpoBaHne C NO3uUMiA COOTBETCTBYHOLLEN
oTpacnu npasa (3akoHogaTenbcTBa). Henb3sa mexaHuyeckn NepeHoCUTb 3akoHoA4aTenbHOe perynnpoBaHue
CEMENHO-UMYLLLECTBEHHbIX OTHOLUEHMI Ha COOTBETCTBYIOLUME OTHOLUEHWUS KONXO3HOro OBOpPA, PaBHO Kak M
3aKkoHodaTenbHOe perynupoBaHmMe OPYrMx BMAOB OTHOLIEHWWA (HacneACTBEHHbIX, 3eMerbHbiX M Ap.) Ha
aHanormyHble BMAbl OTHOLUIEHWA KOmnxo3Horo ggopa. OTcioga BbiTekaeT M BbiBOA4 06 OrpaHMYeHHOCTU
NPUMEHEHNS UHCTUTYTa aHanornm K OTHOLLEHUAM KOMNXO3HOro ABopa.

3a nocrnefgHue roAbl MPOU3OLWIMN CYLLECTBEHHble W3MEHeHWss B MNpaBOBOM perynMpoBaHun
OTHOLLEHUIN, CBA3aHHbIX C 3eMNen, C OCyLWeCcTBNEeHWeM WHOuBMAyarnbHOW TPyOoOBOW [OeATenbHOCTU B
CEnbCKOM XO3SINCTBE, C KPECTbAHCKUM ((DepPMEPCKUM) XO3SINCTBOM, C MOACOOHBIM XO3SIMCTBOM B CENbCKOM
MECTHOCTM U T.A4. U T.N. HoBoe 3akoHOAAaTeNbCTBO "MOMYUT" OTHOCUTEMNBHO MHCTUTYTa KOMXO3HOro ABopa.
MoaTomy B ropuanyeckon Hayke CyLLeCTBYeT MHEeHUe O (pakTU4eckomn yTpaTe IpuaNnYeckon Cunbl TexX HOpM
3aKkoHa, B 4YacTtHocTtu, [paxgaHckoro kogekca PCOCP, kotopble 6biniv MOCBSLLEHBI KOMXO3HOMY OBOPY M
HacregoBaHMIO B KONMXO3HOM ABope. Ecnu npusHaTb 3TO MHEHUE cnpaBegnmBbiM, TO KOHCTUTYUuoHHbIN Cyg



He MOXeT NpoBepsATb KOHCTUTYLMOHHOCTb HOPM 3aKOHa, KOTOPbIX HET U KOTOpble He AelcTBYyT. B 3ToM
cny4vae Aeno NoanexuT npekpaweHno Npou3BoaCTBOM.

YMonuyaHue B 3aKoHOAATENbCTBE OTHOCUTENbHO KOMXO3HOro ABOpa He €eCTb elle OOHO3HAa4HO
YyTBEPAUTENbHbIV OTBET Ha BOMPOC 006 OTCYTCTBUM MHCTUTYTA KOJIXO3HOro ABOpa. 3akoHodaTerb OOJDKEH
OaTb NpsMOM OTBET Ha BOMPOC, MPM3HAETCH N B HACTOsLLiee BPEMS CYLLEeCTBOBaHME KONXO3HOro ABOPA;
€CNnn HeT, TO B Kakoe NpaBOBOE COCTOSIHNE OHU MEPELLUNN 1 KakK AOMMKHbI B 3TUX CNy4vasix peLlaTbCa BONPOCHI
HacnegoBaHWS.

Bonpekn MHEHUI0 O npekpalleHMn OEeNCTBUSA MHCTUTYTa KONXO3HOro ABOpa B XW3HWM Habnwopgaetcs
WHass kapTvHa. KonxosHble [ABOpbl, WX CyLleCTBOBaHME pearnbHO, WX MpPU3HAKOT OpraHbl MECTHOro
camoynpaBreHusl, HoTapuanbHble K cygebHble opraHbl. PakTUYecku COXpaHsieTCs npaBOBOW CTaTyC
KOMXO03HOro ABopa 1 ero YnNeHos.

CnenyeT OTMETWTb, YTO B HacTosilLee BpeMsl MAET MHTEHCMBHbIAN MPOLECC COBEPLUEHCTBOBAHUS Y
pa3BUTMS 3aKOHOAATENbCTBA OTHOCUTENTbHO KPECTbSHCKMX XO3SNCTB, MMEILWUX TOBapHbIA MAM cyrybo
NOACOOHbIV (T.e. HanpaBneHHbIM Ha yOOBNETBOpPeHUe NoTpebHOCTEN UYNEHOB CENbCKOW CEMbU) XapakTep,
NOACOOHBIX XO3ANCTB OPYTNX KaTEropui rpakaaH B CENbCKOW MECTHOCTM MO JIMHWM KaK yHUMUKaUun, Tak u
anddepeHUnaLmmn perynmpoBaHus COOTBETCTBYIOLLMX OTHOWeEHMN. CTeneHb CoYeTaHus 3TUX TeHAeHUWH
3aBUCUT OT IKOHOMUYECKUX M UHBbIX (haKTOPOB, OT TeX Lernen, KoTopble Npy 3TOM CTaBUT 3aKoHOAATENb.

paxpaHckmni kogekc PCOCP (1964 r.) yctaHaBnuBaeT B 4Yactm 1 n yactu 2 ctatbm 560 ocobbin
NOpsiAOK HacrnegoBaHUS B KOMXO3HOM [ABOPE, HO HE NULIAET rpaxaaH OCHOBHOMO coAepkaHus rnpasa
HacrnegoBaHWs, NPeaycMOTPEHHOro YacTbto 4 ctaten 35 KoHcTutyuum Poccuiickon ®enepaunn. PaBHO kak
MOXeT BbiTb U OCOBLIN NOPSAAOK HacneaoBaHWs B KPECTbSAHCKOM ((bepMepCKoM) XO3AWCTBE NMBO B MHbIX
cny4vasx, NpeaycMOTPEHHbIX 3aKOHOM. Tak, B COOTBETCTBUM C YacTblo 2 cTaTbn 258 [MpaxgaHcKoro kogekca
Poccuinckon ®epepaummn (1994 r.) 3emenbHbI y4acTOK M CpeAcTBa MpPOU3BOACTBA, NpuHagnexaiwime
KPEeCTbSAHCKOMY (dpepMepCKOMY) XO3SIMCTBY (B COCTaB KOTOPOrO XKWUMOW AOM HE BXOAMT), NPpW BbIXOAE OOHOro
13 ero YneHoB U3 X03ANCTBa pasgeny He noanexar. Bollweawmnin s xo3ancTea UMeeT NpaBo Ha Nnony4vyeHve
OEHEXHOW KOMMeHcauun, copasmepHomn ero gone B oben cobCTBEHHOCTM Ha 3TO MMyLLEecTBO. B cBsA3un ¢
TeM, YTO B NOpSOKE HAcneACTBEHHOIO NPaBOMPEEMCTBA MOXET NEPENTU TONbKO TOT 0OBbEM MpaB, KOTOPbIN
YMepLUMA YNeH KPecTbSHCKOro (pepmMepcKoro) xo3snctea MMen Mnpu XW3HW, Ocobble, OrpaHuymUTEnbHbIE
npasuna Yactu 2 ctatbk 258 NpaxgaHckoro kogekca Poccuiickon deagepaumm npegonpenensior u nopsaok
HacnegoBaHuss B KpecTbsHCKOM  (bepmepckom)  xo3danctee. [lopsgok  BbinmaTbl  KOMMEHcauuu
yCTaHaBnMBaeTCs MO B3aMMHOW JOrOBOPEHHOCTM BCEX YIIEHOB KPECTbSHCKOro (hepmepckoro) xo3sanctea
(cMm. ctatbm 15 (4acTtb 3) n 27 (4actb 1) 3akoHa O KpeCTbAHCKOM (hepmepcKkoMm) Xo3amncTee). 3gecb Het
OTPULAHUA UNKN yManeHust NpaBa HacrnegoBaHWsl, HO eCTb OCObbI MOPSAOK HacnedoBaHWUs 3eMeNbHOro
yyacTka U MMYyLLECTBA KPECTbSHCKOrO (hepMepcKoro) Xo3sincTea, KOTOpbIA MOXET ObiTb KBanuduunposaH
KaKk M3BEeCTHOe OrpaHW4yeHue npaBa HacrnefoBaHWs onpedeneHHoW KaTeropum nul, OCyLlecTBNEeHHoe
3aKOHOM B pexume A0MYyCTUMbIX OrpaHU4EHUIN C YY4EeTOM 3alUnThbl MpaB U 3aKOHHbIX UHTEPECOB BCEX YNeHOB
KpecTbsiHCKOro (chepmepcKoro) xo3sncTea, YTO B MOSIHOW Mepe COOTBETCTBYeT TpeboBaHusM ctaTbn 17
(4acTb 3) u ctaTtbn 55 (4acTb 3) KoHcTuTyumn Poccunckon ®epepaumn.

Mpennockinkon paspeLleHns paccMaTpuBaemMoro gena siBnsercs peleHne npobnemsl COOTHOLLEHNS
coAepXaHusi mMaTtepuanbHOro npaea, B AaHHOM Crydae npaBa HacnegoBaHus, U nopsagka (npoueaypsl),
npoueccyansHon ¢opMbl ero ocyliecteneHus. CnegyeTt npusHaTtb, YTO Mnpoueaypa peanusauuu npasa
rpaxgaHvHa, BKIHOYaLWas 1 yCrioBUS Takon peanu3auun, MOXET NMPUBECTU K OTPULIAHMIO UMN YMareHuo
camoro npaea NuBo K CO3HATENbHOMY €ro OrpaHu4eHuto. Tak, B COOTBETCTBUM C YacTbio 3 cTaTtbu 55
KoHctuTtyuumn Poccuiickon ®efepauumn orpaHudeHus degepanbHbiM 3aKOHOM npaB M cBobof yenoseka u
rpaxgaHnHa [onycTUMbl B Lensx 3awuTbl MpaB M 3aKOHHbIX WHTEpecoB Apyrux nuy. Takoro popja
OrpaHM4YeHnss BO3MOXHbI 4epe3 ycTaHoBneHume ocoboro nopsgka peanusauun npaea wnm ceBobodbl
YyeroBeka U rpaxgaHunHa. VMimeHHo Takum obpa3om nNocTynaeT 3akoHoAaTerb, YCTaHaBNUBas onpeaeneHHble
YyCroBust U Apyrne anemMeHTbl Mopsigaka OCYLLEeCTBEeHUS npaBa HacnegoBaHWs B KOMXO3HOM ABope, B
KpeCcTbsSIHCKOM (dbepMepcKoM) XO3ANCTBE U B Apyrux criydasdx. M B aToM cMbicne nonoxeHus vactm 1 u
yactn 2 ctatbm 560 [MpaxgaHckoro kogekca PCOCP He npoTtmBopevaT 4actm 2 u vactu 3 ctatbh 55
KoHcTutyumm Poccuiickon deagepaumm.

C TOYKM 3peHMS OCHOBHOMO COAEpXXaHUsi KOHCTUTYLIMOHHOIO NMpaBa HacrneaoBaHUS BO3MOXHA OLieHKa
cTenenn (Mepbl) ero orpaHnveHuss degeparnbHbiM 3aKOHOM C TEM, YTOObl HE JOMYCTUTbL OTPULI@HUS CamMOoro
npaea unu ero ymarneHusl. Takylo OLEeHKY NpoBOAUT 3akoHoZaTeNb, YCTaHaABNMBas TOT UMM MHOW NOPSAOOK
OCYLLIECTBIEHMS NpaBa HacrefoBaHusl, MOXeT ee aatb U KoHctutyumoHHeii Cyg Poccuiickon ®epepaumn.
OpHako KOHCTUTYLMOHHBIM Cya OOIMKEH y4YnUTbIBATL U NMOCNEACTBUSA CBOEN OLEHKMN.

MpusHae nonoxeHnsa 4Yactm 1 m vactm 2 crtatbh 560 [paxagaHckoro kogekca PCOCP He
cooTBeTCTBYtOWMMN KoHcTuTyumm Poccuickonn ®epepauun, 4To O3Ha4aeT HeobXoaAMMOCTb OTKPbITUS
HacneacTea B criydyae cMepTu nodoro rpaxaaHvHa, KoHctutyumoHHeid Cya, He oTBevas Ha 6onee obwun
BOMPOC, B KaKoe COCTOsSIHWE MepeLlen KONXO3Hbl ABOpP, CO34aeT NpaBOBOW BaKyyM OTHOCUTENbHO APYrux
3M1EMEHTOB MOPSAKA HacnegoBaHUS U CTaBUT B 3aTPYOHUTENbHOE MOSOXeHWe cyabl OOLLEeN HopUCaMKLNN.
Mcxopa B cBoeln apryMeHTauumm M3 dpakta HenpusHaHUs KOMXO3HOro ABopa B Ka4yeCcTBe CaMOCTOSATENbHOro
cybbekTa poccuickoro npaea (3akoHogatensctBa), KoHCTUTyuuoHHbih Cyg B 3TOM criydae bepeT Ha cebs
hbakTnyeckn yHKLMIO 3aKkoHoaaTens.



Ha ocHOBaHMWN U3NOXEHHOr0 MPUXOXY K BbIBOAY, YTO NONOXeHusa 4Yactm 1 u yactm 2 ctatbn 560
NpaxxgaHckoro kogekca PCPCP cooTtBeTCTBYIOT TpeboBaHusim Yactu 4 ctatbn 35 KoHcTuTyuumn Poccuiickon
depgepaumm n vyactam 2 un 3 ctatbn 55 KoHcTuTyuumn Poccuinckon degepaumm, Tak Kak He OTPULAKOT N He
yMansitoT NpaBO HacnegoBaHWst B KONIXO3HOM ABOpPE, a OrpaHnYeHusl, CBA3aHHble C 0COObIM MOPSAKOM ero
peanu3aunu, YCTaHOBMEHbI 3aKOHOM B MHTepecax 3alyMTbl NpaB W 3aKOHHbIX MHTEPECOB APYrMX YNEeHOB
KOMXO03HOro ABopa kKak ocobow coumanbHOW OBLIHOCTW, NPU3HAHHOM B KayecTBe cybbekTa pOCCUMCKOro
npaBa W 3akoHodaTenbCTBa. JTOT BbLIBOA, HE OTpULAET BO3MOXHOIO M3MEHEHMSI 3aKkoHa C Lenbio
YCTaHOBMEHUS HOBOIO MOpsiika peanu3auny npaea HacnefoBaHUs B KOMXO3HOM ABOpe Nubo yHudpukauum
npaewi HacnegoBaHUs! B rOPOACKMX U CENbCKUX CEMbSAX (B TOM YMCIe MPU HENPU3HAHUM KONXO3HbIX ABOPOB
B KA4YeCTBE CaMOCTOATENMbHbIX CYyOBLEKTOB POCCUIACKOro npasa).



