NMmveHem

Poccurckon ®enepauunm

ITOCTAHOBAEHMWUE
KOHCTUTYUMOHHOTO CYJA POCCUHCKOW ®EJEPALMUU

Mo /ey O MPOBEPKE KOHCTUTYLIMOHHOCTHM MYHKTa 1 4acTu TpeTheu
cratbu 31 YTronoBHO-TIpOLIECCYAIBHOTO  KoAekca  Pocculickoi
deneparuu B CBSA3M € 3apocoM JICHUHTPaJICKOTO 00JIaCTHOTO Cy/ia

ropon Cankr-IletepOypr 11 mas 2017 rona

Koncturyunonnsiit Cyn Poccuiickoit @enepannu B coctaBe IIpeacenarens
B.JI.3oppkuna, cyaeit  K.B.Apanosckoro, A.W.boiinoBa, H.C.bonnaps,
I'"A.T'apxueBa, KO.M.lanunosa, JI.M.)Kapkooii, C.M.Ka3zannesa, C.J{.Kus3ena,
A.H.KokoroBa, JI1.O.KpacaBuukoBo#, C.I1.MaBpuHa, H.B.MenbHuKOBa,
0. I.Pynkuna, O.C.XoxpsikoBoii, B.I'.fIpocnaBuesa,

PYKOBOJACTBYsCh cTaTbet 125 (wactb 4) Konctutynum Poccutickoit
denepanuu, MyHKTOM 3! qacru MEpBOM, YaCTAMH TPETbEl M YETBEPTOU CTATHU 3,
JacTel0 TIepBoM crtathu 21, craThsamu 36, 47, 74, 86, 101, 102 u 104
denepanbHOr0  KOHCTUTYHMOHHOTO 3akoHa «O Konctutyunonnom Cyne
Poccuiickoit @enepannmny,

paccMoTpen B 3aceqaHuu 0e3 MPOBEICHUS CIyIIaHWS JeI0 O TMPOBEPKE
KOHCTUTYUHOHHOCTM nyHKTa | wactu tperber ctatbu 31 VYIIK Poccuiickoi
denepanum.

[ToBomoM K paccMOTpEHUIO Jiejla  SBWICA 3ampoc JIeHMHrpaackoro

obnactHOro cyna. OCHOBaHUEM K PACCMOTPEHHUIO Jiesia SBIJIACh OOHAPYKUBIIASCS
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HEOIPEICIICHHOCTh B BONPOCE O TOM, COOTBETCTBYeT Ju KoHcTUTynun
Poccuiickoit @enepaunu ocrapuBacMoe 3asBUTEIIEM 3aKOHOIIOJIOKEHUE.

3acnymaB coobmieHue cyapu-gokiaauuka HO.M./lanunoBa, uccienoBaB
MPEJICTABICHHBIC JIOKYMEHTbI W WHbIE MaTtepuanbl, KoHctuTyuuonsusii Cyn

Poccuiickon ®Penepanuu

YyCTAaHOBHUI:

1. Cornacuo nyHkty 1 wactu Ttperbeit crtathu 31 VYIIK Poccuiickoit
deneparun B penakuuu denepanbHoro 3akona ot 5 mas 2014 roma Ne 130-D3 (c
y4eTOM HM3MEHEHHH, BHEeCeHHBIX DenepanbHbiM 3akoHOM oT 8§ mapta 2015 roga
Ne 47-®3), BepXOBHOMY CYIy PECIYOJIMKH, KpA€BOMY MJIM 00JIACTHOMY CYy, CYIY
ropoja (enepaqbHOrO 3HAYEHUS, CYJy aBTOHOMHOUN 00JIaCTH, Cy/ly aBTOHOMHOT'O
OKpyra, OKpPYXHOMY ((hJIOTCKOMY) BOCHHOMY CYAYy TMOACYAHBI, B YacCTHOCTH,
YTOJIOBHBIE JieJla O MPECTYIUICHUSX, MPEAYCMOTPEHHBIX YacThl0 BTOPOM CTAaThU
105, gyactpro mgrou crathu 131, gacThio maToi ctathu 132, YacThIO IIIECTOM
crtatbu 134, yacTbio yeTBepTOl cTaThi 210, YaCThIO MSATOM CTAThU 2281, YacTbhIO
YETBEPTOUN CTaThU 2291, cratbeil 277, 4acThlo TpeThel ctaTbhu 281, ctathsiMu 295,
317 u 357 YK Poccuiickoii @enepannu, 3a UCKIIOYEHUEM YTOJIOBHBIX €M, IO
KOTOPBIM B COOTBETCTBHM C MOJIOKCHUSIMH YTOJIOBHOIO KoJekca Poccuiickoi
denepanuu B KayecTBe HamOojee CTPOroro BHJa HaKa3aHHWs HE MOTYT OBITh
Ha3HAYCHBI IMOXW3HEHHOE JIMIICHUE CBOOOABI WM CMEpPTHas Ka3Hb. [Ipu sTOoM
BO3MOXKHOCTh PAaCCMOTPEHUSI YTOJOBHBIX J€J1, MOJCYJIHBIX BEPXOBHOMY CYIY
pecIyOJIMKY, KpaeBOMY, 00JIACTHOMY WJIM JPYrOMYy PaBHOMY MM II0 YPOBHIO Cy1Y,
CYJIOM C y4aCTHEM MIPHUCSIKHBIX 3ace/laTelieil onpenensieTcss Ha OCHOBaHUU MyHKTa
2 yactu BTopoi ctatbu 30 YIIK Poccutickoit ®enepaiuu, cOriacHO KOTOPOMY CY/
MepBOM WHCTAHIIMK II0 XOJATAWCTBY OOBHHSIEMOTO pacCMaTpUBAcT B COCTaBe
cynpu QeaepaabHoro cyaa oOmeld HOPUCAUKINK M KOJUIETHUH W3 JBCHAIIATH
MIPUCSHKHBIX 3acefaTesield YroJIOBHBIE Jiefla O MPECTYIUICHUAX, YKa3aHHBIX B ITYHKTE
1 gactu Tpetheit crathu 31 ganHoro Kopjekca (3a MCKIIIOUEHHEM psAlla COCTABOB
NPECTYIUICHUH U3 PEeyCMOTPeHHBIX cTaThsimu 131, 132, 134, 212, 275, 276, 278,
279 u 281 YK Poccuiickoit ®enepaiun).
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1.1. KoHctuTyunoHHOCTh myHKTa | wactu Tperbeil crtathum 31 VIIK
Poccuiickoit @epepauun ocnapuBaeT JleHuHrpaackuid 00JacTHOM Cyn, B
MIPOU3BOJICTBE KOTOPOIO HAXOJUTCS YTOJOBHOE €0 MO OOBUHEHMIO T'Pa)KIAHKU
A.B.II0JIOBUHKHHOW B NPECTYIUICHHUSX, MPEIyCMOTPEHHBIX YAaCThIO TPEThEN
cratei 30 M 9YACTBIO MATOH CTaThi 228" (IOKyIIGHHE HA HE3aKOHHBIA COBIT
HapKOTUUYECKUX CpeCTB B 0co00 KpymHoM pazmepe) YK Poccuiickoit deneparuu
U IIYHKTOM «0» 4acTH YETBEPTOU €ro CTaThbu 229! (koHTpabaHIa HAPKOTUIECKUX
CpelcTB B 0co00 KpYyMHOM pasmepe). B kaduecTBe BO3MOXKHOW CaHKIMH 3a
COBEpIICHUE NIESTHUM, MPEYCMOTPEHHBIX YaCThIO MATOM CTAaThbU 228" u wacteio
YETBEPTOU CTATHHU 229" VK Poccuiickoii Qdenepaunu, yCTAHOBIEHO HaKa3aHUE B
BUJIE MOXU3HEHHOT'O JIMIIEHUS CBOOOJBI, KOTOPOE COTJIACHO YacTH BTOPOM ero
cTaTbu 57 KEHIIMHAM HE Ha3HA4aeTCsl.

Kak crnenyer w3 3ampoca W NPWIOKEHHBIX K HEMY JOKYMEHTOB, IIO
OKOHYaHUM O3HAKOMJIEHUS C MAaTepuajlaMd YrOJIOBHOIO Jiejla B MOPSIKE,
onpeaeneHHoM cratheid 217 YIIK Poccuiickoit ®@enepanuu, A.B.IlosoBuHkuHA
3asBUJIa XOJAaTaliCTBO, MOJITBEPKICHHOE 3aTeéM B XOAE IPEABAPUTEIBLHOTO
CIYLIAHUS, O PACCMOTPEHUU €€ YTOJIOBHOTO JI€JIa CYJIOM C YYaCTHUEM MPUCIKHBIX
3acenareneil. [locranosinenueM I'aTymHCKOro ropoxackoro cyna JleHuHrpaackou
obmactu ot 21 nexabps 2016 roma co CChUIKOM Ha MYHKT 2 YaCTH BTOPOH CTaTbH
30 u mynkr 1 gactu Tpetbeit cratbu 31 YIIK Poccuiickoit @enepannu, a Takxke Ha
ITocranoBnenne Kouctutymmonnoro Cyna Poccuiickoit ®enepanuu ot 25
deBpanst 2016 roma Ne 6-I1 nmanHOe yroioBHOE Jel0 OBUIO HAMpaBlIeHO B
JlenuHrpaackuid 00JIaCTHOM CyA [JIsi PEIIEHUST BOIPOCAa O €ro PacCMOTPEHUH
CYJIOM C y4aCTHUEM IPUCKHBIX 3aCEIATENEH.

[Ipugg x BBIBOAY O TOM, YTO MOMJICKAIIUMNA MPUMEHCHUIO B OTHOLICHUH
A.B.IlonoBunknHon nyHKT | wyactm Ttperbert cratbum 31 VYIIK Pocculickon
O®enepanuun He cootBeTcTBYET KoHCcTUTYIMK Poccuiickoit denepannu, €€ CTaTbam
19, 47 u 55, JleauHrpaackuii 00IaCTHON CyJ MOCTaHOBIICHHEM OT 25 saBaps 2017
roja, BBIHECEHHBIM B XOAE€ NPEABAPUTEIBHOIO CIYLIAHUS, MPOU3BOJCTBO IO
YIOJIOBHOMY J€l1y NPUOCTAHOBWUJI B CBA3M C HAIpaBJIICHUEM 3ampoca B

Koncturyunonnsiit Cyn Poccuiickonn @enepanuu.
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Hexonctutynnonnocts mnyHkta 1 wactu tpetbeit cratbu 31 VIIK
Poccuiickoit @enepanun JleHnHrpaackuii o0JacTHOM CyJ] yCMaTpUBAET B TOM,
YTO  BO B3aUMOCBA3M C JPYTMMHU TMOJIOKEHUsAMU pAaHHoro Kopekca wu
MOJIOKEHUSMHU YTOJIOBHOTO Kojekca Poccuiickori denepauny OH HE MO3BOJISET
JWIlaM  KEHCKOTO T0j1a, OOBUHSIEMBIM B COBEPIICHUHU TMPECTYIICHUH,
NPEAYCMOTPEHHBIX YacTbIO MATOM CTATbU 228" u wacThio YETBEPTOU CTaThbU
229" VK Poccniickoit Peepanuy, BOCIONb30BATECS — B OTIMYHE OT JIHIL
MYXKCKOr0 T0Ja — TMpPaBOM XOJATAalCTBOBAaTb O PAaCCMOTPEHUH CBOETO
YTOJIOBHOTO JI€Jla CyI0OM C YY4aCTHUEM MPUCSKHBIX 3acenaTelsiei, 4To, 10 MHEHUIO
3aABUTEINS, MOPOKIAET HEONPEAEICHHOCTh OTHOCHUTENBHO YCTAHOBJICHUS
MOJICYTHOCTH  COOTBETCTBYIOIIMX  YTrOJIOBHBIX J€J1 U  HPOTHUBOPECUUT
KOHCTUTYLIMOHHOMY TIPUHUMITY PaBEHCTBAa BCEX IMEpeJl 3aKOHOM M CYyJA0M
HE3aBHCUMO OT 10J1a, Pachl, HAIMOHAJIBHOCTH U APYTUX OOCTOSTEIbCTB.

1.2. B cuny @enepanbHOro  KOHCTUTYIIMOHHOrO  3akoHa  «O
Koncturyunonnom Cyne Poccuiickoit @enepaunn» Koncturyunonusii Cyn
Poccuiickoit ®enepauuu MOpoBeEpseT MO 3ampocy Cyda KOHCTUTYLIMOHHOCTh
OCHapUBaE€MbIX WM HOPMATHBHBIX TOJIOKEHHH B TMOPSAKE KOHKPETHOTO
HOPMOKOHTPOJISI B TOM YacTH, B KaKOU 3TH IMOJOKEHUS MOMJIEKAT IPUMEHEHUIO B
HAXOJAIIEMCSl B TPOU3BOJICTBE JTAHHOIO CyJa JAEJe, U MPUHUMAET MOCTAHOBJICHUE
TOJILKO IO TIPEIMETY, YKa3aHHOMY B 3ampoce, OIleHUBasi KaK OyKBaJbHBIM CMBICI
IPOBEPSEMBIX 3aKOHOIOJIOKEHUH, TaK U CMBICI, MPUJAaBAEMbIi UM O(PHUITUATHHBIM
Y VHBIM TOJIKOBAHUEM WIIM CJIOKMBLICKUCS NMPABONPUMEHHUTEIBHOU MPAKTUKOM, a
TaKXXe UCXOIs U3 UX MECTa B CUCTEME MPABOBBIX HOPM; IPU MPUHITUU PEIICHUS
Koncturyunonnsiii Cyn Poccuiickoit ®deneparui He CBsSI3aH OCHOBAaHUSIMH U
JI0OBOJIaMU, U3JI0°)KEHHBIMU B 3amnpoce (ctatb 74, 101 u 102); KoHcTuTyMOHHBIN
Cyn Poccuiickoit ®enepaunu OTKa3blBa€T B NPUHATHM 3ampoca cylda K
pPacCMOTpPEHHUIO, €CITM M0 TPEeaMEeTy OOpamieHus paHee WM ObUIO BBIHECEHO
MMOCTAHOBJICHHE, COXPAHAIOUIEE CBOIO CUJIy (3a MCKJIIOUYEHHMEM CIIy4aeB, KOrja
3aIpoC HAIpaBJIIEH B COOTBETCTBUM C YacThiO BTOpou crtatbu 101 manHOTO

CDezxepaanoro KOHCTUTYIOHMOHHOI'O 3aKOHa B CBA3M C IIPUHATUCM PCIICHUA
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MEKTOCYJIapCTBEHHBIM OpPraHOM IO 3allUTe MpaB M CBOOOJ YenoBeka) (MyHKT 3
ctathu 43).

[Toctanosnenuem ot 25 despansa 2016 roga Ne 6-11 Koncturyumonnsiii Cyn
Poccniickoit denepanny mpu3Hal MOJOKEHUSA IIyHKTa | 4acTu TpeTbenl ctathu 31
VIIK Poccuniickoii @enepannn He cooTBeTcTBYOmMMHA KoHcTuTymu Poccniickoi
Qenepaui B TOM Mepe, B KaKOM B CHUCTEME JEHUCTBYIOLIETO IIPaBOBOrO
pPEryJIMPOBAaHMS UMHU UCKIIIOYAIach BO3MOKHOCTh PACCMOTPEHHS CYIOM B COCTaBE
CyIbU BEPXOBHOIO CyJla PpECIyOJMKH, KpaeBOro, OO0JIACTHOTO WA JIPYroro
PAaBHOTO UM 1O YPOBHIO Cy/ia ¥ KOJIJIETUU U3 ABECHAAIATH MPUCSKHBIX 3aceaTeneit
YrOJOBHOTO JieJla MO OOBMHEHMIO KEHIIWHBI B COBEPIICHUH MPECTYIUICHUS,
npeaycMOTpeHHOro 4dacteio BTOpoil crathu 105 YK Poccuiickoit denepanuu,
IPUTOM YTO YrOJOBHOE JI€JI0 MO0 OOBHHEHHIO MY>KUHMHBI B COBEPIIEHUU TaKOTO
MPECTYIUICHHS TIPHU TEX K€ YCIOBUAX MOXKET ObITh PACCMOTPEHO CYZOM B JJAHHOM
coctaBe. [IpuMEHUTENBHO K CiydasiM MPUBJICYECHHUS >KCHIIMHBI K YTOJOBHOM
OTBETCTBEHHOCTH 3a COBEPIICHUE APYTUX MPECTYIUICHUH, YKa3aHHBIX B MyHKTE 1
yactu TpeTheit ctathu 31 YIIK Poccuiickoit @eaepannu ¥ BISKYIIUX HaKa3aHHUE B
BUJIE MTOKU3HEHHOTO JIMIIEHUSI CBOOOIBI MJIM CMEPTHOM Ka3HU, €T0 MOJIOKEHUS He
OCIIapUBAJIUCh W, COOTBETCTBEHHO, HE SBIBUIMCH IPEAMETOM pPaCCMOTPEHHUS B
NOPSAKE KOHCTUTYLIMOHHOTO CYAONPOM3BOJACTBA, B CBSI3M C 4YEM YKa3aHHOE
ITocranoBnenne Koncturynmonnoro Cyna Poccuiickoit depepaiiuni HE MOXKET
CIY’)KUTh TIPENATCTBHEM [JIsl MPUHATUA 3ampoca JIEHMHrpajckoro 00JacTHOTO
CyJa K paCCMOTPEHHIO.

[Iynktom 2 pe3omoTuBHONM yactu IloctanoBienuss KoHCTUTYyIIMOHHOTO
Cyna Poccwuiickoit @enepannu ot 25 despanst 2016 roga Ne 6-11 dbenepanbHomy
3aKOHOJATENI0 ObUIO MPEANUCAHO BHECTU B YTOJOBHO-IPOLIECCYAIbHBIN KOAEKC
Poccuiickoit ®@enepauun — ucxonasa u3 tpedoBanuii Konctutyuuun Poccuiickoit
Qenepaun U ¢ ydyeroM npaBoBbiX mno3unuid  Konctutymumonnoro Cyna
Poccuiickoit @enepanun, BeIpa)keHHBIX B JaHHOM [locTaHOBIEHMH, — U3MEHEHUS,
oOecrieunBarOIIie IKCHIIMHAM pealn3alyio TMpaBa Ha PACCMOTPEHHE WX
YIOJIOBHBIX J€JI CYJIOM C Y4YacTHUEM IIPUCSKHBIX 3aCelaTelied, KaKk 3TO MpaBO

onpeneneHo Koncturynueir Poccuiickonn @enepanuu, Ha OCHOBE MPUHIUIIOB
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IOpUJIMYECKOTO PABEHCTBA U paBHOMpaBHs M 0e€3 Kakol Obl TO HHU ObLIO
OUcKpuMHuHauuu. Bo ucnonnenue 3toro npeanucanus OenepaibHbIM 3aKOHOM OT
23 wuroHs 2016 roma Ne 190-®D3 BO3MOXHOCTH PACCMOTPEHHUSI YTOJIOBHBIX €I
paliOHHBIM CYJIOM B COCTaB€ CyAbM M LIECTH MPHUCSIKHBIX 3acenarened ¢ 1 uroHd
2018 roma mpenocTaBifeTCS — JKEHUIMHAM, OOBHUHAEMBIM B  COBEpIUECHUU
MIPECTYIUIEHUHM, NPEAYCMOTPEHHBIX 4YacTbio BTOpou cratbu 105, crateamu 277,
295, 317 u 357 YK Poccuiickoit @enepanuu. Takass BO3MOXHOCTb, OJHAKO, HE
IpeJO0CTaBICHa JKCHIIMHAM, OOBUHSEMBIM B COBEPIICHHH MPECTYIUICHUM,
PEIyCMOTPEHHBIX YACThIO YETBEPTOM cTaThu 210, 4aCThIO MATOM CTAThU 228" u
YaCTbIO0 YETBEPTOU CTATbU 2291 VK Poccuiickoii Oenepaunu. Tem He MeHee B
KOHTEKCTE Pa3BUTHUS YIOJIOBHOTO 3aKOHOJATEJIbCTBA YKa3aHHbIE W3MEHEHUS —
Jake MpUHUMasi BO BHUMaHue, yTo PenepanbHblii 3ak0H oT 23 utoHs 2016 roga
Ne 190-d3 B aTOlf 4YacTH emie HE BCTYNWJI B CUJIy, a CJIeJ0BaTelbHO, HE
NPUMEHSETCS, — TaKXe HE MOTyT He YyuuThiBaThCsi KoHcTUTyrmoHHBIM Cynom
Poccuiickoit deneparuu mpu TpUHATUM 3arpoca JICHMHTpaIcKoro 00J1acTHOTO
Cylla K paCCMOTPEHHIO.

Uto Kacaercs MpPECTYIUICHHS, NPEIYCMOTPEHHOIO YacThl0 TPEThEU CTAThbU
30 u yacThio naToit cTaThy 2281 VK Poccuiickoii ®denepanyu, To, Kak CIeayeT U3
4acTU 4eTBEepTOM ctathbu 66 manHoro Kojekca, cOriacHO KOTOPOM MOXKHU3HEHHOE
JUIIeHHEe CBOOOABI 3a MOKYIICHHE HAa MPECTYIUICHUE HE HA3HAYAETCs, YTOJOBHOE
JIEN0 O TaKOM IMPECTYIUIEHHH HE3aBUCUMO OT T0Ja OOBUHSEMOTO IMOJICHKUT
paccMOTpeHUI0 pailoHHBIM cyaoM. COOTBETCTBEHHO, MYHKT | 4YacTu TpeThel
crate 31 YIIK Poccuiickoit denepanuu B TOi Mepe, B KaKOW Ha €ro OCHOBaHHUH
onpenenseTcs MOACYAHOCTD YTOJIOBHOTO nena 0 MPECTYIICHUH,
MPETyCMOTPEHHOM YacThlO TpeThed cTaThbu 30 U YacThIO MATOM CTAThU 228' YK
Poccuiickot ®enepannu, HE MOXKET PACLEHUBATHCA KaK HAPYLIAKOMIHAN MpaBa
A.B.IIoOJTOBUHKMHOW H COAEpkKAIIUKA HEONPEJCICHHOCTh B BOMNPOCE O €ro
cootBeTcTBUM KoHctutrynuu Poccuiickoit @enepanuu B acriekTe, 0003HAYEHHOM B
3anpoce JIeHnHrpaackoro 001acTHOTO CyAa.

Takum o0pa3om, myHKT 1 wactu Tperhedt ctatbu 31 VYIIK Poccuiickoit

Qenepauuun  sBisiercss npeaMeToMm  paccMotrpenus Koncturynmonnoro Cypa
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Poccuiickon denepanuu 1o HaCTOALIEMY ACIY IOCTOJIBKY, IIOCKOJIBKY — C Y4ETOM
4acTu BTOpoU ctaTbu 57 m yactu BTopol ctateu 59 YK Poccuiickoit @enepanun,
COTJIACHO KOTOPBIM KEHIIMHAM IMOKW3HEHHOE JIMIIEHUE CBOOOJBI WJIM CMEPTHAas
Ka3Hb HE HA3HAYAIOTCS, — UM HCKJIIOYAETCS MPETyCMOTPEHHAsl MYHKTOM 2 4acTu
Bropoi ctateu 30 YIIK Poccuiickoit denepanuu BO3MOKHOCTh PACCMOTPEHUS 10
X0JIaTaliCTBY OOBHHSIEMOI'O CYJIOM B COCTaBE CyJbH BEPXOBHOTO CyJa PECIyOJIUKH,
KpaeBoro, 00JaCTHOTO WJIM JAPYroro PaBHOTO MM MO YPOBHIO CyJla U KOJUJIETHH U3
NBEHAJIATH TPUCSKHBIX 3acedaTeseld YroJaoBHOIO Jella O MPEeCTYIJICHUH,
IPEIYCMOTPEHHOM MYHKTOM «0» 4acTh YETBEPTON CTAThU 229 VK Poccuiickoii
denepani, MPUMEHHUTENIBHO K ClydasiM, KOIJa B COBEPIICHUU TaKOro
PECTYIUICHHUS] OOBUHSACTCS KCHIIMHA.

2. CorynacHo 0OIIENIPU3HAHHBIM MPUHIUIIAM U HOPMaM MEXKIYHApOJTHOTO
npaa u B coorBeTrctBUU ¢ KoHcturynuen Poccuiickoin ®enepanuu B
Poccuiickoit ®denepanuu mOpU3HAETCS W TapaHTUPYETCA MPaBO KakJAOTO0 Ha
CyneOHYyI0 3alIUTy €ro MpaB U CBOOOJ KaK OCHOBHOE HEOTUYXKJIaeMOe IMPaBo
yenoBeka (ctatbst 17, wactu 1 um 2; cratbs 46, uvacts 1, KoHctutyuuu
Poccuiickoit @enepanun). OnQHON U3 OCHOBOMOJArarolMX TapaHTUM MpaBa Ha
CyZeOHYIO 3aIllUTY U €ro HEMPEMEHHOM COCTaBIISIONIEH SIBISETCS 3aKpEIICHHOE
cratbeit 47 (wacth 1) Konctutynuuu Poccuiickoit deaepannu npaBo Kaxja0ro Ha
pPacCMOTpPEHUE €TO JIejia B TOM CYJI€ U TEM CYIbEH, K MOJICYTHOCTA KOTOPBIX OHO
OTHECEHO 3aKOHOM.

ITo cmbichy ctateit 20 (dactb 2), 47 (dactb 2) u 123 (vacte 4) Konctutynnu
Poccuiickot @enepanuu, npaBO Ha 3aKOHHBIM CyJ BKIKOYAaeT W I[PaBo
OOBHHSIEMOTO B COBEPIICHUH MPECTYIUICHUS HA PACCMOTPEHHUE €ro Jielia CYIOM C
y4acTHeM TPUCSKHBIX 3acefaTesiell B MPeyCMOTPEHHBIX (penepatbHbIM 3aKOHOM
ciaydasx. PerymupoBaHune OaHHOrO mnpaBa, Kak ClIEAyeT W3 YKa3aHHBIX CTAaTed
Koncturyunu Poccuiickonn ®enepanuyr BO B3aUMOCBSI3M € €€ crarbsiMu /1
(TTyHKTBI «B», «T», «o»), 118 (dactp 3) m 128 (wactp 3), sABISETCS AMCKpEIUEH
dbenepanbHOTO 3aKOHOAATENS, YIPAaBOMOYEHHOTO OMPEACNSITh, B KAKUX, TTOMHMO
3akpemieHHoro B ctatbe 20 (wacth 2) Koncturynum Poccuiickoit deneparum,

Cly4dadax Cyd C y4aCTHCM IIPHUCAKHBIX 3ace,uaTenep“I MOJKCT BBICTYIIATb B KAa4CCTBC



3aKOHHOTO CyJa II0 TE€M YrOJIOBHBIM Ji€laM, KOTOpbIE OTHECEHBI K
COOTBETCTBYIOLLEH KaTeropuu (penepaibHbIM 3aKOHOM.

B cuny mnpasoBeix mnozummii Konctutynmonnoro Cynma Pocculickoit
denepanuu  pacCMOTPEHUE YIOJOBHBIX [J€J1 CYAOM C YYacTHEM MPUCSKHBIX
3acenareneil He SBISETCA HENPEMEHHBIM YCJIOBHEM pealu3alud OOBHHIEMBIM
npaBa Ha CyAeOHYIO 3alllUTy KakKk OCHOBHOIO HEOTYYKJAeMOro IIpaBa,
rapaHTUpyeMoro Konctutynuei Poccurickon Qenepanuu, OJHAKO
CYZIOITPOM3BOJICTBO C YYAaCTHEM MPHUCSKHBIX 3aceAaTesed KaKk KOHCTUTYLHOHHO
0J100psieMblii CIOCOO0 ydacTUsi TpakJaH B OTHPABICHUM TPABOCYAMS, B XOJE
KOTOPOTO HE MPO(ECCUOHANIBHBIN CY/bsl, a KOJUIETHUS MPUCSKHBIX CAMOCTOSTEIHHO
NPUHUMAET PEIIEHUE IO BOIMPOCY O BHUHOBHOCTU MOJCYIUMOI0, UMEET 0COOYIO
KOHCTUTYIIMOHHO-TIPABOBYIO 3HAYUMOCTB; HCXOIS U3 JTOro ¢eaepaabHbIi
3aKOHOJATENb HE BIIpaBe, YUUThIBas TpeOboBaHus crareit 17 (dactb 3) u 55 (vacthb
3) Koncturynuu Poccuiickoit ®enepauuu, [I0MycKaTh MPOU3BOJIBHBIA U
HEO0OOCHOBaHHBIM OTKa3 OT ATOW (HOPMBI CyAONPOU3BOACTBA MPU PACCMOTPEHUH
JIe] 0 TEM KOHKPETHBIM COCTaBaM MPECTYIUIEHUM, A€ OHA Y€ NPEAyCMOTPEHA;
camo 1o cebe onpeneneHue GpeaepanbHbBIM 3aKOHOM MOACYTHOCTH YTOJIOBHBIX e,
B TOM YHCJE MOJJIEKAUUX PACCMOTPEHUIO CYIAOM C YYaCTHEM IIPHUCSKHBIX
3acenaTeneil, paBHO Kak U M3MEHEHHE paHEE YCTAHOBJICHHOW MOACYJIHOCTU HE
MOTYT paccMaTpUBaTBhCS KaK OrpPaHUYUBAIOUIME JOCTYIl K MPaBOCYIUIO H
3aTparuBarollie CaMoO CYIIECTBO MpaBa Ha 3aKOHHBIN CyJ (MOcTaHOBJIEeHUsA OT 19
anpenst 2010 roma Ne 8-11, ot 20 mas 2014 roma Ne 16-I1, ot 25 despans 2016 rona
Ne 6-ITu np.).

Taxum o6pa3zom, auckpenns (penepaibHOro 3aKOHOJATENS B PETYIUPOBAHUU
OTHOLICHW, ONpEAEISIOMNX pealu3aluio IIpaBa Ha JOCTYI K IPAaBOCYIUIO U
mpaBa Ha 3aKOHHBIN Cy/, HE SIBISETCA aOCOMIOTHOM W HE OCBOOOXKIAET €ro OT
00s13aHHOCTH TTPU KOHKPETU3alUU Tipennucanuii craredt 17, 19 (wactu 1 u 2), 21
(wacte 1), 46 (wactp 1), 47, 55 (wacte 3) m 123 (wacte 4) Kouctutynuu
Poccuiickot @enepanuu, B TOM YHCJIE OTHOCHUTENBHO CyAa C YYacTHEM
MPUCSDKHBIX 3acelareieil Kak 3aKOHHOIO COCTaBa CyAa MO YIOJOBHBIM JejIaM

MPUMEHUTEIIBHO K OIPEACICHHBIM KaTerOpusM IPECTYIUICHUH, JI€MCTBOBATH
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MPaBOMEPHLIM 00pa3oM, T.€. HUCXOJd M3 HEO0OXOJUMOCTH OOOCHOBAaHHOW U
O0OBEKTUBHO OIpaBAaHHON Au(depeHInauud nporeccyanbHbIX GopM CyaeOHOM
3alUTHI MIPU COXPAHEHUU OanaHca KOHCTUTYIIMOHHBIX IIEHHOCTEH U COOJIOJICHUU
MPUHIIMIIA TPABOBOM  OMPENCIICHHOCTH, HE JOMycKas HECOpa3MepHOro
OTpaHUYEHUsS TIpaB M CBOOOJ YEJIOBEKAa M TpPaXKJaHWUHA U TpPU 0e3yCIOBHOM
oOecrieueHun rapantupoBaHHbIX KoHcTuTyumeir Poccuiickoit ~®Deaepauuu
PaBEHCTBA BCEX MEpe]l 3aKOHOM U CYIOM M paBHOMPABUSI.

NMeHHO KOHCTUTYIIMOHHBIN MIPUHIIUI PABEHCTBA, HOCSIIINI YHUBEPCATbHBIN
XapakTep, OKa3biBaeT, Kak HeogHokpaTHO oTMeuan Kouctutynuonusii Cyn
Poccuiickoit  ®enepanuu, peryimpyroliee BO3JCHCTBUE Ha Bce  chephl
0OIIECTBEHHBIX OTHOIICHUN U BBICTYMAET KOHCTUTYIIMOHHBIM KPUTEPHUEM OIICHKH
3aKOHO/IATEIbHOTO PEryJIMPOBaHUS HE TOJBKO MpaB M CBOOOJ, 3aKPEIUICHHBIX
HenocpeactBeHHO B Konctutynum Poccuiickon @enepaunu, HO U Mpas,
npuoOpeTaeMbplX Ha OCHOBAaHMM 3aKOHA; COOJIOJICHHE JaHHOTO TIPUHIIUIIA,
rapaHTUPYIOMIETO 3alIUTy OT BCeX (OpM NUCKPUMHHAIIMK TPU OCYIIECTBICHUU
npaB U cBOOOJ, 03HAYAET, TOMUMO IPOYETO, 3aMpPET BBOAUTH TaKHE Pa3Iuyus B
npaBax JIMI, IPUHAJICKAIIUX K OJHON U TOM K€ KaTEropuu, KOTOPhIE HE UMEIOT
00BEKTUBHOT'O M PAa3yMHOTO omnpaBaaHus (moctaHoBjeHus oT 16 utons 2006 roma
Ne 7-T1, ot 5 anpens 2007 roma Ne 5-I1, ot 16 urons 2007 roga Ne 12-I1, ot 26
depans 2010 roga Ne 4-IT u np.).

[Tonoxenuss crateu 19 Konctutyuuum  Poccuiickoin ~ Denepanuu,
3aKpEIUISIONINE PaBEHCTBO BCEX MEpel 3aKOHOM M CYJOM HE3aBUCHMO OT I0Ja,
pachl, HAlUMUOHAJIBHOCTH, fA3bIKA, MPOUCXOXKICHHUS, HMYIIECTBEHHOTO U
JNOJKHOCTHOTO  TIOJIOKEHHS, MECTa JKUTEIbCTBA, OTHOIICHUS K PpEJINIUH,
yOexXIeHnH, MPUHAJIC)KHOCTH K 00IIECTBEHHBIM O0BEIUHEHUSM, a TAaKXKe JAPYTUX
oOcrositenbeTB (wactu 1 m 2) w HaAensroNIMe MYXKYHWHY W SKEHIIUHY PaBHBIMH
paBaMH U CBOOOJaMH M PaBHBIMH BO3MOXHOCTSIMH JJIS UX peau3aiiu (4acTh 3),
B MOJHON MEpe COOTHOCSTCS C MOJOKEHUSIMU MEXIYHAPOIHO-TIPABOBBIX aKTOB —
Jleknapauuu O JIMKBUJALIMU AUCKPUMHUHAIMKA B OTHOIICHUU >KEHIIWH, TPUHSATON
I'enepanbHoit Accambiieeit OOH 7 nosi6pst 1967 rona (ctates 1), KonBenuuu o

JUKBUJAIMUA BceX (POpM AUCKPUMHMHAIMKA B OTHOIIEHUU KEHIIHUH OT 18 nekadps
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1979 roma (ctatbu 1 ¥ 2), B COOTBETCTBUU C KOTOPHIMU HEAOMYCTHUMO Jt000€
pazniuuve, UCKIIOYEHUWE WM OTpaHMYCHUE IO TMPU3HAKY [0jJa, KOTOpOe
HaIpaBJICHO Ha OCla0JICeHHEe WM CBOAUT Ha HET MPU3HAHUE, MOJb30BAHUE WU
OCYIIECTBIICHUE >KCHIIMHAMM, HE3aBUCUMO OT HX CEMEMHOro MOJIOXKEHHUS, Ha
OCHOBE PaBHOIPABUSI MY>KUMH U JKCHIIHUH IMPaB YEJIOBEKAa M OCHOBHBIX CBOOOJ B
MOJINTUYECKONW, SKOHOMUYECKOMW, COLUHUAIBHOW, KYJIbTYPHOH, TPaXTAHCKOW WIIU
Mool Jpyroit 00JacTH; TocylapcTBa OOSI3YIOTCS YCTAaHOBUTH IOPUIUYECKYIO
3alIUTy TIpaB >KEHIIMH Ha pPaBHOW OCHOBE C MYXYMHAMU U OOECHEYUTh C
MOMOIIbI0 KOMIETEHTHBIX HAIMOHAJIBHBIX CYAOB M APYTUX TOCYAapCTBEHHBIX
yupexaeHuid  d(pGeKTUBHYI  3alllUTy KEHIMH TMPOTHUB  JIIOOOro  aKTa
JTUCKPUMUHAIIWH.

3. N30pannblii ¢enepaqbHbIM 3aKOHOJATENIEM TMOJXO0J K OIPEACICHUIO
KaTeropuil yroJIOBHBIX Ji€J, KOTOpPbIE MOTYT OBITh PAaCCMOTPEHBI CYJIOM C
ydacTHEM NPUCSKHBIX 3acefaTesieii, B [IeJIOM He OCHOBAaHHBIM Ha ydeTe CaMHX 10
cebe TEeHIIEPHBIX XapaKTEPUCTHK OOBUHSEMOIO, NMPUMEHUTEIBHO K OTIEIbHBIM
cOCTaBaM MPECTYIUICHUM, MPeaycMaTPUBAIOIINM B BUJI€ CAHKIIMM CMEPTHYIO Ka3Hb
WIN TIOXU3HEHHOE JIMIIIEHNEe CBOOOIbI, BhIIEPKUBAETCS HE Bcerna. B wacTHocTw,
10 MPSIMOMY TMPEANUCAaHUIO MyHKTa 2 yacTu BTopoi ctaThu 30 u myHkTa 1 yacTtu
tpetbeit ctatbu 31 VYIIK Poccuiickoit ®denepanuu B UX CUCTEMHOM CBS3U C
COOTBETCTBYIOIIMMH TIOJIOKEHUSIMA YTOJIOBHOTO 3aKOHA YTrOJIOBHBIE Jeia O
NPECTYIUICHHUSX, TPEIYCMOTPEHHBIX 4YacThio BTOpod cratbu 105, wyacThio
yeTBepTOM cTarhbu 210, 4acThIO MATON CTaThbU 2281, YacThIO YETBEPTOM CTaThU
229 crateamu 277, 295, 317 u 357 VK Poccuiickoii ®denepaniy, €ClIM OHU
COBEPIICHBI KCHIIMHAMU, KaK HE OTHOCSIIUECA K MOJICYJHOCTH BEPXOBHOIO CyJa
pecnyOIrKy, KpaeBoro, 00JIACTHOTO M JPYTUX PAaBHBIX UM IO YPOBHIO CYJOB, HU
P KaKUX YCIOBHSIX HE MOTYT OBITh PACCMOTPEHBI CY/IOM B COCTaBE CyJIbH TaAKOTO
Cylla U KOJUJIETMW W3 JIBEHAJUATH MPUCSHKHBIX 3aceiareliel — B OTJIWYHE OT
YTOJIOBHBIX JI€] O TAKUX K€ MPECTYIUICHUSIX, €CII B UX COBEPIICHUN OOBHHSIOTCS
MY>KYUHBI: TOJCYJHOCTh 3THUX JEJN CydaM JaHHOTO YPOBHSI — MpPHU OTCYTCTBUU
OCHOBaHUM, MCKIIOUYAIOIINX HAa3HAYCHUE HAaKa3aHUsSl B BUJE CMEPTHOM Ka3HU WIIH

IIOXKHN3HCHHOI'O JIMIIICHUA CBO6OI[I>I, — onpeacisicTCa HCE3aBHCHMO OT BOJIH
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0OBHHSIEMOTr0, HO MPHU MPENOCTABICHUU €My BO3MOKHOCTU BbIOOpaA COCTaBa Cyna
(koyerust U3 Tpex CyAed WU Cylbsd U KOJUIETUS U3 JABEHAJUATH MNPUCSKHBIX
3aceqaTeriei).

OuenuBas B IlocranoBnenun ot 25 d¢eBpans 2016 roma Ne 6-I1
KOHCTUTYIIMOHHOCTh TyHKTa 1 wactu Tpeteer ctateu 31 VYIIK Poccuiickoi
®enepanuu, Koncrurynnonusli Cyn Poccuiickoint ®denepanmu, onvpasch Ha
paHee BbIpa)KEHHbIE UM IIPABOBBIE MO3UIMH (TocTaHoBIeHUs OT 9 utonst 2009 rona
Ne 12-I1, ot 22 oxts16ps 2009 roma Ne 15-I1, ot 27 nosi6pst 2009 roga Ne 18-I1, ot 3
depans 2010 roga Ne 3-T1, ot 20 anpens 2010 roma Ne 9-I1, ot 28 mas 2010 roga
Ne 12-IT u np.), npuien K cleayroUM BbIBOJIAM:

B CIOXUBIICHCS  CHUCTEME  YroJIOBHO-TIPABOBOTO U YI'OJIOBHO-
IpOIIECCYabHOIO  pEeryJupoBaHus  uUMeeT  MecTo  auddepeHunanus
NOJCYIHOCTH YTOJIOBHBIX JI€J1 ONPENICJICHHON KaTeropud B 3aBUCHUMOCTH OT
BO3MOXHOCTH Ha3HauyeHus HauOojee CTPOroro BHUAA Haka3aHus (B pamKax
AercTByronero B Poccun KOHCTUTYLIHOHHO-IIPABOBOI'O PEXUMA HENPHUMEHEHHS
CMEpPTHOI Ka3HU TaKOBBIM SIBJIIETCS MOKM3HEHHOE JjulleHue cBobonbl). Cama
no cebe Ttakasg auddepeHIUALU JOMYCTHMa, IIOCKOJIbKY HCIOJIb3YyeTCs
(GenepanbHbIM 3aKOHOAATENEM C LIEJIbI0 peaju3aluy NPUHLIUIIOB I'yMaHU3Ma U
CIPaBEJJIMBOCTU B cpepe COOTBETCTBYIOLIUX MPaBOOTHOIIEHUN. OTHaKO, YTOOBI
JTOCTHYb ATOM Meu, ¢enepalbHbli 3aKOHOIATeIb 00s13aH COOJIOAATh PUHITUII
IOPUINYECKOTO PAaBEHCTBA, 3aKPEIUICHHBIM B TOM 4ucie cTaThsiMu 17 (dacth 3),
19 u 55 (uwacts 3) Koucturymuum Poccuiickoit ®enepamnuu, KOTOPHIN
rapaHTUpyeT My>XYMHAaM MW  JKEHUOIMHAM paBHbIE BO3MOXHOCTH  JUIA
OCYUIECTBJICHUsI MpaBa Ha CyAeOHYIO 3alllUTy U, CJEJ0BaTelbHO, IMpaBa Ha
paccCMOTpPEHHME HX YrOJOBHBIX JI€JI CYIOM C Y4YacCTHEM IPUCSIKHBIX
3acefarelsieil, — MHOE, a MMEHHO pEIIeHWE BOIpoca O MPEIOCTABICHUH
OOBHHSIEMBIM BO3MOXXHOCTH PacCCMOTPEHUS HX VYTOJOBHBIX 1€ CYAOM C
ydacTHeM HpPHUCSIKHBIX 3acefaTesiell B 3aBUCMMOCTH OT TEHIEpHOro (axropa
(TOJIBKO EHIIMHAM WJIM TOJIBKO MYXXYMHaM) HOPUBOJAMUIO Obl K HapyLICHHUIO

KOHCTUTYIIMOHHBIX FapaHTHUI MpaBa Ha CyACOHYIO 3alIUTY;
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MOCKOJIbKY Jt00as nuddepeHuanms, NpuBoaAIIas K pa3InyusaM B IpaBax
rpakJaH B TOW WM WHOU cdepe MpaBOBOrO PEryIupoOBaHUs, JOJKHA OTBEYaTh
tpeboBanusiMm  Kouctutynuu Poccuiickoit ®exnepanuu, BBITEKAOIIUM U3
YHUBEPCAIBHOT'O MPUHIMUIIA FOPUIUYECKOTO PABEHCTBA, B CUIIy KOTOPOIO TaKue
pa3nuuus JOMYCTUMBI, €CIM OHU OOBEKTHUBHO OINPABIAHHBI, OOOCHOBAHBI U
MpecHeqy0T KOHCTUTYHHOHHO 3HAYMMBbIE LEIH, a ISl JOCTHKEHUS 3TUX LeJen
HCTOJIB3YIOTCSI COpA3MEPHBIE TPABOBBIE CPEACTBA, OTCYTCTBUE B PAJIE CIYyYaeB y
KEHIIMH BO3MOXHOCTH PACCMOTPEHMS MX YTOJIOBHBIX AEJ CYJIOM C y4acTHEM
OPUCSIKHBIX — 3aceiaTresieid, O0OyCIOBJIEHHOE B CHUCTEME JI€HCTBYIOIIETO
IPaBOBOI0 PETYJHUPOBAHMS, B TOM YHCJIE BO B3aUMOCBS3U C YacTbIO BTOPOU
cratbu 57 u wyacTteto BTOpoil ctratbu 59 VYK Poccuiickoit ®Penepaunu,
npeanucanusmMu nyHkrta 1 vactu Tpetbeit ctatbum 31 VYIIK Poccuiickoit
denepanny, HE HMEET MOJ CcOOOW KaKUX-TUOO KOHCTUTYIMOHHO-TIPABOBBIX
OCHOBAHUM M — MPUTOM YTO MY>KUMHBI B aHAJOTUYHBIX CIyYasX MpaBa 3asiBUTh
COOTBETCTBYIOILIEE XOAATaMCTBO HE JIMIIEHBl — MNPUBOJAUT K JUCKPUMHHAIUU
JUIl )KEHCKOT'0 TMoJia MPU peain3alid UMU MpaBa Ha CcyJeOHyro 3amury. Tem
camMbIM BbITeKawmas u3 nyHkra 1 gactu tpetbeit ctatbu 31 YIIK Poccuiickoit
denepanuu BO B3aUMOCBSI3M ¢ moyiokeHusmu OO6meir wactu YK Poccuiickoi
Oenepannn  guddepeHnnanus MOACYIHOCTH YTOJOBHBIX Jed HE OTBEYaeT
IPUHLKIY FOPUAUYECKOTO PABEHCTBA, OTPAHUYMBACT XCHIIMH B pealM3aluu
[paBa Ha 3aKOHHBIM CyI M B KOHEYHOM CUETE€ — B IPaBe Ha PaBHYK C
MyXYMHAMH  CyJIeOHYI0 3amuTy TpaB © CcB0OOOJA, TapaHTUPOBAHHBIX
Koncturynueiut Poccuiickoin @enepanuu.

[Tocranosnenue Koncturyumonnoro Cyna Poccuiickoit @enepanuu ot 25
despanss 2016 roma Ne 6-I1 coxpansier CBOIO CHIy, a BBIpaXEHHBIE B HEM
IIPaBOBBIE MO3MLMH, IO CMBICIY KOTOPBIX ITOJACYIHOCTb YTOJOBHOTO J€jla U
CBSI3aHHBIE C HEM BO3MOYKHOCTH BbIOOpA COCTAaBa CyJa HE JTOJKHBI 3aBUCETH OT
TAKOro MpHU3HAKa, KaK MOoJI OOBHHSAEMOIO, PacHpOCTPAHAIOTCS U Ha pEIICHUE
BOIIPOCA O BO3MOKHOCTH PAaCCMOTPEHMS CYIOM B COCTaB€ CyIbU BEPXOBHOTO
cyna pecnyOJIMKU, KpaeBoOro, 00J1acTHOrO WX APYroro paBHOTO UM I10 YPOBHIO

Cyda U KOJUICTHUH M3 ABCHAALATH IIPHUCAKHBIX 33C6I[&T€H€ﬁ YI'OJIOBHOIO Ac€ja 110
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OOBMHEHHUIO JKEHIIMHBI B COBEPLICHUU NPECTYIUIEHUS, HPEAYCMOTPEHHOIO
MYHKTOM «0» 4acTH YETBEPTOM CTAThU 229" VK Poccuiickoit denepauuu.

4. Takum ob6pa3om, myHKT 1 yactu Tpetbel ctatb 31 YIIK Poccuiickoii
Qenepani  — KakK MCKIIOYAIOIHMM B CUCTEME JEUCTBYIOLLIETO IIPaBOBOIO
pPEryJIMpPOBaHUs, B TOM YHUCIJIE BO B3aMMOCBSI3M C IYHKTOM 2 YacTH BTOPOM CTaTbU
30 nannoro Konekca, yacThio BTOpo# cTaThil 57 M 4acThio BTOpoil crathu 59 YK
Poccuiickoint denepanyn, BO3MOKHOCTb PACCMOTPEHHUSI CYIOM B COCTaBE CYIbU
BEPXOBHOI'O CyJa peCIyOJIMKH, KpaeBoro, 00JIACTHOTO WK APYTOro paBHOTO UM
IO YPOBHKO CyAa W KOJUJIETMM W3 JBCHAALATH NPUCSKHBIX 3aceaaTeseu
YyrOJIOBHOTO JieJla 10 OOBMHEHHUIO >KEHUIMHbI B COBEPUICHUU MPECTYIUICHUS,
PETYCMOTPEHHOT'O MYHKTOM «0)» 4YacTHU 4E€TBEPTOU CTAThU 229" VK Poccuiickoii
®denepany, MPUTOM YTO YroOJIOBHOE [€J0 1O OOBUHEHUIO MYXYUHBI B
COBEpIIEHUU TAKOTO TPECTYIUICHUS MpPU TEX IKE YCIOBHSIX MOMKET ObITh
paccMOTPEHO CYIOM B JIaHHOM COCTaBe, — HE COOTBETCTBYeT KoHCTMUTynuu
Poccuiickoit denepanun, ee crathsaiM 17 (vactu 1 u 3), 19, 47, 55 (wacts 3) u 123
(uacThb 4).

[lockonmpKy Jexamue B OCHOBE POCCHUHCKOIO KOHCTHUTYLIHOHHOTO
paBoOINOpsiIKa  OOIIENpaBOBblE  NPUHIMIBI  pPaBEHCTBA U IPABOBOM
ONPENICICHHOCTH PACHPOCTPAHAIOTCA W HAa YCTAaHOBJIEHUE HE SBISBIIEHCS
npeamerom paccmotpennst Koncrurynuonnoro Cyna Poccuiickoit @enepanuu no
HACTOSIIEMY 1€y MOJCYIHOCTHA YTOJIOBHBIX €N 0 OOBUHEHUIO JKEHIIUH B UHBIX
NPECTYIUICHUAX, 32 COBEPILIEHHE KOTOPBIX B KauecTBe Hambosee CTpOroro BHJA
HAKa3aHUs NPelyCMaTpUBAETCs MOKU3HEHHOE JIMIIEHUE CBOOOABI WIM CMEpTHas
Ka3Hb, IPUTOM YTO YT'OJIOBHBIE Ji€JIa IO OOBUHEHUIO MY)KUMH B COBEPLICHUH TaKUX
K€ MPECTYIUICHUH MpHU TeX K€ YCJIOBUSAX MOTYT OBITh PACCMOTPEHBI BEPXOBHBIM
CYIOM pPECIyOJUKH, KPAaeBbIM, OOJACTHBIM WJIM JAPYTUM PaBHBIM UM IO YPOBHIO
CylIOM, BHECEHHME (perepanbHbIM 3aKOHOJATEIEM B IPABOBOE PErYJIUPOBAHME
MOACYTHOCTH  HAJUICKAIIUX HM3MEHEHMM, BBITEKAIOIIMX W3  HACTOSIIETO
IlocTaHOBIIEHHS, NOJKHO OBITh HANpPaBICHO HA MCKIIOYEHUE HEONPaBIaHHBIX

paSJII/I‘-II/Iﬁ B IIpaBax OOBHHSIEMEBIX B 3aBUCUMOCTH OT I10JIA.
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IIpu sToM Konctutyumonunsiii Cyxn Poccuiickoit ®enepauuu oOpamiaeT
BHUMaHHE HAa HEOOXOJMMOCTh yu€Ta OpraHaMH 3aKOHOAATEIbHOH U CyaeOHOH
BJIACTU paHee CGHOPMYIUPOBAHHBIX UM TMOJXOJIOB OTHOCHUTEIBHO MPaBOBBIX
MOCTIEICTBUM MPUHATHUS B X0JI€ KOHCTUTYLIHOHHOTO CYAONPOU3BOJICTBA UTOTOBOTO
pelieHns, TMPU3HAOLIETO paccMaTPUBAEMOE HOPMATHBHOE TOJOXKEHUE HE
coorBeTcTByromMM KoHcturyuuu Poccuiickoit ®enepauuu, paBHO Kak U
pelIeHusi, B KOTOPOM paccMaTpMBa€éMOMY HOPMATHBHOMY TIOJIOKEHUIO, HE
Npu3HaHHOMY He cooTBercTByomuM Kouctutynuu Poccuiickoit ®enepanuu,
JAeTCd KOHCTUTYLUMOHHO-TIPABOBOE HCTOJKOBAHHUE: COIVIACHO YaCTSIM BTOPOM U
yeTBepTOil ctatbu 87  DenepambHOro  KOHCTUTYLMOHHOTO 3akoHa  «O
Koncturyunonnom Cyne Poccuiickoit ®@enepauuun», Onpeacsioneid 3HaYCHUE
(IpaBOBBIE TMOCTEACTBHS) WTOTOBOTO PEIICHHS, BBIHOCUMOTO B TOM YHCIJE IO
pe3yapTaTaM pacCMOTPEHMS A€l O NPOBEPKE KOHCTUTYLHMOHHOCTU 3aKOHOB I10
3arpocaM CyJ0B, IPU3HAHUE HE COOTBETCTBYROIMMH KoHctuTyumnu Poccuiickoit
deneparnuu denepaabHOTO 3aK0OHA, HOpMaTuBHOTrO akTa [Ipesumenta Poccutickoit
Oenepannn, HopmatuBHOro akra IIpaBurenbcTtBa Poccuiickonn @enepanuu,
JNOTOBOPA WJIM OTHAEJIBHBIX UX IMOJIO)KEHUH SIBJISIETCSI OCHOBAHUEM JUJII OTMEHBI B
YCTAaHOBJIEHHOM TOPSAKE TIOJOXKEHUM JIPYrUX HOPMATHBHBIX AaKTOB JIHOO
JIOTOBOPOB, OCHOBAaHHBIX HA NMPU3HAHHBIX HEKOHCTUTYLIHOHHBIMU ITOJHOCTHIO WJIN
YaCTMYHO HOPMATHBHOM AaKT€ WM JOTOBOpE JMOO BOCHPOU3BOSAIIMX HX WU
coaepKalux TaKue xKe IIOJIOKEHUS, KaKue ObLTH IIPU3HAHBI
HEKOHCTUTYLIMOHHBIMH; TaKUE€ IIOJOXKEHHUS HE MOIYT HPUMEHSTHCS CYyHaMH,
OPYTHUMU OpPTaHaMH U JOJKHOCTHBIMU JIUIIAMH.

Ilonoxenuss mynkta 1 wuactu tperbeit crtathm 31 VYIIK Poccuiickoit
®enepanuu npuzHanbl KonctutynumonueiM Cynom Poccuiickoit denepannu He
cootBeTcTBYrOIMMU Konctutynun Poccuiickonn @enepanuu, €€ crtaTbsiMm 17
(wactu 1 u 3), 19, 47, 55 (vactb 3) u 123 (vacts 4), B TOM Mepe, B KAKOW B CHCTEME
JEUCTBYIOIIETO NPABOBOIO PETYJIMPOBAHUS, B TOM YHCJIE BO B3aUMOCBS3U C
nyHkToM 2 vactu BTopoi crateu 30 VYIIK Poccuiickon ®denepaunu, 4acTbrO
BTOpOM cTaTth 57 M 4acThio BTOpoil ctathu 59 YK Poccuiickoin @enepanun, uMu

HCKIIIOYACTCA BO3MOXHOCTH PACCMOTPCHHUA YIOJIOBHBIX JOCI II0 OOBUHECHHIO
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KEHIIUH B COBEPIICHUM MPECTYIUICHUH, NPEAYyCMOTPEHHBIX 4YacTbi0 BTOpPOM
crtateu 105 YK Poccuiickoit ®@eaeparuu (Iloctanosnenue ot 25 ¢gepans 2016
roga Ne 6-IT) U TyHKTOM «B» 4acTh dYeTBepToil ero crathu 229 (Hactosiiee
[locTaHOBNIEHME), CYIOM B COCTaB€ CYyJbM BEPXOBHOI'O CyAa pPECIyOJIMKH,
KpaeBoro, 00JaCTHOTO WJIU JAPYroro paBHOrO MM MO YPOBHIO CyJia U KOJUIETUH U3
JIBEHA/IIATH TIPUCSHKHBIX 3acefaresiei, NPUTOM YTO YrOJOBHBIE Jiefla MO
OOBHMHEHUIO MYXYUH B COBEPILICHUU TAKUX MPECTYIUICHUHN MPHU TEX ke YCIOBUAX
MOTYT OBITh PACCMOTPEHBI CYIOM B JAaHHOM COCTaBe.

Mznoxennsie B mnoctaHoBiieHusAX Koncrturyumonunoro Cypa Poccuiickoit
deneparuu MpaBoOBbIC MO3UIIMN B TIOJHONW MEPE MPUMEHUMBI K OIICHKE MPOLETyPhI
PacCMOTPEHUS YTOJIOBHBIX JIEJ IO OOBHHEHUIO JKCHIIIUH B IPYTUX MPECTYIUICHU X,
3a COBEpIIECHHWE KOTOPHIX B KadyecTBE HaumOoyiee CTPOroro BHJIAa HaKa3aHUsI
peayCMAaTPUBAETCS TIOKM3HEHHOE JIMIIEHWEe CBOOOJBI WM CMEpTHAas Kas3Hb,
IPUTOM YTO YTOJIOBHBIC JieJia 1O OOBUHEHHUIO MY)XKYMH B COBEPIICHHHM TaKUX
NPECTYIUICHUH MPHU TeX K€ YCIOBUAX MOTYT OBITh PACCMOTPEHBI CYZIOM B COCTaBe
CyIbH M KOJUIETMM M3 JIBEHAJUATH NPUCIKHBIX 3acenarenieid. COOTBETCTBEHHO,
KEHIIMHAM B 3TUX CIy4dasX IOJHKHO MPENOCTaBISITHCA MPABO HA PACCMOTPEHUE
7iena TEM ke CyIOM M B TAKOM € COCTaBEe, YTO U MYKUMHAM.

B uensx cobmionmenus OaaHca KOHCTUTYIIMOHHO 3HAYMMBIX HHTEPECOB,
HEJOMYCTUMOCTH HAPYIICHUS TPaB U CBOOOJ NPYrUX JIUIl MPU OCYIIECTBICHUU
npaB U cBoOOj dYenoBeka W rpaxknanuHa (ctarbs 17, dacte 3, KoHctutyrnuu
Poccuiickoit ®enepanun), B cuily TpeOOBaHWU MPABOBOW OMPENEICHHOCTA H
oOecrieueHus1 CTAOMILHOCTH MPABOOTHOIIEHUH B MHTEpecax CyOBEKTOB IpaBa, a
TAaK)K€ YUYUThIBas MNPUHIMI HEU3MEHHOCTH coctaBa cyna (crates 242 VIIK
Poccuiickoit ®enepanuu), Konctutynuonsnsii Cyn Poccuiickoit ®eneparuu,
PYKOBOJACTBYSICb NYHKTOM 12 w4actu mnepBod crtarem 75 @DenepaibHOTO
KOHCTUTYIIMOHHOTO  3akoHa «O  Koucrurynmmonnom Cyne  Poccuiickoit
denepanuu», CYUTAET HEOOXOAUMBIM  ONPEAEIUTh CIEAYIOIUNA MHOPSI0K
UCIOoIHEeHUs HacTodlero [loctanoBneHus:

YrOJIOBHBIE Jieja M0 OOBMHEHUIO KEHIIMH B COBEPUICHUM MPECTYIUICHUH,

. . 1
NPEeAYCMOTPEHHBIX YAaCThKO 4eTBEPTOM cTaThu 210, 4acThro mATOM cTaThu 2287,
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YaCThI0 YETBEPTOM CTATHU 2291, ctatbsimu 277, 295, 317 u 357 YK Poccuiickoi
®denepanuu, eciau cyneOHbIE 3acelaHusl O 3TUM YTOJIOBHBIM JieJlaM Ha MOMEHT
BCTyIUIEHUA Hactosmero I[locTaHOBIEHMS B CUy HE HA3HAYEHBI, IOJJICKAT
PacCCMOTPEHUIO BEPXOBHBIM CYJIOM PECIyOJMKH, KpaeBbIM, OOJIACTHBIM WJIU
JPYTUM PaBHBIM UM I10 YPOBHIO CYJIOM, a MO XOJaTaliCTBY OOBUHSIEMBIX — CYJIOM B
COCTaBE CYJIbH TaKOI'0 CyJa M KOJUIETHH U3 JBEHAJUATH MPUCSKHBIX 3aCEIaTENCH;
MOJACY/THOCTh M COCTaB CyJa IO YrOJIOBHBIM JieflaM, CyAeOHbIe 3aceaaHusi IO
KOTOPBIM Ha YKa3aHHBI MOMEHT YK€ Ha3HAYEHbI K PACCMOTPEHUIO, U3BMEHECHUIO, B
TOM YHUCJI€ B paMKax M MO pe3ylbTaTaM HX PACCMOTPEHUSI B ameJUISIIIUOHHOM,
KACCallMOHHOM Y HAaJI30PHOM MOPSJIKE, HE MOJICKAT.

Hcxonsa u3 u3JI0)KEHHOTO U PYKOBOJICTBYACH CTaThSIMU 471, 11, 72, 74, 75,
78, 79, 87 wu 104 @enepanbHOTO KOHCTUTYIIMOHHOTO 3akoHa «O
Koncturyunonnom Cyae Poccuiickoit ®enepanumn», Konctutryunonneii Cyn

Poccuiickoit @enepannun

IIOCTAHOBMHI:

1. Tlpusnate nyHktr 1 uwactu Tpetbeit ctatbu 31 VYIIK Poccuiickoit
Oenepaunn He cooTBeTcTBYrOUM KoHctuTyuuu Poccuiickoin ®denepamuu, ee
cratbsiMm 17 (wactu 1 u 3), 19, 47, 55 (wacte 3) u 123 (wactp 4), B TOMl Mepe, B
KaKoil B CUCTEME NEWCTBYIOUIErO IMPABOBOTO PETYIUPOBAHUS, B TOM YHCIE BO
B3aMMOCBs3M C mNyHKTOM 2 d4yactu BTopoi crtathu 30 VYIIK Poccuiickoit
®denepanuu, 4acTbl0 BTOpOM cTaThu 57 W 4yacThio BTOpoi ctathu 59 VYK
Poccuiickoit @enepannu, UM HCKIOYAETCS BO3MOKHOCTh PACCMOTPEHUS CYAOM B
COCTaBE CYJbU BEPXOBHOTO CyJla PECIyOIMKH, KPaeBOro, 00JIaCTHOTO WU APYTrOTo
PAaBHOTO UM 110 YPOBHIO CyZa Y KOJUIETUH U3 IBEHAALATH MIPUCSKHBIX 3aceaaTeen
YTOJIOBHOT'O JieJla 1O OOBHHEHHUIO JKCHIIMHBI B COBEPIICHUU MPECTYIUICHUS,
MPEAYCMOTPEHHOTO MYHKTOM «0» 4acTH YETBEPTOM CTaThbU 229" VK Poccuiickoii
®denepanuu, NOPUTOM YTO YIOJOBHOE JI€JIO0 1O OOBUHEHUIO MYKUYMHBI B
COBEPIICHUU TAKOr0 MPECTYIUICHUS TpPU TEX KE YCIOBUSAX MOXKET ObITh

pPacCMOTPEHO CYJIOM B IJAHHOM COCTaBe.
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B cuny craren 125 (wacts 6) Konctutryuum Poccuiickoit denepainuu,
4acTel BTOPOM U 4eTBEPTOM cTaTh 87 PenepasbHOro KOHCTUTYLIHOHHOIO 3aKOHA
«O Koncturynmonnom Cyne Poccuiickoit ®enepaumu» 3TO O03HA4YaeT, 4TO
KEHI[MHE, OOBUHSIEMON B MPECTYIJICHUH, 32 COBEPIICHHE KOTOPOr0 B KadyeCTBE
HauOoJsiee CTPOroro BUJa HaKa3aHUs COOTBETCTBYIOIIEH CTaTheil (4aCThiO CTATHU)
YronosHoro koaekca Poccuiickon @enepanuu nIperycCMaTpUBaeTCs MTOKU3HEHHOE
JUIIEHWE CBOOOJBI WJIM CMEpPTHAas Ka3Hb, — IMPUTOM YTO YTOJIOBHOE JIEJIO IO
OOBMHEHHUIO MY)XUYMHBI B COBEPIICHUH TaKOr0 TMPECTYIUICHUS TIPU TeX Ke
YCIIOBUSIX MOXET OBITh PacCMOTPEHO CYJIOM B COCTAaBE CyAbM W KOJUIETHHU W3
JNBEHAJATH TPHUCSHKHBIX 3acelareyieil — JOJDKHO MPEJOCTaBISITECS IMPaBO Ha
paccMOTpEHHUE €€ YrOJIOBHOTO Jiejia TEM K€ CYJIOM M B TaKOM € COCTaBE, UTO U
MYKYHHE.

2. denepanbHOMY 3aKOHOAATENIO HAJIEKUT — HCXOJIs W3 TpeOOoBaHUI
Koncturynun Poccuiickon @Penepanuu U ¢ Y4ETOM IIPABOBBIX IO3ULUMN
Koncturynmonnoro Cyna Poccuiickoit denepaliviu, BIpaXKE€HHBIX B HACTOSIIIIEM
[TocTaHoBIeHNU, — BHECTH B YTOJOBHO-NIPOLIECCYAIBHBIN KOJIEKC Poccuiickoit
denepanu  U3MEHEHHUs, OO0ECIEUYMBAIOIINE JKEHINMHAM, OOBHUHSIEMBIM B
COBEPIICHUM TPECTYIUICHUM, 32 COBEPIICHHE KOTOPBHIX B KadeCTBE HaumOosee
CTPOTOTO BHJIa HAaKa3aHUS MPEIyCMaTPUBACTCA IIOKU3HEHHOE JIMIICHUE
cBOOOJBI WJIM CMEpTHas Kas3Hb, peaju3allio IpaBa Ha PACCMOTPEHHE HX
YIOJIOBHBIX JI€JI CYJIOM C Y4YaCTHEM MPHUCSIKHBIX 3acelaTeiicd HapaBHE C
MY>KYHHAMH, YTOJOBHBIC Jejia M0 OOBHHECHHUIO KOTOPHIX B COBEPIICHUH TaKHUX
MPECTYIUICHUH TIPU TEX XK€ YCIOBUAX MOTYT OBITh PAaCCMOTPEHBI CYIOM C
YYaCTHUEM MPHUCSHKHBIX 3aCENaTEIICH.

3. Hacrosimee IlocTaHOBIEHNE OKOHYATEIBLHO, HE MOJICIKHUT 00KaIOBAaHHIO,
BCTyMmaeT B CWIYy CO JHS OQUUHAIBLHOTO OMyOJUKOBAaHUS, JIEMCTBYET
HETIOCPEJACTBEHHO W HE TpeOyeT TMOJATBEPKICHHUS JPYTMMHA OpraHamMu |
JIOJDKHOCTHBIMU JTUIIAMH.

4. Hacrtosmee ITocTanoBneHUE MOJJIEXKUT  HE3aAMEUJIUTEIIbHOMY
onyosmkoBanutio B «Poccuiickoir razete», «CoOpaHWHM 3aKOHOJATEIbCTBA

Poccuiickoit ®enepanun» u Ha «OduiuaasbHOM HHTEpPHET-MOPTaie MPaBOBOU
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uHpopMarn» (WWW.pravo.gov.ru). [ToctaHoBIeHHE JOKHO OBITH OMYOJIMKOBAHO

takke B «BectHuke Konctutynmonnoro Cyna Poccuniickont @enepanuny.

Koncruryunonssiii Cyn
Poccuiickoit @enepannu

Ne 13-11



