OINNPEAEJIEHNE
KOHCTUTYILIMOHHOTO CYJIA POCCUNCKOI ®EIEPAIIUU

00 OTKa3e B MPUHATHH K PacCMOTPEHUIO Kajno0bl rpaxkaaH HukureHko
Anekces HwukomaeBuua, IlmotHukoBa MHWrops BaneHtnHOBHMYa U
XbIpxbIppiHA ~ MakcuMa ~ ApceHOBHYa ~ HA ~ HAapylleHHWE  HX
KOHCTUTYIIMOHHBIX MPAB YaCThKO BTOPOU CTaThbU 258 M MyHKTOM 3 4acTH
mATOM cTaTh 355 VYTOJIOBHO-IPOLIECCYAIBbHOrO KoJekca Poccuiickoit
®denepanuu

ropon Cankr-IletepOypr 15 auBaps 2009 rona

Koncturyunonnsii Cyn Poccuiickoit @enepannu B cocrase [Ipeacenarens
B.JI.3opbkuna, cyned  H.C.bonmaps, [I'.A.l'amxueBa, HFO.M.J/lanusosa,
JL.M.Kapkosoi1, I'.A.XKununa, C.M.Kazannesa, M.U.Kneannposa, C./[.Kusa3ena,
A.JI.LKoHoHOBa, JI.O.KpacaBuukoBo#, C.I1.MaBpuHa, H.B.MenbHuKOBa,
0. JI.Pynkuna, H.B.CenesneBa, A.S.Causbl, B.I'.Ctpeko3oBa, O.C.X0XpsKoBOH,
B.I".fIpocnaBuesa,

3acilyliaB B IUJIEHApPHOM 3acelaHuu 3akitoueHue cyabu [.A.Kunnna,
MPOBOAMBIIETO HAa OCHOBaHMM cTaTbu 41 denepanbHOr0 KOHCTUTYIITMOHHOTO
3akoHa «O Koncruryunonnom Cyne Poccuiickoit denepannny» MpeaBapuTesbHOE
uzydeHue  kanmo6el  rpaxman  A.H.Hukurenxo,  U.B.IlnmoTtHukoBa  u
M.A . XbIpXbIpbsIHa,

YCTAHOBHI!
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1. I'paxxnanny A.H.HUKHATEHKO M aJBOKAThl, OCYLIECTBISABIINE €r0 3AIUTY
B PocToBckoM obnactHOM cyae, — rpaxaane U.B.IlnotHukoB u M.A. XbIpXbIpbsiH
B cBoeit xanooe B Koncrurynuonnsii Cyn Poccuiickoit denepariuu ociapuBaroT
KOHCTUTYLMOHHOCTh 4yacTu BTOpou ctathu 258 VYIIK Poccuiickoit denepannu,
COrJacHO KOTOpPOW TMpU  HENOJYMHEHUW OOBUHUTENS WM  3alllUTHUKA
pacCIOpsDKEHUSIM  MIPEACENATENbCTBYIONIEr0 CIYIIAHWE YrOJIOBHOTO Jeia IIo
OTIPEJICTICHUIO WJIM TIOCTAHOBJICHHUIO CyJa MOXET OBITh OTJIOXEHO, €CIH He
MPEICTABIIACTCS BOBMOXKHBIM 0€3 yiiepOa JijIsi yTOJI0BHOTO Jiejia 3aMEHUTD JIaHHOE
JIUIO JPYTUM; OAHOBPEMEHHO CYJI COOOIIAeT 00 ATOM BBILIECTOSAIIEMY MMPOKYPOPY
WJIM B aJIBOKATCKYIO ITaJlaTy COOTBETCTBEHHO, M IYHKTA 3 YaCTH MATOM cTaThu 355
VIIK Poccumiickori ®enepanun, Kak HE TO3BOJSMIONIETO 00XXaloBaTh B
areJUIALMOHHOM W KAaCCAallMOHHOM TOPSIIKE OMNPENCIICHUS W ITOCTAHOBJICHHUS O
Mepax oOecredeHusl Mopsiika B 3aje CyneOHOTo 3acelaHus, 3a HCKIIOYEHUEM
ONPEAEICHUN U ITOCTAHOBJIEHUN O HAJIO)KEHUU JICHEKHOTO B3bICKAHUS.

[Io MHeHMIO 3asgBUTENEH, HTU  3aKOHOMOJIOKECHUS, JOMYCKAIOIINE
BO3MOYKHOCTh 32 HEBBITIOJHEHUE JTIOOBIX PACTIOPSHKEHUM TIpeiceaTeIbCTBYIOIIETO
OTCTPAHATh OT y4acTHs B JieJie 3alllMTHUKA U OTKJIaJIbIBaTh CyJeOHOE 3ace/laHne 1
MPEISITCTBYIOIIAE  HE3aMEIJIUTENIbHOM  IMPOBEPKE B BBILIECTOSIIEM  CYJIE
COOTBETCTBYIOIIIMX OIpPEICIICHUM WIM I[IOCTAHOBJICHWM, HApPYILIAIOT MpaBa
MOACYIMMBIX W MX 3alIMTHUKOB, rapaHTupoBaHHble KoHctutynmen Poccuiickon
denepanvii, B TOM 4YUCIIe €€ cTathsiMu 37, 45, 46 u 48.

Kak cinenyer u3 mnpencTaBieHHBIX MaTE€pPUAJIOB, MOCTAHOBICHUEM CYIbU
PocroBckoro o6iactHoro cyaa ot 5 utons 2007 rona aaBokarsl M.B.I1nmoTHUKOB 1
M.A . XsIpxsIpbsiH, ocymiecTBisBmre 3amuty A.H.Hukutrenko, ObUM OTCTpaHEHBI
OT y4yacTusl B JieJie, MOCKOJIbKY CaMOBOJIBHO MOKUHYJIM 3ajl CyAeOHOTO 3aceqaHus
M3-32 HECOTJIacusi ¢ TeM, Kak ObLI pa3pelieH CyAbeH MpoIecCyalbHBIM BOMPOC,
BOZHHKIIINI B XOJe CyAeOHOro pa3duparenscTBa. [lpu 3TOM B COOTBETCTBHH C
yacTbto BTOpoil crtarbu 258 VYIIK Poccuiickoit @enepanuu pacCMOTPEHUE
YTOJIOBHOTO Jieia OBLIIO OTJIOKEHO.

2. Koucrurynus Poccuiickoit deaepaiiuu, rapaHTUpys rOCyAapCTBEHHYIO

3aIUTy TIpaB U CBOOOJ 4enoBeka (cTaThs 2; cTaTths 45, 9acTh 1), mpemocTaBiseT
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KaXIOMY TpaBO Ha TMOJy4YyeHUE KBATU(PUIIMPOBAHHON IOPUINYECKON MOMOIIU
(crarbs 48, yacTh 1) U mpsAMO NMpeaycCMaTPUBAET MPABO KaXJAOr0 OOBHHSIEMOTO B
COBEPILIEHUN MPECTYIUICHUS TOJIb30BaThCS MOMOIIBIO aJBOKATa (3allUTHUKA) C
MOMEHTA NpeabsBICHUs 00BUHEHUS (cTaThs 48, yacTh 2). Mcxoas u3 yKazaHHBIX
KOHCTUTYLIMOHHBIX IIOJIO)KEHUM YTOJIOBHO-TIPOLECCYATIbHOE 3aKOHOATEIBCTBO
yCTaHaBJIMBAET, YTO OOBUMHAEMBIH — BHE 3aBHUCHUMOCTH OT CTaJUU YTOJOBHOIO
CyJOIIPOM3BOJICTBA — UMEET MPABO IMOJIb30BATHCA IMOMOIIBIO 3alIUTHUKA, a B
CJIy4ae pacCMOTPEHHS YIOJIOBHOTO €A ¢ YYaCTUEM IPUCIKHBIX 3aceaTele ero
ydyactue o0s3aTenbHO (ctarths 16, myHkr 6 uvactu mepBoid cratbu 51 VIIK
Poccuiickoit @enepanun).

2.1. ITo cMbIcTy B3aMMOCBSI3aHHBIX TIOJIOKEHUI YTOJIOBHO-TIPOLIECCYATIBbHOIO
3aKOHOJATEIbCTBA M 3aKOHOJATENbCTBA 00 aJBOKATCKOW JESATENbHOCTH, aJBOKAT
(3aIIMTHUK) HE MOKET JIEMCTBOBAThH BO BPEJl CBOEMY MOJ3AIUTHOMY (cTaThul 47 U
53 VIIK Poccuiickoii @eneparuu, nyHKT 1 ctateu 7 @enepanbHOro 3akoHa ot 31
Mast 2002 roma Ne 63-®3 «OO0 anBOKaTCKOW NESITEIBHOCTH M aJBOKAType B
Poccuiickoit ®enepannn» u crtaths 9 Komekca mnpodeccHoHaNbHON ITHKU
aZBOKaTa, MPHUHATOTO NEPBBIM BCEpOCCHICKMM ChE3I0M anBOKaToB 31 sHBaps
2003 roma). OmHako ATO HE O3HAYaeT BO3MOXKHOCTH HCIIOJB30BAHHUS JIFOOBIX
CPEIICTB M CIIOCOOOB 3alUTHI, B TOM YKCJIE COMPSIKEHHBIX C HAPYIICHUEM TOPSIKa
B cyie0HOM 3acelaHuu, HEMOJIYMHEHUEM pacropsiKEHUsIM
IIPENCENAaTENbCTBYIOIIETO WIM OKa3aHWEM HE3aKOHHOTO BO3JECHCTBHSA Ha
KOJUIETHIO TPUCSDKHBIX 3acelarefiedl ¢ LeNbl0 BIMSHUS Ha BBIHOCUMBIA HMU
BEP/IUKT.

Cratbs 258 VIIK Poccuiickoit denepanuu HampaBiieHa Ha OOECIICUCHHE
HAJUIEKAIEro OCYIIECTBICHUS MPaBOCYIUs MO YTOJIOBHBIM JI€laM U MpeceyeHue
HapyIIEHUH YCTAaHOBJICHHOTO B CyJAeOHOM 3acelaHWM TOpsAIKa CO CTOPOHBI
YYaCTHHKOB YTOJIOBHOI'O CYJOIPOM3BOACTBA, BKJIOUas IMOACYJUMOIO U €ro
3allMTHUKA, a TAK)KE€ MHBIX MPUCYTCTBYIOIIMX B 3alie CYJEOHOro 3acelaHus JIULI.
JlanHast cTaThsl HE JUINAET MOJCYIUMOro MpaBa Ha 3alUTy CBOMX MpaB U CBOOO.
BCEMH CHoco0aMu, HE 3alpenieHHbIMM 3aKOHOM, B TOM YHUCJIE C TOMOUIBIO

MMPpUIIaICHHOTIO MM a/IBOKara, UCKJI04das JIMIIb BO3MOKHOCTDH 3H0yn0Tp€6HCHI/I${
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MOCJIEAHUM MPEAOCTABICHHBIMU eMy IpaBaMu (ornpeaeneHuss KoHcTuTyiimonHHoro
Cyna Poccuiickoit @enepanun ot 22 anpenst 2005 roma Ne 204-O, ot 15 HOAOps
2007 roma Ne 821-O-O u ot 21 deBpans 2008 rona Ne 131-0O-0).

[Ipy 5>TOM 3akperieHHOE €10 MOJHOMOYHE MPEJICEeIaTeNIbCTBYIOIIETO
OTJIOXKUTh CIYIIAHWE J€Ja MPU HEBO3MOXKHOCTH 3aMEHUTh OTCTPAHEHHOTO
aJiBOKaTa APYI'MM BBITEKaeT W3 OOIIEro mpaBuia, MPEAyCMOTPEHHOTO B YacTH
BTOpOil ctathu 248 u yactu nepBoi ctatbu 253 VYIIK Poccuiickoit denepanuu,
COrJIaCHO KOTOPOMY OTCYTCTBHE B Cy/l€OHOM 3acelaHuM aJiBOKaTa (3alIMTHHKA)
BJIeUET 3a coOOW OTJIOXKEHHE CcyaeOHOoro pazouparenbcTBa. MHOE ObLIO ObI
PABHO3HAYHO OCTABJICHUIO MOJACYAUMOTro 0€3 KBaIU(UIIMPOBAHHON IOPUANYECKON
MOMOIIM ¥ MPUBENO Obl K HAPYIIEHUIO €ro IMpaB, rapaHTUPOBAHHBIX CTaThed 48
(uactp 2) Koncturyuuu Poccuiickoin @eaepanuu.

W3 mnpencTaBiIeHHBIX 3aABUTEISIMH MaTEPHUAOB CIENYET, YTO aJIBOKATHI
N.B.ITnotankoB 1 M.A.XBIpXbIPbSIH MTOCTAHOBJIEHUEM MPEACEAATEIBCTBYIOIIETO
CyJlIbH, 3aHECEHHBIM B MPOTOKOJ CyAeOHOTO 3acenanus, 5 utonsa 2007 roga ObuUn
OTCTpPaHEHBI OT YYacTHs B JIEJI€ 10 OYEPETHOTO CyACOHOr0 3aceJaHusl MOCye TOTO,
KaK CaMOBOJILHO MOKHHYJIM 3aJ1 CyJeOHOro 3acenaHus, Oyaydud HECOTJIACHBIMU C
npoieccyanbHbiM pemeHneM. COOTBETCTBEHHO, pa3OMpaTesbCTBO Jiefia CyI0M
ob110 oTiOKEHO 710 13 mroHs 2007 roa HA OCHOBAHWU YacTH BTOPOM cTaTtbu 258
VIIK Poccuiickorn denepannn m3-3a HEBO3MOKHOCTH €TI0 PACCMOTPEHHUSI BBUAY
OTCYTCTBUSI 3alIUTHUKOB mnojacyaumoro A.H.Hukutenko. Mexny Ttem Ha
ouepenHoM cyaebHom 3acenanuu W.B.ITnotHukoB u M.A.XBIpXBIpbsH ObUIN
BHOBB JIOMYIICHBI K Y4acCTHIO B Jieje U ocymecTBIsuIn 3amuty A.H.Hukurtenko,
3aBEPUIMBIIYIOCS BRIHECEHUEM OIPAaBAATEIIbHOTO MPUTroBOpa. BrocneacTBuu 31oT
NPUTOBOp OBLT OTMEHEH B KAacCAllMOHHOM TMOPSIKE U3-3a HE3aKOHHOTO
BO3JICMCTBUSI HA KOJUJIETHIO MPHUCSIKHBIX 3aceaaTesieil, BhIPa3MBIIETOCS B TOM
yuciae B JEUCTBUSX aJBOKATOB, HAPYWIABIIMX MPU OCYIIECTBICHUU 3allUThI
MOACYIMMOTO YCTAHOBJICHHBIM YTOJOBHO-TIPOLIECCYAIbHBIM 3aKOHOM TOPSIOK
CyZIeOHOTO 3aceaHusl.

[Ipn Takux oOCTOSTENHCTBAX OCHapuBaeMasi 3asBUTENIIMH YacThb BTOpas

cratbn 258 VYIIK Poccuiickoil @enepannn HE MOXKET pPAacCMATPUBATBCS Kak
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HapymuBmas npaBo aaBokatoB MW.B.IlmotHukoBa wu  M.A.XbIpXbIpbsiHa,
rapantupoBanHoe cratbed 37 Konctutynum Poccuiickon ®enepannu, a Takke
npaBa ux noxazamutHoro A.H.Hukutenko, rapantTupoBaHHble cTatbsiMu 45, 46 u
48 Koncturyuuu Poccuiickoii @enepanum.

2.2. B coorBercTBUM ¢ MyHKTOM 3 yactu nsitoi ctatbu 355 YVIIK Poccuniickoi
denepanuu onpeeseHusl U MOCTAaHOBJICHUS O Mepax 00eCIIeUeHHsI OPSIKA B 3aj1e
CyIeOHOTO 3acelaHus, 3a HWCKIIOUYCHHUEM OIPEACICHUA W TOCTAHOBICHUN O
HAJOKEHUU JICHEKHOTO B3BICKAHUS, OOXKAJNOBAaHUIO B aMEUISILIMOHHOM U
KACCAallMOHHOM IOPSIAKE HE MOJJIEXKAT.

Bomnpoc 0 KOHCTUTYLIMIOHHOCTH IIPOLIECCYATBHBIX HODM, HE
MpEeIyCMaTPUBAIOIIUX  CAMOCTOSTENIbHOE  O0OKajJoBaHUE  MPOMEKYTOUYHBIX
CyneOHBIX akToB, paHee yxe wucciegoBaicsi KonctutynuonueiMm Cynom
Poccuiickoit @enepannu. B IloctanoBiaeHun ot 2 uwois 1998 roma Ne 20-I1
Koucrurymmonnsiit Cyn Poccutickoit deneparnuu ykasai, 4To nepeHoc Ha Ooliee
NO3JHUN CPOK TPOBEPKH 3aKOHHOCTH M OOOCHOBAaHHOCTH MPOMEXYTOUHBIX
pELICHUNM W JCUCTBUUA CyJa SBISIETCS JONMYCTUMBIM, €CIM TEM CaMblM HE
CO3JAIOTCS TPEIATCTBUSA Ui JAJbHEUILIEro JBMKEHHUs JIeJla, & OTCPOYKa B HX
OpOBEpKE HE TMpHUBEAET K yTpare BO3MOXXHOCTH CyJIeOHOW  3aluThl
KOHCTUTYLIMOHHBIX MPaB IPa)KJIaH.

ITockonmbky mnpencraBieHHsle B Konctutynmonueii Cyn  Poccuiickon
denepanuu MaTepuaibl CBUAETENBCTBYIOT O TOM, uto 13 wutons 2007 rona
anBokaTel M.B.I1notHukoB 1 M.A. XbIpXbIpbsiH ObUTM BHOBB IOMYILIEHBI K YYaCTHIO
B JieJie, PACCMOTPEHHE KOTOPOro OBLIO OTJIOKEHO MO MOCTAHOBJIEHUIO CY/bH,
HEJb3sl CAeNaTh BBIBOJ O HAPYIICHHH MX KOHCTUTYLIMOHHBIX MpaB IMYHKTOM 3
yactu rsitor ctateu 355 VIIK Poccniickont denepannn, HE MpeELyCMaTPUBAOIIUM
MIPaBO CaMOCTOSITEIBHOTO 00KaIOBAHUSI TAKOTO POJIa MPOMEKYTOUHBIX CYIEOHBIX
ITOCTAHOBJICHU.

2.3. Takum 00pa3oMm, ocmapuBaeMble 3asBUTEISAMU 3aKOHOIOJIOKEHUS HE
MOT'YT PaCCMaTpUBATBHCS KAK HAPYIIAIOIIME KOHCTUTYLHOHHBIE NPABA YYaCTHUKOB
YTOJIOBHOTO  CYIJONPOU3BOACTBA, IIOCKOJbKY II0 CBOEMY HOPMAaTUBHOMY

COEPKAHMIO HE CO3JA0T MPEIATCTBUU JUIA Pealu3alyuu 3TUX npas. Bompeku
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YTBEPKIICHUIO 3asiBuTeNel, onn He ymnn A.H.Hukutenko npasa Ha cyaeOHYyIO
3alATy C TIOMOIIbI0 UW30paHHBIX WM anBokatoB, a WM.B.IlnotHukoBa wu
M.A . XbIpxpIpbsiHA — TIpaBa  OCYHIECTBJISATH CBOM  MpodeccHuOHaTbHBIC
00s3aHHOCTH, a TIOTOMYy, II0 CMBICTy crtated 96 u 97 demepaabHOTO
KOHCTUTYIIMOHHOrO  3akoHa «O  Konctutymmonnom Cyne  Poccuiickoi
denepanuny», ux xanoba He MoxkeT ObITh NpuHsATa KoHcTUTynnoHHBIM Cyliom
Poccuiickon @enepanum K pacCCMOTPEHHUIO.

Hcxoass U3 M3I0KEHHOTO M PYKOBOJCTBYACH ITYHKTOM 2 YacTH IEPBOU
cTaTtb¥ 43 1 4acThiO NepBOr cTath 79 denepanbHOr0o KOHCTUTYIIHOHHOTO 3aKOHA
«O Kouncturymmonnom Cyne Poccuiickoit @enepanun», Koncruryimonnsii Cyn

Poccuiickon ®enepanuu

ONMpEeNEeNum:

1. OTka3aTh B NPUHATHH K PACCMOTPEHHUIO KalloObl IpaxkaaH HuKUTEHKO
Anekces HukonaeBuua, IlnornukoBa Hropss BanentnHOBHMYa U XBIpXbIpbsSHA
Maxkcuma ApceHoBUYa, TOCKOJIBKY OHAa HE OTBeuaeT TpeboBaHusiM DenepaabHOro
KOHCTUTYUHMOHHOTO  3akoHa «O  Koncrurynmonnom Cyne  Poccuiickoit
denepanun», B COOTBETCTBUU C KOTOpbIMHU kanoba B Koncruryrmmonnsii Cyn
Poccuiickoit @enepanny nMpru3HaeTCs: JOMyCTUMOM.

2. Omnpenenenne KonctutyunonHoro Cyna Poccumiickoit depepauuu mo
JTAHHOM ’Kaj100€ OKOHYATEIHHO U 00KaJIOBAHUIO HE MOUIEKUT.

3. Hacrosmee OrnpenencHue MNOMJMEKUT OMyOIuKoBaHUIO B «BecTHHKe
Konctutynmonnoro Cyna Poccuiickoit @enepanum.

IIpencenarens
Koncrurynmonnoro Cyna
Poccuiickon denepanuu B.J1.30pbKkuH

Cynps-cekperapb
Konctutynnonnoro Cyna

Poccuiickon denepanuu FO.M./lanunos

Ne 106-O-O






