OINNPEAEJJIEHUNE
KOHCTUTYILIMOHHOTO CYJIA POCCUNCKOI ®EIEPAIIUU

no 3anpocy HoBoockoibckoro paiionHoro cyna benropoackoit odnactu
O TPOBEPKE KOHCTHUTYIIMOHHOCTH ab3ala dYeTBepToro crtaTtbhu 328
I'paxnanckoro npoueccyanbHOro kogaekca Poccuiickoit @enepanuu

ropox Mocksa 3 nrona 2007 rona

Konctutynmonnsiii Cyn Poccutickont ®enepanuu B cocrase Ilpencenarens
B.I.3opbkuna, cyaed  H.C.bonmaps, I'.A.l'amxueBa, HO.M.JlaHunoBa,
JL.M. XKapkosoii, I'.A. Kunmuna, C.M.Kazannera, M.N.Kneanaposa, A.JI.KonoHosa,
JI.O.KpacaBuukoBoi, C.Il.MaBpuna, H.B.MensuukoBa, H.B.Cene3nesa,
A.4.Cmusel, B.I'.Ctpekosora, O.C.XoxpskoBoi, b.C.0063eeBa, B.I'.fIpociaBiesa,

3aciyllaB B IUIEHAPHOM 3acefaHuu 3akirodyeHue cyapu A.JI.KoHOHOBa,
MPOBOJIMBILIETO HAa OCHOBaHUU cTatbu 41 @DenepalibHOTO KOHCTUTYLIMOHHOTO
3akoHa «O Konctutynmonnom Cygae Poccuiickoit @enepaunmny npeaBapuTesbHOE

u3yuenue 3anpoca HoBoockonbckoro paitoHHoro cyaa benropoackoit obnactu,

YCTAaHOBHUI:

1. Pemienuem mupoBoro cyapu cynedHoro yuactka Ne 1 HoBoockonbsckoro
paiiona benropoackoit obmactu ot 30 wHosOps 2006 rToma TpakIaHKe
A.A.IlnoTHUKOBOM OBLIO OTKAa3aHO B YIOBJIETBOPEHHM *KajloObl HAa JEHCTBUS
CYyIeOHBIX  NPHUCTABOB-UCIOJIHUTENEH, HEMpaBWJIbHO, IO €€ MHEHHIO,
ONMpEEAUBIINX pa3Mep 3aJ0JDKEHHOCTH 10 anuMeHTaM. HoBOOCKOJIbCKUU
pailioHHbIi cyn benropoackod obmactv B XOA€ PacCMOTPEHUS aneIsiuOHHON
xanoosl A.A.IIITOTHUKOBOM MO CYIIECTBY, ONMUPAsICh Ha BBIBOJBI, COAEPKAIIUECS

B Onpenenenun Koncrurynuonnoro Cyna Poccutickoit @enepanuiu oT 3 oKTIOps
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2006 roma Ne 443-O, B COOTBETCTBUHM C KOTOPBIMH pacCMOTPEHHUE el IO
xanobam Ha pemieHus, JAeiicTBus (Oe3melicTBue) CyneOHOro mpucTaBa-
UCIIOJIHUTENISI TPU UCIOJIHEHWHU IIOCTAHOBJIEHUS MHPOBOTO CYAbU JOJIKHO
IIPOU3BOJAMUTHCS PAlOHHBIM CYZOM, B PailOHE NEATEIbHOCTH KOTOPOrO HCHOJHSET
CBOM OOSI3aHHOCTU CYJEOHBIM MPUCTAB-UCIOJHUTEb, MPUIIEN] K BBIBOAY, UTO
pemenne MupoBoro cyapu ot 30 HosOps 2006 roma MPUHATO C HapyIIEHHEM
npaBuWi TNOJACYAHOCTH, MW, II0jaras, 4YTO TEM CaMbIM HApYyIIEHO IPaBO
3asBUTEJIBHUIIBI, 3aKperienHoe crathedt 47 (uacth 1) Koncrurynum Poccuiickoit
®denepany, MPUOCTAHOBWJI TMPOM3BOACTBO IO Jely U  oOpaTuicsi B
Koncturyumonnsii Cyn Poccuiickorr ®Dexnepanumu € 3anmpocoM O MPOBEPKE
KOHCTUTYIIMOHHOCTH ab3ama uerBeproro crtatbu 328 TTIK Poccuiickoii
®denepauuy, COIJIACHO KOTOPOMY CyJI  aneJUIIUMOHHOW HMHCTAHIMU TpH
PAcCCMOTPEHUM AaNeJUIAIMOHHBIX JKalloObl, MPEACTABJICHUS BIPaBE OTMEHUTH
pElIeHHe MHUPOBOIO CYAbH IOJHOCTBIO WJIM B YaCTU U IPEKPATUTh CyAeOHOe
IIPOU3BOJICTBO JTUOO OCTaBUTH 3asBJICHHE 0€3 PACCMOTPEHHUS.

[Io MHEHHIO 3asBUTENS], HA3BAHHOE 3aKOHOIOJIO)KEHHE BO B3aUMOCBSI3H C
yacTblo BTOpoM crtatbu 329 m wyacteio Tperbei cratbu 33 I'TIK Poccuiickon
denepanuu, Kak HE MPEIOCTABIISIONIECE CyAy aneUIIHMOHHONW MHCTAHIIMU MPaBO
Ha BBIHECEHHUE OIPEACIICHUs O Mepeade IpaxkIaHCKOro J1ejaa Mo MOACYIHOCTH OT
MHPOBOTO CYJIbM B PAWOHHBIN CyJ IJIs PACCMOTPEHHSI 3TOrO Jejla PAlOHHBIM
CYJOM B KauecTBE CyJa NEpBOW MHCTAHUUU WM 00 OTMEHE PEeIleHUss MHUPOBOTO
CyIbU W TPUHATHUH TPAKIAHCKOTO Jejla K CBOEMY MPOU3BOJCTBY IS
pPacCMOTpPEHHUs 3TOTO JieJa B KayecTBE CyJa MEepBOM MHCTAHIMH, MPOTUBOPEUUT
cratbe 47 (dactpb 1) Korcrurynuu Poccutickoii @enepanmu.

2. 3akpernenHoe crarbeil 46 (wactu 1 m 2) Konctutyuuun Poccuiickoit
denepanii MPaBO KaXKIAOTO Ha CYASOHYIO 3alllUTy TMPEANOoJIaracT Haludue
KOHKPETHBIX TapaHTHi, KOTOpbIC TMO3BOJSIIM Obl oOecrneunth d(PQPeKTUBHOE
BOCCTaHOBJICHHE B ITpaBax MOCPEICTBOM MPaBOCY/IUs, OTBEUYAIOLIETO TPEOOBAHUIM
CIPABEIJINBOCTH.

Kak cnenyer u3 crateu 6 KOHBEHIIMHU O 3aIIUTE MPAB YETOBEKA U OCHOBHBIX

cB0OON M cTaThl 14 MexXayHapOJHOTO TMaKTa O TPAKTAHCKUX M MOTUTHYECKUX
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IpaBax, BCE PAaBHBI MEPE] 3aKOHOM WM CYAOM; KaXIbld NPHU ONPEACICHUU €T0
TPKIAHCKHUX TIPaB M 00SI3aHHOCTEN WIIM TIPU PACCMOTPEHHUH JTFOOOTO YTOJIOBHOTO
OOBHHEHHMS, MPEIBSIBICHHOTO €My, UMEET IMPaBO Ha CIPaBEIMBOE IyOJIMYHOE
pa3OupaTeNbcTBO Jie7la B Pa3syMHBIH CPOK KOMIIETCHTHBIM, HE3aBHCHMBIM U
OecrnpucTpacTHBIM CYJIOM, CO3/TaHHBIM Ha OCHOBAaHUHU 3aKOHA.

[Io cMmbicly 3THX TOJOXXEHUW, OTHOCSIIMXCA K OOILIENpPU3HAHHBIM
MPUHIMIIAM H HOPMaMm MEXAYHApPOJHOTO MpaBa W MOTOMY SIBJISFOIIUXCSA
COCTaBHOM 4YacThIO MPaBOBOM crucTteMbl Poccutiickoit deneparuu (ctaths 15, 4acThb
4, Konctutyuuu Poccuiickoit @eaepannn), MpaBo KaKJI0ro Ha CyI1€OHYIO 3allIuTY,
o0OecrieynBaeMoe MYTEM PACCMOTPEHHUS €ro Jela 3aKOHHBIM, HE3aBUCUMBIM H
OecrnpucTpacTHBIM CYJIOM, O3HA4Ya€T, B YACTHOCTH, YTO PACCMOTPEHUE JCIT TOJKHO
OCYIIECTBIISITECA 3aKOHHO YCTAHOBJIEHHBIM, a HE MPOU3BOJBHO BBIOPAHHBIM
CyllOM; TpH3HAaHWE K€ CyJa 3aKOHHO YCTAHOBJIEHHBIM TpeOyeT, 4TOOBbI €ro
KOMIIETEHIMs 110 PACCMOTPEHUIO JaHHOTO JIejia ONpeIesuiach 3aKkoHOM. [loaromy
ctatba 47 (uactb 1) Koncruryuum Poccuiickoii ®denepaniiu rapaHTUPYET, UYTO
HUKTO HE MOXET OBITh JIUIIIEH MTpaBa Ha paCCMOTPEHUE €ro Jiejia B TOM CyJ€ U TEM
CyZIbeH, K IMTOACYTHOCTH KOTOPBIX OHO OTHECEHO 3aKOHOM.

[IpuBeneHHbIE MPABOBHIE TO3UIUU OBLIM HEOJHOKPATHO MOATBEPKIICHBI
KoncturyunmonneiM Cynom  Poccuiickoit  ®depepanur, B TOM 4YHUCIE B
noctaHoBJieHUusiX oT 2 ¢eBpans 1996 roma Ne 4-I1, ot 16 mapta 1998 roma Ne 9-I1
u oT 2 utoiist 1998 roma Ne 20-I1, u coxpaHsIFOT CBOIO CHITY.

3. B coorBercTBUM ¢ ['pakTaHCKUM IIpOLIECCyabHBIM KOAEKCOM Poccuiickoit
denepanuu pacCMOTPEHHE J€Na CYJO0M aNeJUIALMOHHON MHCTAHIMU IPOBOIUATCS
O TIpaBWJIaM MPOU3BOJICTBA B CYyJIE€ MEPBOIl MHCTAHIIMU; Cy/ BIIPABE YCTAHABJINBAThH
HOBbIE (DaKThl M KCCJIEIOBATh HOBBIE J10KA3aTENIbCTBA (YACTH BTOpask U TPEThs
cTaTbu 327); Cyl aneuIsiUOHHON MHCTAHIIUU MIPU PACCMOTPEHUH aNeIISIIIMOHHBIX
KanoObl, MPEJCTABICHUS BIPAaBE HM3MEHUTHb pPEIICHUE MHUPOBOTO CYIbU WIU
OTMEHHUThH €r0 U MPHUHATH HOBOE PELICHHUE; OTMEHUTH PEIIEHUE MUPOBOTO CYAbU
MOJIHOCTHIO WJIM B YaCTH W MPEKPATUTH Cy/eOHOE MPOU3BOACTBO JUOO OCTABHUTH

3asBlieHHEe 0€3 paccMOTpeHus (ab3albl TPETUH U YETBEPTHIN cTaThu 328).
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[TockonpKy MpU PacCMOTPEHUU ANEIUISIIUOHHBIX KAIO0Obl, MPECTABICHUS
OPOUCXOAUT TIOJMHBIA TEpPecMOTp Jella U CyAbs pailloHHOro cyna o0s3aH
CaMOCTOSITEJIbHO YCTPAHUTh HApYLICHHUS MaTEPUAIbHOTO WM MPOLECCYATBHOTO
3aKOHA, JONYIICHHBIE MHUPOBBIM CYyAbEH, CyJ aNeUBSIMMOHHOM WHCTAHIIMU HE
HaJICJIEH MOJIHOMOYMEM HAIPaBUTh JEJIO HA HOBOE PACCMOTPEHHE B CyJ NEPBOMU
WHCTAHIMU, B TOM YUCJIE B CJIy4ae BBISBICHUS TaKOU CYIIECTBEHHOM OMIMOKH, KaKk
pPacCMOTPEHME JI€Na C HAPYIICHUEM YCTaHOBJIEHHBIX 3aKOHOM IIPABUII IIOJICY THOCTH.

Mexay TeM OTCYTCTBUE y CyJa ale/UIIUMOHHOM MHCTAHIIMU TOJIHOMOYUS
Ha UCIpaBJIEHUE MMEBLIEIO MECTO B XOJI€ MPEAIIECTBYIOIIEr0 pa3OUpaTenbCTBa
CYILIECTBEHHOT0 ((pyHAaMEHTaIbHOI0) HAPYIIEHHUS, TOBJIMIBIIETO0 HA UCXO] JIeTa,
KOTOPO€ BBIPA3UIIOCh B HAPYILICHUU IIPABUII IOACYIHOCTH, UCKAXaeT caMy CYyThb
PaBOCYUs, CMBICI CYJEOHOrO pPEIICHHs KaK aKTa MpaBOCYIusA. DTO O3HAYAET,
YTO — BOINPEKU IMPUHLMILY CIPABEIJIMBOCTM W OCHOBAHHBIM Ha HEM
KOHCTUTYLMOHHBIM TapaHTUsM CYJeOHOM 3alliuThl IMpaB U CcBOOOJA YeOBEKa
(cratbu 45, 46, 47 u 123 Koncturyuun Poccuiickoit denepaiuu), a Takxe B
HapylIeHHE MoJI0’keHnH KOHBEHIM 0 3al1uTe MpaB YeJ0BeKa U OCHOBHBIX CBOOO
1 MexayHapoIHOTO MaKTa O TPaKJIaHCKUX U MOJTUTHYECKUX MpaBax — OMIMO0YHOE
cyJeOHOe pelIeHre He MOXKET ObITh UCIPABICHO, & KOHCTUTYIIMOHHOE MPaBo JIUIIA,
oOpaTUBIIErocs B CyJl, OCTAETCs] HEPEAIN30BAHHBIM.

4. Cornacno cratee 15 (wacte 1) Koncturyuuu Poccuiickoit denepanuu
Koncturyuuss Poccuiickoii @enepany MMEET BBICHIYK) HOPUIMYECKYHO CHUILY,
psIMOE JIEMCTBUE W NMIPUMEHSIETCA HA Bcel Tepputopun Poccuiickoit denepanuu;
3aKOHBI M WHBIE NPABOBBIE aKThI, MpuHUMaemble B Poccuiickonn denepanuu, HE
JOJKHBI TpoTuBOpeunTh KoHcTuTynnu Poccuiickon @enepanum.

Hcxons w3 NaHHOM KOHCTUTYLIMOHHOM HOPMBI M YYUTBIBasg, 4YTO
KOHCTUTYLIMOHHOE MPABO KAXKJIOI'0 Ha PACCMOTPEHHUE €0 JIeJIa B TOM CyJI€ U TEM
CylbeH, K IIOACYIHOCTH KOTOPBIX OHO OTHECEHO 3aKOHOM, HE IIOJJIEKUT
OTPAaHUYCHUIO HU TIPU KaKUX OOCTOSITENILCTBAX B CHIIy CTaTbu 56 (4acth 3)
Koncturyuun Poccuiickonn ®denepanuu, Cya aneuisiiMOHHOM HHCTAaHLWMU IIPU
BBISIBJICHUU TaKOW CYIIECTBEHHOW OIIMOKHU, JOMYIIEHHOW MHUPOBBIM CyAbEH, Kak

HapymcHUC IPaBHII MMOACYAHOCTH, 00513aH OTMEHHUTH €TO0 pPCUICHUC W HAIIPpAaBHUTh
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JIEJI0 HAa pacCMOTPEHHE B TOT CyJ NEPBOM MHCTAHIMU, K MOACYJHOCTH KOTOPOIO
OHO OTHECEHO 3aKOHOM, WUJIH (B CIIy4ae, €ClId JaHHOE JIEJI0 MOJCYIHO CaMOMy CYAY
aneJUIAIMOHHON MHCTAHIMK) MPUHATH €r0 K CBOEMY IPOU3BOJCTBY B KauecTBE
CyJa NEePBOM MHCTAHIIUU.

Ha HeoO0X0oauMOCTh TaKOro MOJAXO0J]a K peain3aluu MOJO0XKEHUN ctatbu 47
Koncturynun Poccutickoit ®Denepanuu yka3aHo M B IIOCTaHOBJIeHUM IInenyma
BepxoBunoro Cyna Poccuiickoit @eneparuu oT 31 oktsa6ps 1995 roma Ne 8 «O
HEKOTOpBIX  Bompocax ImpuMeHeHuss cyaamu Konctutynmuum  Poccuiickoi
denepanuu Mpy OCYIIECTBICHUH NPABOCY/IUS», MYHKTOM 2 KOTOPOro CyJaM Mpu
pacCMOTPEHUU JIe7 TPEANUCAaHO OLICHUBATh COJEPKAHUE 3aKOHA WM HWHOTO
HOPMATUBHOIO TIPAaBOBOTO aKTa, PETYJIUPYIOLIEr0 PacCMAaTPUBAEMBIE CYJIOM
MPABOOTHOIIICHUS, U BO BCEX HEOOXOAMMBIX CIydasX NpUMEHATh KOHCTUTYIIHIO
Poccuiickon denepannn B Ka4eCTBE aKTa MPSIMOIO JECUCTBHUS; B ClIy4ae KOrJa Ipu
pPAacCCMOTPEHMM  aANEJUIAIMOHHON KajdoObl Cyd aneJUIAIUOHHOM HWHCTaHIUU
OOHapyKUBAET, UTO PEIICHUE IO ATy BHIHECEHO MUPOBBIM CYIbEi, KOTOPOMY OHO
HEMOJICYJTHO, peUIeHUuEe JOJDKHO OBITh OTMEHEHO, a JeJ0 HaMpaBlIEeHO II0
NOACYIHOCTH  MHUpoBOoMy  cyabe. OO0  3TOM  Xe€  CBUJICTEILCTBYET
MPaBOIIPUMEHUTEbHAS TIPaKTUKa CyJ0B 00mel opucaukiu («O030p cyneOHoi
npaktuku BepxoBHnoro Cyna Poccutickoit ®enepanuu 3a |1l kBapran 2002 rogay,
YTBEpXKIAEHHBIM noctaHoBieHueM I[Ipesnanyma BepxoBHoro Cyma Poccuiickon
®deneparuu ot 4 nekadbps 2002 roxa).

5. Takum oOpazom, a63an uerBepThld ctatbu 328 I'TIK Poccuiickoii
denepalui — C  yY4ETOM COXPAHSAIONIMX CBOIO CHJIy TIPABOBBIX TO3HIIUI
Konctutynnonnoro Cyaa Poccuiickoit @enepanun — HE MOKET pacCMaTpPUBATHCS
KaK TPENsSTCTBYIOIIUMN Cyly aneJUISIMOHHOM HMHCTaHIIMM OTMEHUTh pelICHUE
MHUPOBOTO CYAbM B CIIyda€ pPAaCCMOTPEHHUS MM JieJla C HapyIIEHUEM IMpaBUI
MOACYIHOCTH W HAIIPaBUTh JIEJIO B TOT CYJ, K MOJACYJAHOCTH KOTOPOTO TAHHOE JI€JI0
OTHECEHO 3aKOHOM, WJIM (B cllyyae, €clid JaHHOE JENO MOJCYJAHO CaMOMYy CYIY)
MPUHATH €70 K CBOEMY MPOU3BOJICTBY B KAUECTBE Cy/la II€PBOM MHCTAHIUU.

MHoe UCTOJIKOBAaHKE TaHHOTO 3aKOHOIOJIOKEHHUS JIe71ajio Obl HEBO3MOKHBIM

UCIIpaBJeHUE  CymecTBeHHOW  (pyHmamMeHTanmpbHOM)  CyneOHOW  OUIMOKH,
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JIOTIYIIIEHHOM B X0/1€ pa30upaTenbCcTBa B Cy/€ MEPBOM MHCTAHIIUHM, HAPYIIANO Obl
IIpaBO 3aMHTEPECOBAHHBIX JIMI] HA PAaCCMOTPEHUE HMX JleJa B TOM CYIE U TEM
CyZIb€il, K MOACY/THOCTA KOTOPBIX OHO OTHECEHO 3aKOHOM, UYTO HE COTJIACyeTCs C
caMOi CyThbIO MPaBOCYIUsl, U CO3/aBajo0 Obl HOPMATUBHYIO MNPEANOCBUIKY IS
HapymieHus crareit 17 (wactu 1 u 2), 18, 46 (vactu 1 u 2), 47 (vactb 1), 55 (yactpb
3) u 56 (uactp 3) Koncrurynuu Poccuiickoit deneparnuu, cratbu 6 KoHBEeHIIUM O
3aIllMTE MPAB YEJIOBEKA U OCHOBHBIX CBOOOM U cTaThu 14 MeXnyHapoJIHOTO MaKTa
O TPaXKAAHCKUX U MOJUTUYECKUX MPABaX.

Hcxond u3 U3I0KEHHOTO UM PYKOBOJICTBYACH CTaThel 6, MYHKTOM 2 YacTH
IIEPBOM CTAThH 43 U 4aCTBIO MEPBOU cTaThu 79 PenepanbHOro KOHCTUTYIIMOHHOTO
3aKOHa «O Konctutynmmonnom Cyne Poccutickon denepanum»,

Koncturyunonnsiii Cyn Poccuiickoit @enepannn

ONMpeneIum:

1. A63arr yerBepthiii ctatbu 328 I'TIK Poccuiickoii denepanuu — o cBoemMy
KOHCTUTYIIMOHHO-TIPABOBOMY CMBICIIY — HE NPEMSATCTBYET Cy/y aleUISLHOHHON
WHCTAHIIMU TIPU  PACCMOTPEHUU AaNEJUIAIMOHHBIX >KalloObl, MPEICTABICHUS
OTMEHUTh PEIICHUE MHPOBOrO CYAbM B CIy4ae PACCMOTPEHUS UM JieJla C
HapyIlIeHUEM TMPaBWI MOACYAHOCTH U HAMPABUTH JEJI0 B TOT CYy[, K MOJICYIHOCTH
KOTOPOTO JTaHHOE JIeJI0 OTHECEHO 3aKOHOM, WM (B cllydae, €clii AAHHOE JEeJIo
MOACY/ITHO caMOMYy CyAY) NPHUHSTh €ro K CBOEMY IMPOM3BOJCTBY B KaueCTBE Cyza
NIEPBOM MHCTAHIUU.

KOHCTUTYIIMOHHO-TIPABOBOMI ~ CMBIC  YKAa3aHHOTO  3aKOHOIOJIOKEHMUS,
BbIsIBIIEHHBIN KoHcTuTynmonneiM Cynom Poccuiickoit denepanuu B HACTOSIIEM
OnpeneneHuM Ha OCHOBE PaHEE BBIPAXKEHHBIX UM U COXPAHSIONIMX CBOKO CHITY
MIPABOBBIX MO3UITHH, SABJISETCS 0011€0053aTeILHBIM U UCKITIOYAET JI000€ UHOE €T0
HCTOJIKOBAHHUE B MTPABOIIPUMEHUTEIHHON MPAKTHKE.

2. Tlpusznats 3ampoc HoBoockonbckoro paitonHoro cyna benaropoackoit
o0nacTM HE TMOJUIeKAIUM  JaJbHEHIIEMy pPacCMOTPEHUI0O B  3aCeIaHHH
Konctutynmonnoro Cyna Poccuiickoii @eneparuu, MOCKOJIbKY ISl pa3pelieHus

IMOCTABJICHHOI'O 3aj4BHUTCIICM BOIIPOCA HC Tpe6yeTc;1 BBIHCCCHHUC TIPCAYCMOTPCHHOTO
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cratbeil 71 DenepanbHOr0 KOHCTHUTYUMOHHOrO 3akoHa «O KOHCTUTYLHOHHOM
Cyne Poccuiickoit @enepanum» UTOrOBOTO PEIICHUS B BUI€ NOCTAHOBJICHUSI.

3. Omnpenenenne KonctutynuonHoro Cyna Poccuiickoir ®dexpepanuu 1o
JTAHHOMY 3aMpOoCy OKOHYATEIHHO U 00KaIOBAHUIO HE TTOJICKHUT.

4. Hacrosimiee OrmpeneneHre MOJJICKUT OMyONIMKOBaHUIO B «BecTHuke

Koncturyunonnoro Cyna Poccutickoit @eneparum.

[Ipencenarens
Koncrurynmonnoro Cyna
Poccniickon @enepanun B./Jl.30ppkuH

Cynps-cekperapb

Konctutynnonnoro Cyna
Poccuiickon denepanuu 10.M./Ianunos

Ne 623-O-I1



